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PREFACE. 


This  volume  is  printed  from  three  of  the  mdntiscrfpM 
collected  by  the  late  Mr.  Hargrave,  and  now  d!epesited 
in  the  British  Masetim.  They  are  Nog.  56,  57,  and 
58.  in  the  Catalogue  of  the  Hargrave  Library. 

The  viewd  of  the  very  learned  lawjrer;  Mt.  thtrgravej 
toho  contemplated  printing  these  Sepatts,  together  With 
the  concurring  sentiments  of  the  most  eminent  ekriyatid 
modem  authorities,  upon  the  value  of  Sir  drtatidof 
Bridgman's  opinions,  will,  the  Editor  trusts,  justify  thii 
publication. 

It  is  unnecessary  ib  accumufate  testimonrdb  c^  ttt^ 
ability  of  this  great  magistrate:  his  name  is  enrdted 
with  those  of  the  most  exalted  judges;  and  the  quaini 
phraseology  of  Carter,  in  praise  of  his  peculiitr  ttc6h 
lencies,  has"  rarely  been  qualified :— 

"  In  the  arguments  of  Chief  Justice  Bridgnian  me-< 
thinks  I  find  that  evisceratio  camne,  as  the  Roman 
orator  calls  it,  an  exact  anatomy  of  the  case>  and-  a 
detfiroufi  piercing  iiitd  the  very  bowels  of  it;  and  it  Wte 
no  smalt  commendatioii  of  an  eminent  professor  of  our 
law,  ani  one  thAt  afterwards  was  advanced  to  the  highest' 
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^office  a  person  of  that  profession  can  be  capable^ — 
That  he  always  aroued  uke  a  lawyer  and  a  gen- 
tleman (a)/' 

The  authenticity  of  the  Judgments  may  safely  be 
rested  upon  the  internal  evidences  which  they  present : 
but  further  and  highly  satisfactory  proofs  will  be  found 
in  the  incorrect  reports  (6)  already  extant^  of  particular 
cases^  and  in  the  frequent  references  to  others  by 
succeeding  Judges.  The  cases  in  the  present  Volume 
have  been  examined  by  recent  eminent  authorities; 
Mr.  Ponblanque  (c)  bears  a  high  testimony  to  their 
"  copiousness^  depths  and  correctness ;"  and  Mr.  Har- 
grove (d)  thought  that  they  were  completed  for  publica- 
tion by  Sir  Orlando  himself. 


[is  general  collection  of  law  MSS.  appears  to  have 
been  always  well  known.  In  p.  SOS.  of  Vol.  I.  of  the 
Pleaa  of  the  Crown^  Sir  Matthew  Hale  cites  a  case  of  the 
15  Car.  2.  "  Ex  libra  Bridgman;'  and  in  p.  121  of  the 
same  book  he  speaks  of  having  *'  tronscribed  a  resolu- 
tion verbatim  out  of  a  MS.  of  my  Lord  Keeper  Bridg- 
man^  then  Chief  Justice  of  the  C.  B.^  who  was  present 
at  the  conference.''  In  the  report  of  Page  v.  Hay  ward^ 
in  Pigot  on  Recoveries^  p.  197.  Holt,  C.  J.  states  that 
he  bad  a  case  of  Trin.  1657,  under  the  Lord  Chief 
Justice  Bridgman's  own  hand,  in  a  manuscript  he  had 
ofhis(e).  In  Bishop  Nicholson's  Historical  Library  two 
treatises  ''  on  matters  of  law,  in  the  hand  of  Sir  Orlando 


(a)  Fre&ce  to  Carter*s  Reports.  and  the  Preface  to  Lord  Hale*s  Ju- 

{$)  Pp.  8,  IS,  88,  188,  153, 181,  risdiction  of  the  House  of  Lords, 

f89,  384,  373,  384,  390,  410,  475,  p.  130.  n. 

nd  484.  («)  The  Chief  Justice  Holt  seema 

(p)  Trea>tise  of  Equity,  Vol.  II.  also,  in  6  Mod.  181.,  to  cite  ooe  of 

p«  170.  n^  («).  the  cases  in  the  present  volume» 

(d)  See  Harg.  M6S.  No.  55.  fbl.  8.  ••  Jir^m  c  report  rfki$  ewii.** 
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Bridgman/'  are  mentioned  p.  329 ;  and  in  the  tame 
page  Sir  Orlando  Bridgman's  Manuscripts  are  men- 
tioned in  a  specific  collection^  in  the  same  terms  as  Sir 
Matthew  Hale's  and  Mr.  Selden's.  Sir  Orlando  himself 
refers  to  his  own  collections;  as  in  page  300^  to  his 
Book  of  the  Lord's  House ;  and  elsewhere  in  this 
Volnme  to  many  other  law  papers. 

The  Manuscripts  in  the  British  Museum  appear  to 
be  copies  only  of  a  portion  of  a  larger  collection.  In 
the  case  of  Thomason  v.  Mackworth,  p.  52S.  in  this 
Volume,  there  is  a  reference  to  another  case  as  bein^ 
in  the  arguments  of  the  Chief  Justice,  foL  590.^ 
whereas  the  case  referred  to  is  preserved  by  Mr.  Har- 
grave  in  No.  55.  fol.  65.  and  No.  57.  fol.  164.  Thus 
the  case  is  extant :  but  no  such  paging  as  folio  590. 
is  to  be  found  in  the  Museum.  The  transcriber 
has  doubtless  copied  the  argument,  without  making  a 
change  of  reference  to  his  oum  book.  Amongst  furtlier 
proofs,  other  marginal  notes  might  be  adduced:  but 
as  the  Editor  has  not  verified  the  handwriting,  by  com* 
paring  it  with  any  known  autograph  of  Sir  Orlando 
Bridgman,  he  submits  as  a  conjecture  only,  that  the 
Museum  Manuscripts  are  not  originals.  Generally  they 
are  correctly  written ;  and  the  references  have  rarely 
been  found  to  be  false. 

The  notes  of  the  several  possessors  of  the  books  are 
carefully  preserved  and  distinguished*  in  the  present 
Volume.  Such  as  appear  to  be  by  Sir  Orlando  himself  are 
left  in  the  margin  without  marks.  Mr.  Umfreville  (an 
eminent  collector  of  law  manuscripts)  has  bestowed 
much  care  on  these.  His  remarks  are  preserved  with 
the  initials  E.  U.  Mr.  Hargrave's  notes  are  also  spe^ 
ciaDy  concluded  with   the  initial  letters  of  his  name. 

they  may  have  been  confused  with  Um« 


fiif^i^yie'Si,    Tbe  passnges  in  thq  test^  in  square  brackeU 
[  ]  seem  to  have  been  added  to  the  original  text  by  the 

CWef  Justice  hjwsetf. 

« 

Ii^  preparing  this  Volarae  for  the  presg^  the  Eldilor 
kas. attempted  rather  to  produee  Sir  Orlando  Bridgman's 
Judgments  free  from  inqorreetness^  than  to  add  to 
them  his  own  illustrations.  Frequently  an  inaccuracy 
has  been  noticed,  which  may  appear  merely  verbal,  and 
to  be  attributable  to  the  transcriber  of  the  manuscript; 
itliavihg  been  thought  better  to  risk  an  unnecessary  mi- 
iiutetiess  in  this  respect,  than  to  leave  to  the  Reader  an 
unsatisfactory  impression,  that  the  Manuscript  itself 
mi^ht  contain  something  to  explain  an  obscurity.  It  has 
not,  however^  appeared  necessary  to  accumulate  many 
notes,  even  of  mere  explanations ;  but  where  the  law 
has  been  altered,  the  Editor  has  always  wished  to  state 
the  change.  Reference  has  frequently  been  made  to 
Di^ts  and  Treatises  (as  to  convenient  Indexes  at  the 
least)  rather  than  that  the  size  of  the  book  should  be  in- 
creased by  new  collections  of  cases.  It  has  not  been 
tiiougbt  necessary  to  notice  many  points  on  political 
economy,  and  other  topics,  on  which  the  opinions 
expressed  in  this  book  will  not,  probably,  be  received 
with  uniform  respect. 

The  Eklitor  trusts  that  he  has  not  exposed  himself  to 
JQ3t  reproof  for  making  what  is  in  some  degree  a  new 
Qpening  to  voluminous  collections  of  law  papers.  If  the 
quantity  is  great,  its  accuracy  will  compensate  that  ob- 
jection. The  incorrectness  of  many  of  the  early  Reports 
efmUnfAes  to  be  a  frequent  suited  of  complaint;  and  it 
seems  to  be  difficult  to  state  too  seriously  the  evils  thus 
inflicted  upon  society  by  the  scourge  of  a  vagusi  juris- 
pisudeikce. .    The  period  of  Sir  Orlando  Bridgnmn's 
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^kperience  has  also  been  considered  the  most  important 
terft  for  the  settling  of  the  law ;  and  it  seems  to  possess 
the  least  accurate  of  our  reporters,  of  whom.  Latcb> 
Carter^  KeUe^  and  Siderfin^  may  be  selected  aa  ex- 
amples. It  would  be  improper  in  this  place  to  cpUect 
the  proofs  which^ abound^  ef  the  truth  of  these  remarks, 
wfaich^  the  Editor  trusts,  he  has  not  rashly  permitted 
himself  to  make.  The  incorrect  cases  are  sufficieotly 
aamefons  to  justify  inquiry  on  the  subject ;  by  which 
it  might  appear  that  better  evidence  of  the  taw  frequently 
exists  in  manuscript  than  that  which  has  ahreadry  ap« 
peared  in  print;  and  when  the  vast  interests  are 
weighed,  which^  in  a  very  few  years,  both  in  the  old  and 
new  worlds,  must  be  determined  upon  principles  drawil 
from  English  sources,  the  importance  of  knowing  the 
true  fonndationa  of  them  cannot  be  overrated. 

Upon  these  grounds  the  Editor  of  this  Volume  ven- 
tures to  hope  that  it  may  prove  extensively  and  perma- 
nently useful. 

The  date  of  the  cases  may  generally  be  ascertained. 
At  the  restoration  of  Charles  the  Second,  Sir  Orlando 
Bridjgman  was  appointed  Chief  Baron  of  the  Court  of 
Exchequer,  and  in  the  following  October  Chief  Justice 
of  the  Cbmmon  Pleas.  He  continued  in  this  office  until 
the  SOth  of  August,  1667,  when  he  received  the  great 
seal,  with  the  title  of  Lord  Keeper.  The  judgments  re- 
ported in  the  present  Volume  were  delivered  during  that 
period. 

This  great  lawyer  was  the  son  of  a  Bishop  of  Chester. 
His  sjchool  learning  was  considerable ;  and  his  degrees 
were  regularly  taken  at  Cambridge ;  where,  being  of 
Queen's  College,,  he  was  matriculated  in  July  1619, 
and  admitted  to  the  degree  of  B.  k.  in  January  1622. 
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He  became  a  member  of  the  Inner  Temple^  in  1624, 
and  was  called  to  the  bar  in  1633.  During  many  years 
his  attendance  was  assiduous  in  the  Court  of  King's 
Bench,  some  memorials  of  which  are  preserved  in  the 
Hargrave  manuscripts.  The  fortieth  number  of  that 
collection  appears  to  be  a  part  of  the  notes  of  cases  taken 
by  him ;  and  in  p.  27  of  the  present  Volume  his  Lord- 
ship explains  the  circumstances  of  an  authority  of  the 
11  Car.  ''  being  present  at  the  argument,  and  having 
taken  the  report  of  it  much  more  laigely  than  it  is  in 
the  print/' 

He  was  member  for  the  borough  of  Wigan  in  the 
long  parliament — and  adhering  to  the  King  in  the  civil 
war,  was  expelled  the  House  of  Commons  in  1642.  He 
was  an  active  partisan  in  his  own  county ;  and  a  mem- 
ber of  the  convention  at  Oxford  in  1643.  He  was  also 
at  that  time  Attorney  of  the  Court  of  Wards  to  Charles 
the  First. 

At  the  treaty  of  Uxbridge  in  1645,  where  Sir  Or- 
lando (/)  was  one  of  the  royal  commissioners,  he  ap- 
pears to  have  belonged  to  the  wise  and  moderate  party 
which  advised  concessions  to  the  parliament,  whence  the 
whole  nation  must  have  derived  inestimable  advantages. 
But  Charles  too  willingly  listened  to  other  counsels ; 
and  it  scarcely  required  the  exaggerated  accounts  from 
Scotland  of  the  successes  of  the  perfidious  Montrose  to 
prevent  a  good  issue  of  these  negotiations.  At  this 
treaty  he  is  said  by  Lord  Clarendon  to  have  been  ^'  one 
of  the  four  Commissioners,  very  eminent  in  the  know- 


{J)  Previous  to  Uiis  treaty  the     was  recognized  by  the  p«riiameiitsrj 
King  bad  knighted  Mr.  Bridgman ;     cominiaBioners. 
«id»  after  some  dtscussioDy  his  tiUe 
1 
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ledge  of  the  law^  who,  when  the  parliament  required  the 
power  over  the  militia  to  be  vested  in  itself^  made  the 
demand  appear  to  be  without  any  pretence  of  law  or 
justice,  and  asserted  it  to  be  vested  in  the  King  by  the 
law  (ff ).- 

During  the  commonwealth  he  practised  as  a  con- 
veyancer, and  chamber  counsel.  Lord  Holt,  in  citing 
one  of  his  cases  of  the  year  1657,  adds, — ''  My  Lord 
Chief  Justice  Bridgman  was  a  very  studious  gentleman; 
and  though  he  kept  to  his  chambers,  yet  he  had  an  ac- 
count brought  him  of  all  that  past  in  the  Courts/'  But 
these  habits  did  not  withdraw  him  from  a  continual  pre- 
paration to  support  with  energy  the  pretensions  of  the 
exiled  family  whenever  it  was  wise  to  act  with  energy. 
He  was  a  commissioner  in  a  council  which  was  to  or- 
ganize the  preparations  for  the  return  of  Charles  IL 

After  the  Restoration  Sir  Orlando  Bridgman  received 
the  reward  of  his  fidelity  to  the  Crown,  and  of  his  emi- 
nent learning  in  his  profession  ;  and  besides  being  an 
exemplary  dispenser  of  justice,  he  laboured  much,  but 
with  little  success,  and  under  some  imputation  of  timi- 
dity^ in  attempting  to  protect  the  Nonconformists  and 
other  Dissenters  from  the  Church  from  the  miserable 
persecutions  to  which  they  were  then  exposed ;  he  was 
also  the  active  patron  of  every  good  and  great  public 
enterprise. 

Although  devotedly  attached  to  the  Crown,  he  had 
been  found  too  little  of  the  bigot  to  approve  of  the 
principles  of  Charles  the  First ;  and  he  was  too  honest 
to  sanction  the  unconstitutional  and  profligate  measures 

(r)  Lord  Cburendoii^s  History,  Vol.  II.  p.  453. 
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of  the  sons  of  that  unhappy  King.  When  Lord  Keeper^ 
he  refbsed  to  put  the  great  seal  upon  an  illegal  and  in- 
sidious dispensation  of  the  penal  laws ;  and  resigned 
his  post  in  1672  rather  than  support^  in  the  Court  of 
Chancery^  the  consequences  of  the  shutting  of  the  Ex- 
chequer against  the  creditors  of  the  Crown. 

His  Lordship  died  at  Teddington  in  I6T4. 

Without  enmintng  critically  the  share  which  this  ex- 
alted Judge  toolc  in  the  very  important  events  of  his 
time^  we  may  safely  declare  in  the  words  of  Lord  Chan- 
cellor Nottingham,  *'  THAT  it  is  due  to  the  memory  of 
80  great  a  man,  whenever  we  speak  of  him,  to  mention 
him  with  reverence,  and  wkh  veneration  for  his  learn- 
ing and  integrity/' 
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CORRECTIONS  AND-  ADDITIONS. 


jp^jB  10. 1.  31  of  the  marginiA  qpto  for  <^  if  lease  be  madalb»yeBr» 

to  begin  ^sonal^^^  read  <<  if  lease  be  made,  ton  yeara 
to  begip  prer^irf^.J" 

19«  note  (a)  add  <^(>Mpd.,  1^1.,  where  Payne  o.  Barker  ib  oUed^ 
by  th^  naq^e  of  Fane  o.  Barr; — and  add  leealsa 
1  S^k^  ^9:;  and  7  Vln.  Ab.  561.  pi.  8." 

76.  note  (n)  it  being  probable  that  Sir  George  Clerk's  l>iU  npoa 
weights  and  measures  will  pass  into  a  law,  the 
Editor  has  not  thought  it  necessary  to  print  the 
heads  of  it,  as  be  had  intended  to  do,  when  there 
appci^red  to  be  an  intention  in  the  Legislature  to 
put  off  indefinitely  the  consideration  of  the  subject* 
The  Appendix,  therefore,  contains  a  yery  short  no* 
tice  of  it. 

92.  note  (/)  for  ^^  special  wording  power,"  read  <<  special  word- 
ing of  the  power." 

17«.  1.  9  for  « than,"  read  « that." 

176. 1.  2  omit  "  Henry." 

229.  note  (a)  for  ^^  Holan,"  read  <<  Nolan." 

239. 1.  23  for  "^cro^fe,"  read  ^^stsvUia.'' 

251. 1.  12  insert  the  letter  H.  as  a  reference  to  the  case  of  Stone 
o.  Walter  in  the  Appendix,  p.  618. 

255.  note  (w)  insert  the  letter  I,  as  a  reference  to  the  Appendix, 

p.  620. 

258.  note  (5^)  after  the  word  ^<  void,"  add — <' being  so  found  by 

commission  ;  and  see  the  case  of  Turner  o.  Mey- 
ers, 1  Haggard  414.'' 

297. 1. 3  for  '*  tanquam  communis  abrocater,  seu  mediator,  in- 
tromitteret"  read  ^<  tanquam  commuit^m  abrocatorem 
se  intromitteret." 

301.  note  (n)  for  <<  means  of  deftniot^^  read  ^<  means  of  oUam* 

S07*  note  (q)  other  grounds  for  the  suggestion  in  this  note  may 

be  found  in  the  Bibliotheca  Legum  of  Messrs* 
Clarke. 
336.  after  the  maginal  note  <*  D^Ewe's  journal  482-^ 

518,"  add  «^  see  Appendix  M." 
385. 1.    8  from  the  bottom  of  the  page,  for  <^  should  be  iakeny** 

read  <<  should  toAre." 
407. 1. 18,  and  408. 1.  24  and  26,  for  <<  co^,"  read  <^  covin.'' 
584.  Appendix  C.  for  (p.  50)  read  (p.  35.) 
589.  Appendix  D.  for  (p.  70.)  read  (p.  60.) 
632. 1. 37.  Appendix,  after  ^^  Comb.  212."  add  <«  and  see  the 

cases  of  Barclay  v.  Russell,  3  Vesey  430,  432^ 

434;  Dudley  r.Folliott,  3T.R.584.  andOgden 

V.  Folliott,  3  T.  R.  730. 

vi.  Introduction,  1.  28,  after  <<  to"  add—The  Chief  Justice 

Holt  seems  also,  in  6  Mod.  121.  to  cite^om  a  rqwri  of 

his  owrtf  one  of  the  cases  in  the  present  folume. 
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JUDICIAL     ARGUMENTS 


DBUTBBBD  IV  TBI 


Court  of  Common  Pleas, 

AND  IN  OTHER  COURTS^ 

From  the  Restoration  to  the  jf  ear  1667, 


HEMMING  t;.  BRABASON. 
Int.  Tr.  1659.    Rot.  840. 

[A.  and  B.  are  lessees  of  land  for  eighty-one  years,  if  C.  so  long  life^ 
the  term  to  oommenoe  in  Juturoj  ana  from  and  after  the  day  of  the 
death  of  C,  for  thirty-one  years,  from  thenceforth.  A.  andB.  enter 
before  the  commencement  of  the  term  of  eighty-one  years,  which  is 
a  disseisin,  and  suspends  the  right  of  assigning  the  interesse  termini: 
bat  being  pat  oat  of  possession  by  their  lessor  liefore  the  thirty-one 
years  had  began,  their  disseisin  is  purged,  and  that  future  interest 
is  not  disturbed,  so  that  their  assignment  of  it  by  indenture  is  good.] 

Eject,  frmce  $r.  b.  Elizabeth  Riplingham,  de  terris  in  East-  Harg.  MSS. 

well,  in  com.  Leic.  N®-  ^*'  ^^^' 

'  65. 

Special  Verdict.  I.  S.  Sept.  13  Car.  demised  the  premises 
to  Stephen  and  Thomas  Underwood^  habendum  from  Mi- 
chaelmas next  following,  for  eighty-one  years,  if  Henry 
Fortman  so  long  live ;  and  from  and  after  the  day  of  the 
death  of  Fortman  for  thirty-one  years  from  thencefortb. 
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1660. 


Hemming 

V, 

Brabason. 


Stephen  and  Thomas  Underwood,  the  lessees,  the  same 
S3  September  (the  lease  being  not  to  begin  till  six 
days  after)  entered.  The  defendant,  Sir  Edward 
Brabason,  in  1643  entered  upon  them,  and  put  them 
out  of  possession  :  and  being  so  out  of  possession, 
they  assign  all  the  testate  by  ifidentdre  to  Elizabeth 
Riplingham  the  plaintiffs'  lessor.  The  eighty-one 
years  expire  by  Port4Ban*s  death ;  and  Elizabeth  Rip- 
lingham demised  to  the  plaintiff^,  who  enters,  and  is 
ejected  by  the  defendant. 

In  this  case  it  was  adjudged  (a)  that  the  assignment  by 
Stephen  and  Thomas  Underwood  to  Elizabeth  Rip- 
lingham of  the  land  was  good. 

And  I  delivered  the  reasons  of  the  resolution  of  the 
Court,  which  see  in  my  argameHtd  at  large. 


Bridgeman,  C.  J. 
Har^.  MSS.  The  lands  in   question  are  of  two  sorts.     Some  of  them 

li-i^Areu-       were  in  lease  to  one   Henry  Portman,  «t  the  time  of  the  lease 
ment  at  large,  made  te  Stephen  and  Thomas  Underwood,  (under  which  the 

plaintiff^  claims)  either  for  his  life,  or  for  years,  determinable 
by  his  death,  whether  the  one  or  the  other  doth  not  appear  by 
the  verdict,  nor  is  much  material  to  the  case.  Of  these  there  is  no 
case  before  us,  for  it  appears  upon  the  verdict  that  they  were 
leased  to  Stephen  and  Thomas  Underwood  for  thirty-one  years 
from  the  day  of  the  death  of  Henry  Portman,  and  that  the 
lessees  did  not  enter  into  these,  and  so  no  disseisin  of  them ;  and 
that  they  assigned  their  interest  to  Elizabeth  RipUngham,  the 
plaintiff*'s  lessor,  in  1*646,  during  Portman's  life;  which  assign- 
ment is  clearly  good,  though  off  the  land.  And  when  Port- 
man  died,  she,  having  this  interesse  termini^  before  entry  might 
lease  it  the  plaintiff;  and  by  his  entry  he  hath  perfected  the 
lease,  and  so  the  defendant  as  to  so  much  is  an  ejector;  and 
this  hath  been  agreed  on  both  sides. 

Touching  the  rest  of  the  lands  in  question,  the  case  is  but 


{a)  11  Nov.  Mich.  Term,  IS  Car. 
II.  S.  C.  shortly  reported  in  1  Lev. 
45.  1  Kcb.  154.  and  in  Skinner  538. 
see  infra,  note  fc.  It  is  referred  to  in 
an  early  handwriting  in  the  MS.  re- 
port of  Thomason  v,  Mackworth, 
No.  58.  fol.  100.  as  being  in  a  copy 
of  Sir  Orlando  Bridgman*s  Arga- 
iDent8,fol.  591 ;  which  probably  was 
the  numbering  of  the  report  from 
which  the  copy  in  the  Barf  rave  col- 


lection was  taken.  Tbe  case  is  cited 
in  Bacon^s  Abridgment,  tit  Leases 
(P);  3  Preston  on  Conveyancing  73  ; 
and  Chambers  on  Leases  189.  The 
special  verdict  is  entered  fully  on  the 
record.  Further  references  in  Mr. 
Hargrave*s  copy  of  1  Lev.  45.  are 
2  Danvers  757.  pi.  2.  and  12.  Sid.  8. 
Carthew  160.  Cro.  Jac.  1S5,  165, 
268,  420,  562.  Latcb  199.^  and 
S  Mod.  108. 


Hemmino 


m  the  Common  Pleas  and  in  other  Courts. 

fbis :  The  Earl  of  Meath  and  bis  son,  the  defendant,  23  Sep-  ^^^ 
tamber,  13  Car.  lease  the  same  to  the  Underwoods,  habendum 
firom  Michaelmas  next  following  for  eighty-one  years,  if  Henry 
Portman  so  long  live ;  and  after  the  day  of  the  death  of  Port-    B&abason. 
man  for  the  term  of  thirty-one  years  from  thenceforth. 

The  two  Underwoods,  the  lessees,  the  same  2Srd  of  Sep- 
tember (this  lease  being  not  to  begin  till  the  29th  of  September) 
entered. 

The  defendant,  one  of  the  lessors,  in  1643,  entered  upon 
tbem,  and  put  them  out  of  possession. 

They  being  thus  out  of  possession,  and  off  from  the  land, 
assign  by  indenture  all  to  Elizabeth  Riplingham,  the  lessor  of 
the  plaintiff. 

The  eighty-one  years  afterwards  expire  by  Portman's  death, 
and  she  leaseth  to  the  plaintiff*. 

The  question  is.  Whether  this  assignment  made  o^the  land 
by  Stephen  and  Thomas  Underwood  to  Elizabeth  Riplingham, 
the  lessor  of  the  plaintiff^,  be  good  or  not  ? 

It  is  but  a  single  point :  but  the  resolution  of  it  requires  the 
consideration  of  several  particulars ;  as,  first,  What  the  na- 
ture of  this  term  for  thirty-one  years  is  :  Whether  it  be  a  re- 
mainder expectant  upon  the  term  for  eighty-one  years  if  Port- 
man  so  long  lived,  or  a  bare  future  interest  without  depending 
upon  it.  Secondly,  When  the  lessees  entered  before  the 
eighty-one  years  began,  what  operation  that  entry  had  ;  and 
whether  the  disseisin  made  thereby,  if  any  be,  had  any  influ- 
ence upon  this  term  of  thirty*one  years,  be  it  either  a  remainder, 
or  a  future  interest.  And  therein  also,  as  a  corollary,  it  will 
be  considerable  what  difference  there  is  where  both  these  terms 
were  limited  to  one  and  the  same  person  ;  and  where  the  first 
term  is  limited  to  one,  and  the  executory  term  to  another.  In 
the  third  place,  it  will  be  considerable,  when  the  defendant,  one 
of  the  lessors,  after  the  commencement  (in  point  of  time)  of 
the  term  for  eighty-one  years,  and  before  the  time  of  the  com- 
mencement of  the  executory  or  future  term  for  thirty-one  years, 
did  enter  and  continue  to  receive  the  profits,  what  operation 
that  hath,  either  to  purge  the  disseisin,  or  to  reduce  the  terms, 
either  that  for  eighty-one  years,  which  was  then  to  have  been 
in  possession^  or  the  other  for  thirty-one  years,  which  was 
but  future,  without  a  re-entry  of  the  lessees  ;  for  if  the 
disaeisin  had   been  at  first   had,    in  consequence  of  (b)  its 


•T-w 


{h)  The  words  *'  in  consequence  be :  **  for  if  the  disseisin  had  been 
of**  bave  been  ioseited  cenjecturally  *'  at  first,  and  had  its  operation  upon 
|>j  Ills  Klilpr.  MriuqB  a  mors  cpr-     **  these  terms,  Itc*** 

wqft  rea^  of  ^e  q^VBMfV^I  toO( 

bS 
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i660.       operation  upon  these  terms  it  will  be  requisite  they  be  actually 
Vi^V^b/  fe ju^ed^  QY  elg^  the  assignment  off  from  the  land  will  not  be 

BaABAsoir*       Before  I  come  to  these  points  I  must  say  somewhat  to  the  ex- 
ceptions which  have  been  taken. 

For  the  first.  What  the  nature  of  the  term  is.   The  case  is : 

A  lease  is  made  to  A.  for  eighty-one  years  from  Michaelmas 

next,  if  B.  so  long  live ;  and  from  and  after  the  day  of  the 

death  of  B.  for  thirty-one  years  more.    It  is  clear  there  is  no 

contingency  in  this  estate  for  thirty-one  years  ;  for  it  is  certain 

B.  must  die,  and  the  time  is  certainly  limited  for  the  thirty* 

A  lease  for      one  years.    If  a  lease  be  made  to  me  for  one  hundred  years  to 

too  years,  to    commence  ten  years  after  the  death  of  B. ;  this  is  a  good  lease 

ten  years  af-    ID  interest  presently  assignable  by  me  without  question,  and  not 

ter  the  death    contingent.    And,  therefore,  the  case  of  the  £arl  of  Derby, 

ininterJuand  ^^^^^  ^^^  ^^  Hutton,  in  Napper  and  Sander's  case,  fol.  119., 

presently  as-    comes  not  home  to  this  case.    There  the  land  was  limited  to 

signable.      ^  Edwardj  Earl  of  Derby j  for  life^  and  after  to  the  use  of  trus^ 

to  stand  ieetfor  eighty  yearSj  if  Henry  his  son  should  so  long  tive^  and 

seised  limita-  q^er  his  decease  to  Ferdinand  his  son^  in  tail.    It  was  said  the 

coven^tor  ^    ^^es  in  remainder  vest  presently,  and  the  possibility  that  Henry 

forliie,andaf-  might  overlive  the  eighty  years  will  not  make  the  remainders 

^"^tnist^for  contingent.    Whether  it  be  so,  or  no,  I  wiH  not  deliver  my 

eijrhty  years,    opinion :  perhaps  there  may  be  a  difference  upon  such  limita- 

if  B.  ^  '®^  tion  by  way  of  use,  and  at  common  law ;  for  in  Holcroft*s  case, 

his  decease  to  hi  Moor's  Reports  486.,  P.  S8  Elrz.,  a  fine  was  levied  by  Hoi- 

C.  son  of  the  ^^Qft  |q  ^^  ^nj  B.,  who  by  the  same  fine  rendered  to  him  for 

tail.    Query    oighty  years  if  he  so  long  live,  and  after  his  decease  to  other 

if  the  possi-     uses :  all  the  subsequent  uses  were  void  (being  an  estate  at 

mif^tover-*   common  law)  the  freehold  not  passing  out  of  the  con  usees. 

livetheeighty  And,  perhaps,  here  is  a  difference  between  a  limitation  of  uses 

^^  There-    ^P^^  a  feoffment  and  a  covenant  to  stand  seised  to  uses  ;  and  In 

mainderscon-  my  Report  the  limitation  in  the  Earl  of  Derby's  case  was  upon 

^ngent  ^  covenant  to  stand  seised. 

Perhaps  there 

may  he  a  difference  on  inch  limitation  hy  way  of  use  and  at  common  law. 

Perhaps  a  di^erence  is  between  a  limitation  of  uses  on  a  feoffment,  and  a  cove- 
jiant  to  stand  seised  to  uses. 

But  the  ground  of  the  doubt  of  those  cases  is  because  a  con- 
tingent remainder  cannot  be  limited  or  stand  without  a  iree* 
bold;  which  reason  reacheth  not  to  our  case  of  a  term  depend- 
ent upon,  or  limited  after,  another  term.  Then  the  question  is, 
^Bemainderor  Whether  this  term  of  thirty-one  years  be  a  remainder  expect- 
^^  ***       juat^upon  the  eighty-one  years,  or  a  future  interest.  [I  mean  not 

whether,  it  he.a  future  interest  in  the  first  creation;  for  so  it  is 
wilhout  question,  both  being  to  begin  at  Miehaelinas  following, 
and  the  lease  being  made  liz  daya  before :  but  whether  after 


in  the  Common  Pleas  and  in  other  Courts.  5 

Michaelmas,  when  the  lease  for  eighty-one  years  is  to  com-        ^^^O. 
mence,  this  thirty-one  years  be  a  remainder  upon  it  or  no.  For  ^'^^^'^^ 
if  I  make  a  lease  to  A.  for  twenty-one  years  to  begin  at  Mi-    **^""*iw<» 
chaelmasi  the  remainder  to  I.  S.  for  twenty-one  years  more,    BaABAsoir. 
there  is  a  privity  between  them ;  and  after  Michaelmas  it  is  an  Lease  to  A. 
estate  to  A.  in  possession  if  be  enter,  remainder  to  I.  S. ;  so  ^^^  twentj- 
that  I  say  the  question  is,  whether  this  term  for  thirty-one  years  begin^EitMi- 
shall  be  taken  during  the  eighty-one  years,  for  a  remainder,  or  chadmas, 
a  fato«  interest.  rTKe!^ 

ty-onc  years 
more,  there  isa  privity  between  them  i  and  after  Michaelmas,  it  l&an  estate  to  A«  t& 
possession  if  he  eater,  remainder  to  1.  S. 

First,  consider  it  if  the  eighty-one  years  were  in  one,  and  the 
thirty  (tbirty-one)  years  in  another ;  (c)^  and  this  question  willgo 
fiur  in  the  case,  admitting  there  was  any  divesting  of  the  estates* 
If  I  give  lands  to  I.  S.  for  dfghty-one  years  to  begin  presently  LanddTenlo 
(or  at  Michaelmas,  for  it  will  be  all  one  after  the  term  incurred)  h  f'  '^^ 
with  remainder  over  to  another  for  thirty-one  years,  this  re-  ^^n^wtS? 
maioder  depends  upon  the  first  term ;  so  that  if  the  first  term  remainder 
be  tamed  to  a  right,  the  remainder  is  also  turned  to  a  right ;  t^!|i^^ 
otherwise  of  a  future  interest.    And  therefore,  if  the  lessee  years,  the  ce- 
for  years  (with  remainder  over  for  years)  having  once  entered,  ^jf^^ 
be  misted,  not  only  the  estate  for  years  but  the  remainder  for  term  for 
years  is  turned  to  a  right.    But  if  there  be  lessee  for  eighty-  eighty-one- 
one  years,  and  by  another  deed  a  lease  is  made  to  another  for  i^^^^^  ^f  n^^ 
thirty-one  years  to  begin  after  the  expiration  of  the  first  lease ;  second  term 
this  bdng  by  another  deed,  and  not  depending  on  the  first  ^  ^^^^^  ^i 
lease,  it  is  a  future  interest ;  and  the  ouster  of  the  first  lessee  after  the  term 
doth  not  disturb  nor  alter  the  future  interest,  but  he  may  grant  ^^'  eighty- 
the  same  before  entry*    [So  a  lease  may  be  made  by  deed  be-        ^ 
tween  A.  and  B.  to  B.  for  years,  remainder  to  C.  no  party. 
But  he  cannot  take  in  that  deed  a  future  interest,  if  no  party. 
Vide  Slingsby's  case  for  Barkewajr.]  (c) 

And  this  difference  appears  in  our  books.    ^  If  a  man  make 
lease  for  years,  remainder  for  y^ars,  the  first  lessee  enters,  a 
release  to  him  in  remainder  for  years  is  good  to  enlarge  his  es- 
tate.*' ^  But  if  a  lease  be  made  for  years  to  begin  at  Michael-  ^  ^  ^^ 
mas,  and  the  lessor  before  the  day  release,  this  release  is  not  ss  s.  4.  ' 
good  to  enlarge  the  estate.    But  if  there  be  a  rent  reserved,  in  ^^  ^'^^*  ^ 
reqpect  of  the  privity,  it  may  extinguish  it.'*  (d)  So  if  a  man  ^  ^^ 
■lake  a  lease  for  years  to  commence  at  a  day  to  come,  before  Saffia*s  case. 


(c)Tlie  daoses  in  square  brackets  instances  of  sach  omitted  passages 

•re  in  the  side  page  of  the  manu-  being  supplied  in  a  similar  manner* 

icripl,   in   the   same   handwriting  (d)  Co.  litt.  46  b^ 
with  the  teit  I  there  are  many  other 
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1660.       the  day  the  lessor  is  disseised,  yet  the  lessee  may  gnxX  over  his 
^^-^*v^w/  interest.    [If  a  lease  be  made  to  A.  for  twenty-one  years,  and 
Hemming     after  a  second  lease  is  made  by  another  deed  to  the  same  A.  for 
^     ^'  thirty-one  years,  to  begin  after  the  twenty-one,  this  is  a  future 

interest,  (though  no  other  shall  intervene)  because  not  made  at 
the  same  time  with  the  first,  nor  drawn  out  of  the  lessor's  pos- 
session, but  out  of  his  reversion.] 
And  though        And  though  the  first  term  and  the  future  interest  be  both 
M^'i^  ^  granted  in  one  deed ;  yet,  if  upon  the  grant  it  is  limited  as  a 
one  deed,  vet  future  interest,  it  will  make  no  difference  from  the  case  where 

the  second       ^^^  ^^.^  granted  by  several  deeds.     As  if  by  indenture  a  lease 
may  be  a  fa-    ,     -^      ,   »      ^     _    •'         ^  i    .%      .1  -a*         c 

tureinterest,if  be  made  to  A.  for  twenty-one  years,  and  afier  the  expiration  of 

soliinited,and  thirty-one  years  to  B.  (who  is  made  party  to  the  indenture,  as 

remainder.      ^^  ^^ch  it  is  requisite  not  being  by  remainder);  this  to  B.  is  a 

But  the  se-     direct  future  interest,  and  doth  no  way  depend  upon  the  estate 

<iond  termor    of  A. :  and  though  A.  be  ousted,  this  works  no  divesting  of  the 
must  be  a       ^  .   .       *  ^i 
partT  to  the     ©state  of  B. 

deed  where  a  future  interest  is  intended. 

So  where  The  like  is  where  both  the  present  terms  and  the  future  or 
-areto  oM  executory  terms  are  made  to  one  and  the  same  party  L. :  if  a 
leMee,  when  lease  for  twenty-one  years  be  made  to  A.,  and  after  the  expire- 
in  cflBRct  one  ^^^^  ^f  ^^^  ^^^^  ^^  j^jm  f^j.  thirty-one  years  by  the  same  deed, 

granted.  it  is  a  remainder,  or  rather  one  entire  term  in  effect,  it  being  a 

continued  contract ;  and  the  ousting  of  the  lessee  extends  to  the 

whole.     [As  in  Potkin*s  case,  14  H.  YIII.,  and  the  Bishop  of 

Bath's  case :  lease  for  a  year,  e%  sic  de  anno  in  annum  quanuSu 

parlibus  placuerit^  it  is  one  lease  for  two  years ;  and  so,  C.  C. 

45.  a  parson  makes  a  lease  for  three  years,  and  so  from  three 

years  to  three  jearsso  long  as  he  shall  be  parson,  this  is  a  good 

lease  for  three  years,  and  after  that  for  three  years,  and  for  the 

rest  uncertain,  (e)    But  that  is  not  two  leases,  but  in  effect  ooe 

entire  lease ;  for  where  a  lease  for  years  is  made,  it  is  in  law 

as  to  the  execution  as  a  several  contract  for  every  year  ;  and 

the  time  executory  for  every  year  and  day ;  and,  therefore,  the 

first,  or  last,  or  middle  years  may  be  granted,  and  yet  the  rest 

The  reserra-    remain  to  the  lessee.    And  the  reservation  of  several  rents  will 

^^  te^d^^  not  alter  the  case ;  for  a  man  may  have  as  many  several  red- 

noCmakese-   dendums  as  he  pleaseth  for  every  several  year;  and  it  is  the 

veral  terms,     stronger,  because  here  it  is  but  one  kabeniium.'] 

Lease  for  But  if  a  lease  for  twenty-one  years  be  made  to  Al,  and  after 

twenty-one      the  expiration  of  thirty-one  years  (that  is,  a  further  time)  then 

i[2l^^  iho    to  him  for  forty  years,  I  take  it  this  is  a  future  interest  not  de- 


(e)  Douglas.  Rep.  551.  1  Bl.Bep.     in  Mr.  Hargtavc's  copy  of  I  Lev. 
686. ;  and  4  Burr.  1980.,  references     45. 
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pendent  on  the  first ;  for  there  is  an  intervention  of  the  estate 
of  the  lessor  between;  and  (to  this  purpose)  they  areio  hiro,  as 
if  they  were  in  two  several  persons.  If  he  be  ousted  of  the  term 
which  he  hath  in  possession,  yet  this  divests  not  his  future  in- 
terest :  be  might  have  surrendered  the  one,  and  could  not  sur- 
render the  other ;  and  he  mig^t  have  assigned  either,  and  kept 
the  other  ;  and  to  this  purpose  (though  not  in  omnibns)  as  I 
shall  after  shew,  quando  duo  jura  concurruni  in  und  penondy . 
mque  est  acin  diversis. 

To  apply  this  difference  to  our  case  ;  it  comes  very  near  a 
nieety.  If  the  case  here  had  been  that  the  lease  were  made  to 
A.  for  eighty-one  years  (either  presently  or  from  Michaelmas 
next)  if  Portman  so  long  lived,  and  from  and  after  his  death 
ibr  thirty'K>ne  years  more,  I  take  it  this  after  term  (/)  had  been 
either  a  term  in  remainder,  or  as  one  entire  continued  term  ; 
for,  upon  the  very  creation  of  the  lease,  by  supposition  of  law 
eighty-one  years  would  have  been  longer  than  Portman's  life, 
who  appears  in  the  case  to  have  been  a  man  who  had  long  be- 
fore, and  then  was,  an  occupier  of  a  great  part  of  the  lands, 
and  had  acquired  to  himself  an  estate  in  it ;  and  so  must  be  a 
man  of  some  considerable  age ;  and  so  tantamount  as  if  the 
lease  had  been  made  for  eighty*one  years  if  Portman  so  long 
lived,  and,  after  the  expiration  of  that  term,  for  thirty-one 
years  more  ;  for  if  construction  shall  be  made,  viz,  in  case  of 
limitation  of  a  freehold  in  the  Earl  of  Derby's  case,  a  fortiore 
in  our  case.  And  the  law  looks  upon  such  a  term  as  eighty-one 
years  as  void  (g)  for  a  mortmain,  and  to  bring  on  a  wardship, 
or  respect  of  homage,  d  fortiore  to  outlast  the  life  of  Port- 
man  (A).  The  consequence  whereof  would  be  that  the  divesting 
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expiratioa  of 
thirtj-one 
years  then  to 
A.  for  forty 
years,  the  lat-. 
ter  term  is  a 
future  inter- 
est. 


(/)  Btank  in  MS. 

(g)  Ibid. 

(A)  In  the  elaborate  arp^meiit  at 
the  bar  in  Jerman  v.  Orchard,  Skin- 
aer  537.,  this  subject  and  case  are 
thus  noticed :  *'  In  many  cases  the 
law  makes  a  difference  between  long 
and  short  terms ;  of  'which  I  might 
I^Te  many  instances,  were"  I  not 
aftaid  1  had  already  spent  too  much 
of  your  X^ordship's  time ;  as  Br. 
llortmain,  pi.  39.,  a  lease  for  four 
hiiadr^  jfears  to  a  religious  house 
is  mortmain^ for  iiinety-niac  jrearsis 
poU  So  in  Croker  and  Kojsey^s  case, 
£r,  Jaca  688,  689,  if  afejoae  jointreas 
upon  the  1 1  I^«  7,  lease  for  twenty - 
one  years,  it  is  good :  if  for  five 


hundred  years,  it  is  an  alienation 
within  that  statute.  And  the  like  dif- 
ference was  taken  in  the  Common 
Pleas,  Mich,  id  Car.  II.  in  the  case 
of  Hemming  and  Brabason,  where  the 
case  was,  the  Earl  of  Meath  let  the 
lands  in  question  to  Underwood,  An- 
bendum  from  Michaelmas  neit  fol- 
lowing for  eighty-one  years,  if  A. 
should  so  long  live ;  and  from  and 
after  the  day  of  the  death  of  A.  to 
the  same  lessee  fur  thirty-one  years. 
The  lessee  entered  before  Michael- 
mas; and  continued  in  possession,  till 
after  the  lessor  entered  upon  him;  and 
he  being  out  of  possession  by  deed 
sealed  off*  the  lands,  assigned  his  in- 
terest to  the  plaintiff*upon  whom  tho 
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v^^L  J  ^'  turning  to  a  right  of  the  term  for  eighty-one  years  would 

^^j^^^j^  have  influence  upon  the  remaining  estate  to  divest  and  turn  ii 

9.  io  a  right.     But  in  our  case  the  thirty-one  years  is  not  limited 

BaABAsoN.  to  begin  Jrom  the  death  of  Portman  ;  but  from  and  after  the 

Distinction  in  jav  of  the  death  of  Portman.  and  so  excludes  the  day  of  hi» 

construction        *^     ^^  •^  ^  w     

between  the  death.  5  Co.  1,  Clayton's  case.  2  Cr.  647,  Savage  and  Par- 
^h^  *V^^^  ^^"^'^  ^^^^*  ^^^  whether  that  make  any  difference  in  the  case, 
and  **  from  ^^^  makes  it  a  future  interest,  is  next  to  be  considered.  And  aa 
and  after  the  to  this  the  point  will  be :  a  lease  is  made  to  A.  for  eighty-one 
dnth."  years  if  Portman  so  long  live,  whether  the  day  wherein  Portman 

died,  he  dying  within  the  years,  shall  be  taken  to  belong  to  the 
lessor  or  to  the  lessee ;  for  if  it  belong  in  construction  of  law 
to  the  lessee,  then  the  term  for  thirty-one  years  beginning  im- 
mediately from  and  after  that  day,  there  is  no  intervention  of 
an  estate  in  the  lessor ;  and  by  consequence  no  future  interest 
but  a  remainder  of  a  term,  or  rather  a  continuation  of  one  en* 
?*tcA^fra^    tire  number  of  years  as  I  said  before.    It  is  clear  the  law  re- 
tions  of  days  jecteth  all  fractions  of  days  for  the  incertainty  ;  and  commonly 
forttie  un-      allows  him  that  hath  part  of  the  day  in  law  to  have  the  whole 
The  wl^ie       ^^Yj  unless  where  it  by  fraction  or  relation  may  be  a  pre- 
daycommon-  judice  to  a  third  person.    And  therefore  if,  the  first  of  May,  a 
i^^hath  the^  lease  be  made  for  a  year,  habendum  from  the  date  or  making, 
fraction,  un-    this  takes  in  the  day  of  the  date  or  making,  contrary  to  the 
TOmn  ^11      ^piiiioD  of  Clayton's  case,  which  makes  from  the  date  and  from 
be  thereby       the  day  of  the  date  to  be  both  one,  and  to  exclude  the  day  of 
fi'i^^e^iT^tiM  ^^  ^^^^  ^^  making.    And,  therefore,  the  lessee  shall  have  all 
Mmp^  s  Cr.      that  day ;  and  his  lease  shall  end  the  last  of  April  according  to 
^^d  lUd^^™^  the  resolution  in  Clayton's  case.  So  the  year  and  day,  within 
case.    C.  Pi.   which  if  a  man  that  is  struck  dies,  it  shall  be  murder :  though 
Gor.  53.  the  stroke  be  the  first  of  May,  in  the  afternoon,  that  whole  day 

shall  be  counted  part,  and  the  year  shall  end  the  last  of  April. 
In  Shelly 's  case,  he  died  the  9th  of.  October,  the  first  day  of 
the  term  between  five  and  six  in  the  morning,  and  after  the  re- 
covery was  suffered  :  because  he  lived  part  of  the  day,  though 
he  died  before  the  legal  time  of  the  term,  that  did  attract  the 
whole  day  to  him.  [Clun's  case.  Rent  upon>lease  is  reserved 
payable  at  Easter,  the  lessor  dies  upon  that  day,  the  rent  is 


1  Co.  94. 


1  Co.  127. 


defendant  entered,  and  the  plaintiff 
brought  his  action  %  there  was  a  spe- 
cial verdict  found  and  adjudged  for 
the  plaintiff.  In  this  case  it  was  ob- 
jected that  the  term  for  thirty-one 
'  years  was  a  contingent  interest  upon 
the  dying  of  A.  within  the  eighty-one 
years,  for  he  may  outli\  j  it  \  but  it 
washoldenby  my  lord  Chief  Justice 


Bridgeman  that  if  the  lease  was  for 
thirty  years,  or  some  short  time,  if 
A. lived  so  long,  it  were  merely  con- 
tingent, because  probably  A.  might 
outlive  the  term.  But  being  for 
eighty-one  years  if  A.  lived  so  long, 
that  made  a  difference  %  and  to  thU 
all  the  judges  agreed**^ 


m  tki  Common  Pleoi  and  in  other  Courts.  9 

paid  onto  him  before  his  death ;  it  Bhall  bind  the  heir,  thoagb        1660. 
not  the  king.    But  if  he  die  before  payment,  his  executors  shall   ^^<^^V^^ 
not  have  it,  but  the  heir,  upon  a  special  reason,  because  the    B'^*™"'^ 
payment  was  voluntary,  and,  in  strictness  of  law,  not  due  till    BaAslsoK^ 
the  end  of  the  day ;  and  the  last  hour  was  the  time  of  tender  to  44  £.  s.  s. 
save  damages,  and  demand  to  enter  for  the  condition  broken ;  Voluntary 
and  so  not  within  the  reason  of  fraction  of  days.]    All  which  P*)^°>^>^^ 
enforce  this  conclusion,  that  he  who  hath  by  law  part  of  the  j^y  1^^^^ 
day,  shall  in  computation  have  the  rest  of  the  day ;  and,  there-  the  day,  shall 
fore,  the  lessees  here  of  necessity,  having  the  first  part  of  that  |?  ^^u^*^"^ 
day  wherein  Portman  died  as  part  of  the  ^'  eighty-one  years  if  rest  of  the 
he  so  long  lived,*'  shall  have  the  residue  also,  because  the  law  ^J* 
loves  not  partition.    And  then  there  being  no  intervention  of 
any  estate  in  the  lessor  between  the  eighty-one  years,  and 
thiriy-ooe  years,  by  possibility,  in  law  they  shall  be  taken  as 
one  estate.    In  Barwick's  case,  5  Co.  94.,  the  Queen  made  a 
lease  to  him,  28  JuUiy  for  three  lives,  habendum  a  die  canjbe* 
tunas  lUerofum  paUntium  ;  this  excluding  the  day,  it  was  re- 
solved the  letters  patent  were  void ;   for  if  a  frank-tenement 
should  passi,  it  must  pass  at  a  day  to  come  ;   and  so  the  Queen 
have  in  the  mean  time  a  particular  interest  without  donor  or 
lessor;  and  this  commencing  of  the  lease  the  next  day  after  the 
teste  is  all  one  in  law  as  if  it  were  to  commence  twenty  ddys  after. 

But  it  hath  been  said  against  that  resolution,  that  letters  xtesoIatS^ 
patent,  Aoteiic&fffi  ddie  daiusy  or  confectioniSy  were  good  enough;  in  Barwickli 
for  the  patent  might  be  sealed,  and  so  shall  be  understood,  the  ^^^^^^^ 
Usi  instant  of  the  day ;  and  so  Rolls,  Chief  Justice,  in  Walls 
and  Dicks,  84  Car.,  said  it  had  been  so  adjudged.  However,  all 
of  them  do  agree,  that  where  there  is  no  intervening  estate  be- 
tween the  precedent  estate,  and  that  which  is  limited  d  die 
ddusy  the  one  may  support  the  other.    And,  consequently.  Two  terms 


here^  both  terms  being  granted  by  one  and  the  same  deed,  and  ^ing  granted 
no  intervenient  estate  between  them,  I  conceive  it  is  in  law  de^^aAd°no 
one  entire  estate^  or  at  least  an  immediate  remainder  (which  intervenient 
will  have  the  same  efiect  in  law)  that  is  to  be  turned  to  a  right  ^^  ^ 
if  the  first  term  for  eighty-one  years  be  turned  to  a  right,  and  it  is  in  kw ' 
to  be  reduced  again  when  the  other  is  reduced;  and  not  before.  ®°®*^*f2^ 

The  next  consideration  is,  when  this  lease  for  eighty-one  the  latter  is 
years  (whereupon  this  thirty-one  years  is  to  follow)  is  to  com-  ^  immedisto 
mence  at  Michaelmas,  and  before  Michaelmas  the  lessees^  remainder. 
Stephen  and  Thomas  Underwood,  enter ;  what  influence  this  Tr.  4s.  RI. 
hath  upon  both  these  terms.    It  cannot  be  denied  but  that  the  ^J  douJI^ 
Underwoods  by  their  entry  are  disseisors.     So  adjudged  in  C.  s.  §.  176. 
Clifibrd*s  case,  Dyer  89,  and  divers  other  cases,  where  in  ^*  *^*  *^* 
ejectment  leases  made  to  begin  at  a  day  to  come,  and  the  time 
of  the  entry  appears  to  be  before  the  dayi  it  shall  be  naught| 
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1000.       though  it  appear  the  ejectment  to  be  after  the  lease  ahould 
^^'^^^^'^^  commence;   for  he  still  shall  be  accounted  a  disseisor.    And 
Hemmino     ^p^„  ^IiqI  ground,  and  by  the  same  authoritj,  it  is  also  to  be 
Brabasom.    ^®^^  ^^^^  though  the  term,  or  future  interest,  should  commence 
by  course  of  time  during  the  disseisin,  yet  the  e$4ate  is  not  di- 
vested where  the  disseisin  is  by  a  stranger ;    [yet  it  may  be 
doubtful  whether  here  it  is  a  disseisin  ;  for  it  is  not  found  that 
they  expelled  the  lessors;  and  2  Cr.  684.   Brookbank  versus 
Taylor,  a  lease  was  SOmo.  Apr.  for  a  year,  habendum  a  prcB" 
dido  SOmo.  Apr. ;  and  in  assumpsit  for  rent,  he  allegeth  tit 
JbctOj  that  virtute  dimissionis  he  entered  the  aforesaid  ^  Apr. ; 
and  it  was  held  no  disseisin,  because  no  expulsion  alleged ; 
and  the  debt  is  due  by  the  contract.    Whereas  if  a  disseisin, 
DO  rent  was  due ;  no",  q^.  (t)  acco.  sit  det.  solL'] 
In  many  In  many  cases  a  tortious  fee,  where  there  shall  be  an  acces- 

tious  fee,  ^^^^  ^^  ^  lawful  fireehold,  shall  be  resolved  and  melted  into  it ; 
where  there  and  in  such  cases  the  law  respects  a  lesser  estate  of  freehold  by 
^<m  oVa^w-  ^^^  ^^^^  A  greater  by  tort  But  that  holds  not  in  a  lease  for 
fill  freehold,  years :  a  rightful  term  may  be  drowned  in  a  tortious  fee ;  but 
MWedand       *  tortious  £se  cannot  be  turned  into  a  term  for  years,  though 

melted  into  it  rightful. 

A  rightful  Then  when  in  oar  ctue  the  terms  for  eighty«one  years,  and 

^^^fl^[^\  thirty-one  years,  were  both  fiitnre  at  the  time  of  the  disseisin, 
tortigus  feei  it  is  the  next  step  to  consider  when  the  eighty-one  years  was  to 
butalortioot  ]|egin  in  possession,  and  could  not  in  respect  of  the  disseisin, in 
turned  into  a   what  condition  it  then  stood ;  whether  it  was  turned  to  a  right, 

^^^  ^^h  h  ^^  ^^^*  "^^  ^  ^^^  ^^  '^  ^^^  turned  to  a  right.  I  put  the  ques- 
rightfol.  ^^^  upon  the  eighty-one  years ;  for  be  the  other  terra  a  re- 

nainder,  or  future  interest,  I  am  sure  if  the  eighty-one  years 
be  not  turned  to  a  rightafter  Michaelmas,  the  thirty-oue  years 
which  is  to  follow  it  is  not  turned  to  a  right. 

To  clear  this  point  I  will  consider  it,  first,  as  if  the  entry 
had  been  by  a  stranger :  and  then,  Sndly,  see  what  the  differ- 
ence is,  where  the  entry  is  by  the  lessee  himself,  who  ought  to 
If  a  lease  be  have  had  the  possession.  If  a  lease  be  made  to  A.  to  begin  at 
u^de  to  be-  Michaelmas,  and  before  the  day  a  stranger  enter,  the  lessor  is 
cbaelmasand  disseised ;  yet  the  future  interest  of  A.  is  neither  xlivested,  nor 
before  the  turned  to  a  right ;  and  he.  .may  grant  it  over.  So  is  Saffyn's 
taln^thc^  case.     And  I  think,  though  the  disseisin  contiaue  till  after 

lessor  is  dis- 
seised ;  }ct  the  future  interest  of  the  lessee  is  neither  ditcsted  nor  turned  to  a  right 
And  if  the  disseisin  continue  till  after  Michaelmas,  that  interest  may  be  granted  over* 
If  lease  be  made  for  years  to  begin  personally,  or  at  a  day  to  come,  and  the  lessor 
continue  in  possession  bcjond  the  time  of  commencement  of  the  lease;  yet  the  lessee 
tnaj  gnuU  the  samd  over. 

(0  In  the  manuscript  instead  of  breriation  for  '<  quod,**  the  reading 
'V/*  which  the  Editor  has,  after  is  •*  r**  which  appeared  to  be  a  mis- 
tome  h'fsilatidhy  insertcd-as  the  ab-     take  in  the  copy. 
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Micbaeltnas,  yet  after  Michaelmas  that  ioterest  which  #a8        1600. 
future,  and  now  should  commence,  remains  in  statu  quo  ;  is    '^^^^v^^ 
not  turned  to  a  right,  but  may  be  granted  over ;  for  if  the  dis*-     HEmnira 
seisin  at  first  do  not  divest  it,  the  continuance  of  that  possession    Bn^^n^oir. 
will  make  no  alteration ;  no  more  than  if  a  man  make  lease  far 
years  to  begin  presently,  or  at  a  day  to  come,  and  the  lessor 
after  continue  in  possession ;  yet  the  lessee  may  grant  the  same 
over ;   for  the  continuance  of  possession,  where  there  was  nio 
precedent  wrong  to  his  estate,  will  not  alter  it. 

If  a  lease  be  made  to  begin  at  Michaelmas,  and  before  the 
day  the  lessor  is  disseised;  and  the  lessor  levies  a  fine;  and 
then  Michaelmas  comes ;  and  five  years  after  pass ;  it  may  be 
collected  out  of  Sander's  case  as  it  is  put  in  Saffyn's  case,  and 
the  difference  there  taken  between  it  and  Saflyn*s  case,  that 
this  fine  bars  not  the  lessee,  Who  had  the  ftiture  interest ;  for  It 
at  first  did  not  touch  upon  it.  The  truth  of  Sander's  case  was  ^  Cr.  so,  si. 
otherwise ;  fi>r  it  was  this :  he  who  had  a  future  interest  died ; 
the  first  term  expired ;  the  lessor  enters,'  and  levies  a  fine  with 
proclamation  before  administration  committed :  the  five  years 
passed  before  adminbtration  granted ;  the  administrator  wils 
not  bound.  But  in  the  printed  case  of  Saflyn,  as  it  is  in  my 
Lord  Coke,  it  seems  to  be  the  opinion  in  Sander's  case  that  the 
fine  levied  during  the  disseisin,  and  before  the  ftiture  interest 
commenced  in  time,  binds  not,  though  ftiture  claims  be  fiot  hi 
five  years  after. 

But  in  the  report  of  Saflyn's  case,  S  Cr.  61.,  the  opinion  is, 
that  if  the  fine  be  levied  before  the  future  interest  commence, 
yet  after  it  was  to  commence  he  was  tied  to  five  years,  or  else 
shall  be  barred  by  that  fine  levied  before  his  interest  octai- 
menced ;  atad  accordingly  was  the  opinion  of  C.  B.  in  evident 
in  7  Car.  C.  B.  between  Lucktbn  and  Cowper  (j).  Dura  lex 
uivkkiury  and  contrary  to  the  reason  of  the  printed  case,  that  a 
fine  shall  not  bar  an  estate  not  then  turned  to  a  right. 

And  agreeable  is  the  second  resolution  in  Poklger's  case, 
9  Co.  106.  no  fine  shall  bar  any  estate  in  possession,  reversion, 
or  remainder  not  divested,  nor  put  to  a  right.  And  in  Croker 
and  Trevithin's  case  (A:),  (now  in  print  3  Cn  35),  in  my  re- 
port  of  it,  one  point  was  :  a  gift  was  made  in  tail,  upon  con-  . 
dition  the  donee  should  not  discontinue.  He  levied  a  fine,  and 
five  years  passed;  yet  the  Court  adjudged  that  the  donor 
might  enter,  for  the  title  accrued  by  the  fine ;  and,  in  judgment 
of  law,  the  fine,  which  is  the  alienation,  preceded ;   and  so  not 

(j)  See  Focus  v.  Salisborf,  Har«  298.  and  see  Co.  Litt  284  a.  and  * 

dies  402.  Bailer's  note  to  Co.  Litt.  881.  h.  juid 

(Ir)  Cruise  on  Fines,  1—244.  ed.  the  Touchstone  ISO. 
nss.  Cro.Slit.  S5.  S.  C.  1  Leon 
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^^^i^JJ-       within  4  Hen.  VII.  c.  24.    But  if  the  condition  bad  beeir 
„  broken  before  the  fine  levied,  it  is  otherwise.    [But  query,  of 

^^  this  reason  ;  another  may  be  given,  non  adndUiiur  ^us  rei  er- 

Baajjuok*  ceptioj  cujus  petUur  dissoluiio.^  Bui  what  the  law  is  in  that  case 
is  not  the  present  question.  I  only  urge  the  reason  of  it  to 
what  I  said  before,  that  a  disseisin  before  the  future  or  execu- 
tory estate  commenced,  continuing  after  the  commencement  of 
it,  alters  not  the  estate ;  in  those  other  cases  there  was  both 
a  disseisin  and  a  fine,  not  a  disseisin  only. 

The  principal  case  of  Safl^n  is :  a  lease  was  made  for  years ; 
then  the  lessor  makes  a  second  lease  for  years,  to  begin  after 
the  first;  the  first  lessee  expires;  the  second  lessee  enters  not ; 
but  the  reversioner  (who  had  now  no  just  right  to  enter)  en- 
ters, makes  a  feofiVnent,  and  levies  a  fine ;  and  five  years  pass; 
and  adjudged  it  bars.  For  there  a  rule  is  given,  where  the 
lessor,  or  grantee  of  the  future  interest,  may  enter  presently 
and  take  the  profits ;  and  so  his  interest  is  accompanied  with  a 
Jf9im  hot.       pi'GMiit  entry  and  ability  to  take  the  profits ;  {which  he  may 

transfer  to  another ;)  it  may  be  divested  out  of  him,  and  put 
to  a  mere  right  not  grantable. 

In  that  case,  first,  the  lessor  entered  when  he  had  no  right  to 

the  possession ;  and  so  differs  from  the  case  when  he  malces  a 

lease  to  begin  presently,  yet  till  entry  the  lessor,  being  in  pos« 

session  before  and  having  no  reversion,  lawfully  continues  it ; 

1  Co.  147.       secondly,  the  lessor  made  a  feoffment,  and  the  feoffee  is  in  of 

Anne  Ma-       another  estate.    As  a  feoffee  upon  condition  makes  a  feoffment 

vow  S  CBflfi 

absolute,  a  confirmation  of  his  estate  makes  it  free  from  the 
condition,  though  it  should  not  the  first  lessees  by  such  a  con- 
firmation ;  and  the  lessee  shall  vouch  as  of  land  discharged  of 
such  an  interest.  But  a  bare  disseisin,  before  the  future  in^ 
terest  commences,  makes  none  of  these  alterations.  (0 
Lease  to  But  I  conceive  it  is  warranted  by  the  reason  of  Safiyn's  caae^ 

commence  al  ^^^  |f  ^  ^i^q  make  a  lease  to  commence  at  a  day  to  come,  and 

and  lessor  is  '  is  disseised ;  and  the  disseisor  levy  a  fine  after  the  time,  the 
disseised;  fine  future  interest  shall  come  into  a  possession,  that  this  fine  and 
a^  that         nondaim  within  five  years  shall  bar  him. 

dajy  before 

thefutare  interest  has  come  into  possession  and  non-claim  within  five  years,  shall 

bar  thekssee. 

In  soch  case  So  if  the  reversioner  had,  in  such  case,  levied  a  fine  (which 
fi"«  ^y 'J^  18  a  feoffment  of  record)  after  the  time  that  the  future  interest 
that  day  with  commenced,  thbugh  there  had  been  no  feoffment,  as  was  in 
mni-claim  Saffyn's  case,  yet  the  fine  itself  was  a  feoffment  of  record, 
Icn^o.       ^    ^^^  ^^^^  ^^^^  ^^  future  interest,  to  a  right ;  and,  therefore, 


(0  See  the  Touchstone  24«|  the  notes  of  the  late  editioo. 
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in  the  Common  Pleas  and  in  other  Courts.  IS 

with  non-claim  within  five  years  flhall  bar.  (m)    And  so  if  a        1660. 

man  make  a  lease  for  years  to  begin  presently ;  and  the  lessee  V^Tv^S/ 

enters  not,  but  the  lessor  continues  the  possession,  and  levies  Hemming 

a  fine  to  a  stranger ;   the  same  turns  it  to  a  right,  and  non-  ^    ^' 
claim  by  five  years  makes  it  a  bar,  according  to  the  rule  of 

Safly 0^8  cited  above.  wean  to  bmn 

presently,  and  lesft>r  continues  in  poMession,  fine  by  lessor  with  non-cuum  dial!  rar 

uioicsBeOa 

But  a  bare  disseisin,  before  the  future  interest  commenced,  A  bare  dis- 
witbout  some  alteration  after,  turns  not  the  same  to  a  right ;  for  ^fu°ure  i^^ 
by  the  same  reason,  that  it  did  not  at  first  divest  that  future  in-  terest  com- 
terest,  but  that  it  is  ^rantable  over,  by  the  same  reason  the  con-  "^Se  »  ™ 
tinuanoe  of  that  disseisin,  without  something  after  done  to  to  a  right 
have  a  new  influence  upon  the  estate,  shall  not  touch  or  work  ^^^  ^^ 
upon  that  future  interest  when  it  is  in  point  of  time  to  com-  ler. 
mence  in  possession ;  and  no  such  new  act  appears  in  our  case. 
Then  if  the  disseisin  (before  the  day  that  the  future  interest 
should  commence)  committed  by  a  stranger,   nor  the  con- 
tinuance of  that  disseisin  after  the  day,  shall  not  turn  it  to  a 
right,  nor  divest  it  ^  but  that  he  may  grant  it  over ;   our  next 
inquiry  must  be,  when  this  disseisiu  is  committed  by  the  party 
himself  that  is  to  have  the  future  interest,  and  this  disseisin 
continues  till  after  the  future  interest  should  commence  in 
point  of  time,  as  it  happens  in  our  case,  how  far  that  will  alter 
the  case.    And  I  conceive  this  disseisin  by  him  that  hath  the  Diflseisui  by 
future  interest  doth  hinder  him,  so  long  as  that  disseisin  con-  « ftitaie  tern 
tinues,  both  before  and  after  the  future  interest  should  com-  of  years  in 
mence  in  point  of  time,  io  grant  over  his  term ;   and  therein  it  J^n^iJii  to**" 
differs  from  the  case  of  a  disseisin  by  a  stranger;  and  the  reason  grant  over  his 
is,  they  are  asystata — ^he  cannot  have  a  fee  and  a  term  together  ^'^"^ 
—he  cannot  qualify  his  own  wrong,  and  have  a  particular  es- 
tate or  interest  by  will,  and  a  fee  by  wrong ;   and  keep  the 
wrongful  and  divest  himself  of  the  rightful  estate  by  grant  or 
assignment 

But  yet  I  conceive  this  disseisin,  committed  by  him  that  had 
the  future  interest  before  the  future  interest  commenced,  doth 
not,  either  before  or  after  the  commencement  thereof,  turn  it 
to  a  right.    I  do  not  deny  that  he  may  do  an  act  to  destroy  or  s  Co.  3.  Mar- 
extinguish  bis  own  estate :   but  he  cannot  do  an  act  to  himself  ^WMia^s  ob^ 
to  turn  it  to  a  right ;  for  it  is  against  the  nature  of  a  right 
A  right  remediless  is  in  law  no  right;   and  no  remitter  lies  Arigbtreme- 
npon  it    If  I  have  a  righ^  I  have  a  remedy  for  that  right  by  iHJ^^'righi, 

entry,  or  action ;  I  can  bring  no  action  against  myself  in  this  and  no  reinit- 
-  tcr  lies  upon 

(«)  P.  40.  C.  B.  bebam  and  Mor-     solation  warrants  this  last  thing, 
ns^  casty  Cro.  110.    The  fifth  ro-     Original  note  in  the  nu^inscript 
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IdfiO,  ^^*    ^f  I  inust  have  a  right  against  myself,  I  must  bring 

v^^V^W^  my  action  against  myself. 

Hemmimo  Secondly;   nor  can  I  enter  upon  myself :   I  cannot  qualify 

^*  my  wrong.    And  if  after  a  disseisin  I  would  waive  my  posses- 

.     '  aion,  the  disseisee  may  refuse  it,  because  be  may  recover  his 

would  waive  costs  and  damages  in  an  assize.    And  in  (n)  Sander's  case, 

Usyoioettioa,  when  the  person  who  hath  an  interest  in  (tie  land  enters  upon 

mav  iraf^ii,  ^^  ^^^^^  ^®  ^^^^  "^  right  of  entry,  the  law  construes  it  a  suspen- 

becaose  be  sion  of  his  interest,  not  turning  it  to  a  right ;    and  if  he  make 

bis  c^^i^  a  feoffment,  or  other  act  whereby  his  interest  so  suspended 

dainages.  can  be  recontinued,  he  destroys  and  extinguishes  such  interest ; 

Where  ooe  but  it  is  in  none  of  the  cases  turned  to  a  right.    And,  there- 

te^^  ^**'  ^^^^^  **  '^  ^^^^^  ^^^^  ^^^^  '***'*  ®  *'®"*  ^^^  of  law,  or  a  seignory, 
land*  but  no  if  he  disseise  the  terre-tenant,  his  seignory  or  rent  is  suspended ; 
ri|^t  of  ^a-  be  cannot  grant  this  rent,  or  seignory,  because  he  is  (though 
ter'thela^  wrongfully)  seised  of  the  land  itself;  and  his  rent,  or  seignory, 
construes  this  is  suspended  during  the  time,  but  not  turned  to  a  right ;  for 
ofM?in^est.  ^P'^  f^^^  ^^**  ^^^  disseisin  is  taken  away,  he  is  restored  to  his 
Com.  429.  seignory,  or  rent,  or  common.  Nay  more,  the  rent  in  such 
Bnicebridge*s  case  which  should  incur  during  the  disseisin  is  recoverable  in 
Ceo  que  e  damages.  The  like  law  is  of  a  common  in  gross  for  beasts 
suspeodue  ne  certain|  or  profit.  So  here,  this  future  interest  remains  a  sus- 
tem?.  ^  ^  ponded  interest  during  the  disseisin  committed  by  him  who  had 
5  Co. 31.         that  interest;   but  that  disseisin  being  purged,  it  is  restored  to 

Coulter'scase,  \^\^  amin  in  the  same  state  it  was  at  the  time  of  the  disseisin 
andlhebooks  ^^^    , 

dted       committed. 


Jf  be  tbal  bath  rent  out  of  land  or  a  seignory  disseise  the  terre-tenant,  his 
seigBory  or  rent  is  suspended,  but  not  tnmed  to  a  right.  As  soon  as  the  disaeisia  is 
taken  away,  be  is  restored  to  the  rent,  &c. 

The  tent  in  such  case  to  incur  during  the  disseisin  is  recoverable  in  damages. 

Where  ales-  It  hath  been  insisted  on  at  the  bar  that  the  fee  simple, 
to^comr^nce  though  tortious  (o),  hath  drowned  this  term ;  and  some  case 
atafuture  put  to  prove  it.  But  I  think  it  is  very  clear  that  the  disseisin 
^y,  disseises  alone,  by  him  that  bad  the  future  interest,  doth  not  extinguish 
the  term  shall  the  term  no  more  than  in  the  cases  of  a  seignory,  rent,  or  com- 
notbemer^ed:  noon,  which  I  before  put.  It  is  true  if  such  disseisor  will  make 
a  disseisor  ie-  ^  feoffment,  or  levy  a  fine,  the  fee  carries  with  it,  by  way  of  ex- 
V7  a  fine,  tinguishment,  the  lesser  (p)  estate,  to  which  he  had  but  a  right. 
ofToient^c^  ^  In  a  stronger  case,  the  principal  case  of  the  Lord  Sheffield ; 
|be  premises,  be  that  hath  a  bare  right  to  an  entail,  and  a  defeasible  (q)  pos- 
P*****  *^    session,  by  treason  forfeits  both, 

(h)  Thb  point  not  in  S  Leon.  157.,  (o)  Blank  in  MS. 

in  5  Rep.  184,  5.,  in  Carter  88.,  in  (p)  "  Lessors*' in  MS. 

€ro.  Jac  61.,  in  Geldbs.  171, 8.,  nor  (q)  Im  the  maaiucript, "  disMist- 

inBaym.  149.  The  doctrine  is  pro;-  blei*'  but  see  the  argument  of  ibe 

babl^  oited  fcQm  a  miiauscript  re-  >^rnejr-Geiieral  in  UobartS84. 
port. 

•  ■ 
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in  thB  Cmrnnm  Pka»  and  in  other  Courts.  Ik 

Brftcebridge's  cage  irat :— He  leased  to  Grriffilh  a  manor  iCec        16^* 
years,  to  comineiiee  at  Micbaelmae  next.    Griffitli  assigns  tbis   ^-^^^^^'^^^ 
lerm  to  Joyee,  tbe  wife  of  Bracebridge.    The  husband  makes     B'><><iko 
a  fcoffmeot  before  Micbaelmaa,  his  wife  surviving  after  Mi-    Brabasoiu 
ckaebaasy  tbis  fitture  term  is  extinct.  Com.  483. 

Bat  IB  our  case  there  is  no  act  found  done  by  the  tivo 
Underwoods^  the  lessees,  but  barely  the  disseisin ;  which,,  as 
I  said  before,  extinguisheth  not  the  estate,  but  suspends  i% 
from  rising  during  the  time.  And  tbe  case  put  by  my  brother 
Afoher  is  upon  another  ground.  ^^  Lessee  for  years  is  ousted, 
and  tbe  reversioiier  disseised;  the  lessee  releaaeth  to  the  die- 


;  tbe  term  is  extinct,  though  the  disseisee  re-enter.*'  Here  £:5'^**^ 
tbe  term,  as  to  tbe  lessee,  was  lawAilly,  and  by  a  lawful  actf 
transfcried,  which  was  not  in  oar  case ;  and  it  was  extinct  only 
because  of  the  incompatibility  of  it  to  stand  with  bis  greater 
estate;  and  the  case  put  by  him  oat  of  Partridge's  case  (r)  by 
MoBlagii  is  speaking  of  construction,  (s)  If  one  hath  a  right 
or  title  to  lan^,  and  after  he  comes  to  tbe  possession  of  these 
lands  bis  right  or  title  is  extinct  or  suspended  in  tbe  land ;  be-  . 
cause  for  the  time  that  he  hath  the  land,  it  is  not  in  esse,  and 
tbucfore  for  that  time  it  cannot  be  termed  a  right  or  title ;  I* 
agree  it  to  be  law;  his  right  is  extingutsbed,  not  (0  suspended* 
But  here  it  is  bat  suspended  only. 

So  that  as  to  this  point  I  conclude,  that  by  4be  disseisin 
committed  by  the  lessees,  the  Underwoods,,  before  their  future 
interest  commenced,  not  tbe  lease  for  eigbty«one  years,  much 
less  tbe  lease  for  thirty-one  years,  was  turned  to  a  ri^ht  And 
yet  I  conceive,  for  the  reasons  before,  neither  the  one  nor  the 
ctber  «pas  grantable  over. 

Tbe  next  thing  therefore  considerable  is,  where  tbe  defend* 
ant,  Sir  Edward  Brabason,  one  ef  the  lessors  after  the  com* 
meocenient  in  point  of  time  of  the  eigbty-ooe  years,  and  before 
&e  eommencement  of  tbe  executory  or  fbtnre  term  (call  it  so 
if  yon  please)  of  tbirty-one  years  did  re-enter,  and  oontraued 
that  re-entry  receiving  all  the  profits,  what  operation  that  had 
to  purge  the  disseisin,  or  reduce  the  terms,  or  make  them  to 
be  assignaMe  by  the  Underwoods,  of  the  land,  without  entry 
or  eiaim  made  upon  the  kmd. 

And  I  oeooefve  it  dear  they  might  be  assigned,  admitting,  aa 
I  beve  held,  they  were  nerer  turned  to  a  right.  Nay,  dbfo, 
ied  nam  ixmoeiso^  that  theff  had  been  taroed  to  a  right ;  yet  new 
by  tbis  re-entry  ef  Sir  Edward  Brabason,  it  is  reduced,  Ibat 
boA  Urn  4mb  and  tbe  -ether  might  be  assigned  without  a  re* 


m^mmm^mmtM        i        iii     i      ■       itmmmmmtm 


^  i4MP40B  S^Hfosry.  (i)  »  Or''  m  the  msauMripf. 

(«)  A  Uaok  ia  the  MS. 


16  Judgments  and  judicial  arguments 

1660.       entry,  oar  question  is  only  of  the  tbirty-one  years ;   but  I 

v«^^v^^/  hold  the  same  (though  the  contrary  was  admitted  at  the  bar) 

Hemming     of  the  eighty-one  years,  to  which  there  was  a  right  of  pre- 

|.    ^'  sent  possession,  that  after  the  entry  of  Sir  Edward  Braba* 

son,  though  he  continued  the  possession,  and  received  the 

profits,  yet  both  the  eighty-one  years  and  thirty-one  years 

were  assignable  without  a  re-entry.    For,  first,  it  is  to  be 

taken  upon  this  verdict,  that  both  Sir  Edward  and  his  ikther, 

the  joint  lessors,  were  seised  of  a  joint  estate  in  fee;  no  parti- 

A  lenor  dis-    cular  interests  in  them  to  the  contrary  appearing.  Secondly,  that 

seised,  who      the  lessors  being  disseised,  though  they  had  not  right  to  the  per« 

to  the  per^     ception  of  the  profits  if  there  had  been  no  disseisin  in  the  case, 

cepUon  of      yet  they  may  lawfully  enter  to  purge  the  disseisin.   In  Podger^s 

Smsih  had  ^^^^'  ^  ^^*  ^^^*'  ^"^  ^y  ^®  authorities  therein  cited,  where  a 
been,  yet  may  lease  for  years  is  made  and  the  lessee  ousted,  and  the  rever* 
Se^Uo^*^^  sioner  disseised,  the  lessor,  though  he  bad  no  right  to  the  pos- 
JforHoret  *  session,  may  enter  in  the  name  of  the  lessee^  but  in  his  own 
th^t  i^\  t  ^^^  *®  *^^®  '***'  ^^"  interest  and  the  lessees.  A  fortiore, 
the  future  in-  where  he  that  had  but  the  future  interest,  disseiseth  the  lessors^ 
tmst  d\sr  they  may  enter  to  recontinue  their  right,  although  the  time 
mTtheymay  ^^^  incurred  before  entry  wherein  the  future  term  should 
enter  to  re-     commence ;  for  other  remedy  they  have  not  to  purge  the  dis- 

^drr^t  ^^^^^° '  ^^^»  ^^  ^  ^'^  befi>re,  the  lessees,  the  Underwoods,  they 
althooj^  the   cannot  waive  their  estate  gained  by  disseisin.  And  if  a  stranger 

term  for  the    ghould  disseise  them,  this  would  not  revest  their  estates ;    for 

commence-  *   j»      •  j  » 

ment  of  the    the  second  disseisor,  quoaam  modo^  comes  under  the  former 

future  term  disseisor,  and  shall  be  liable  to  his  charges  so  long  as  the  dis- 
ced, seisins  are  in  force.  And  this  clear.  And  as  both  the  lessees 
If  a  stranger  may  enter  to  that  purpose,  so  may  one  of  them :  for  the  law 
d^lso/^tiiis  ^^^  construe  it  as  the  entry  of  both ;  and  either  of  them^  being 
would  not  seised  per  tout  (u)y  has  by  law  a  power  to  do  it. 
r^^the  1^  g^^y  possibly  be  objected  that  Sir  Edward  Brabason  by 
A  disseisor  bis  receiving  the  profits  shews  his  intent ;  and  admitting  he 
upon  a  dis-  might  enter  to  purge  the  disseisin,  yet  having  no  right  to  the 
be  liahle  to  profits,  he  is  a  wrong-doer  by  receiving  them  ;  and  so  it  is 
his  charges  turned  to  a  right.  As  if  the  lessor  enter  upon  the  lessee  for 
the  dineisin  years,  it  is  turned  to  a  right.  In  Sir  William  Elwys'  case  it  is 
u  in  force,  said  of  possessory  things,  an  expulsion  may  be  made  where 
Hobartsssb.  there  is  no  disseisin ;   and,  therefore,  if  the  lessor  put  out  the 

termor,  there  is  no  disseisin  committed ;  yet  the  lessee  hath 
lost  his  estate,  and  hath  but  a  right  to  it*  The  principal  case 
there  is :  a  man  hath  a  grant  of  three  avoidances  of  an  ad- 
vowson ;  the  grantor  usurps  upon  the  first  avoidance ;  it  is 
adjudged  that  the  grantor  hath  thereby  gotten  all  that  he 
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IfranCed  oot;  and  the  grantee  cannot  present  all  the  next  term. 
Bat  my  Lord  Coke  is  of  a  contrary  opinion  :  and  cites  it  so 
adjudged,  HiK  18  Eliz.  c.  13.  that  the  grantee  shall  present  at 
the  next  avoidance ;  for  having  the  fee  rightfully,  he  cannot 
make  an  usurpation  to  gain  an  estate.  As  also,  in  respect  of 
the  privity,  he  shall  not  put  the  grantee  out  of  possession  for 
the  two  later  avoidances.  And  12  Car.  C.  B.  (r)  Sir  An- 
thooy  Archer's  case,  it  was  adjudged  that  where  the  rever- 
tioner  had  usurped  upon  the  lessee  for  years  of  an  advowson, 
it  did  not  take  away  the  term ;  and  Button  said  that  Elwjs 
his  case,  upon  a  writ  of  error,  was  compounded. 

Be  the  law  as  it  will  as  to  the  point  of  usurpation,  yet  it  is 
dear  the  entry  of  the  lessor  upon  the  lessee  of  a  term  turns  it 
to  a  right ;  though  it,  or  a  descent  upon  it,  takes  not  away  the 
eatry. 

Bat  in  our  principal  case,  when  the  lessor  entered  to  purge 
the  diaseisin,  he  did  nothing  but  what  was  lawful,  and  so  differs 
ftoaB  the  cases  where  the  lessor  expulseth  him ;  and  so  he 
eoold  not  turn  the  eighty-one  years  or  thirty*one  years  to  a 
r^C.  Secondly,  the  lessees  never  had  a  possession  lawful,  or 
by  virtue  of  the  terms,  as  in  the  cases  before  put ;  nor  could 
not  whilst  that  estate  gained  by  disseisin  continued ;  and, 
tkerefiNne,  that  which  they  had  not  could  not  be  divested  in 
tbeiD.  Thirdly,  the  entry  of  the  lessor  did  only  remove  an  im- 
pediment, and  could  have  no  other  influence  upon  the  terms  ; 
and  remoto  impedimentOj  the  case  then  was  as  if  there  had  been 
DO  disaeiain,  and  is  thia : — that  a  term  is  granted  to  commence 
at  a  day  to  come  ;  the  lessee  enters  not  after  the  day,  but  the 
leaaor  continues  in  possession ;  yet  the  lessee  may  grant  or  assign 
his  term;  and  there  needs  not  either  entry  or  claim  to  continue 
it  more  than  in  that  other  case.  Or  where  a  lease  is  made  to 
bq;in  presently,  though  the  lessor  continue  possession ;  yet  the 
grantee  may  grant  it  over  as  in  case  the  lord  disseise  bis  te- 
nant, or  the  grantee  of  a  rent.  The  terre-tenant,  impedimento 
remaiOj  the  disseisee  being  removed  by  the  entry  of  the  terre- 
tenant,  the  seignory  or  rent  is  revived  without  any  claim. 
And  ao  here  both  the  terms  for  eighty-one  years  and  thirty-one 
years  are  revived. 

So  then,  first,  I  conceive  that  by  the  entry  of  the  lessees  be- 
fore the  day,  both  the  eighty-one  years  and  thirty-one  years 
became  to  be  unassignable  ;   but  not  turned  to  a  right,  thou^^h 


(r)  Mentioned  in  Mr.  But1er*s 
lote  to  Co.  Litt.  249  a.  n.  ISS.from 
Lord  Nottingbam*s  MSS.,  as  Legge 
V.  Afchor.  See  also  17  Vin.  401, 
S.  Ct  Lcgge  V.  Sir  Anthony  Ager, 


where  it  is  said  the  Court  '^  denied 
the  case  of  Sir  William  Ellwayes  and 
Tailour  to  be  law.**  See  also  Le^ge 
V.  Archer  in  the  Lansdowne  MSS.  in 
the  British  Museum,  No.  1  OSt .  f<^.  33. 


1660. 


HEilMINO 

Brabason. 
C.  C.  249. 
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Hemming 

V, 

Bbabason. 


the  lessors  were  disseised.  And  next,  that  b^  the  entry  of  Sir 
Edward  Brabason^  one  of  the  lessors,  the  disseisin  was  purged; 
and  consequently  the  interests  of  the  lessees,  who  were  the  dis- 
seisors, are  reduced  to  what  they  should  have  been  if  there  had 
been  no  disseisin ;  that  is,  to  be  interests  assignable  before 
entry ;  but  not  to  be  interests  in  possession  till  entry,  to  bring 
an  action  of  trespass.  And  that  the  case  is  no  more  than  if  a 
lease  be  made  to  commence  at  a  day  to  come,  the  lessors  con- 
tinue in  possession,  and  receive  the  profits  for  three  or  four 
years;  yet  the  lessees  may  assign  from  the  ground,  though 
they  cannot  bring  an  action,  of  trespass  before  entry^ 

And  so  the  assignment  to  Elizabeth  Riplingham  here,  off 
from  the  ground,  before  entry,  is  good ;  and  she  may  also  lease 
before  entry  to  the  plaintiff;  and  the  action  upon  the  eject- 
ment is  by  him  well  brought ;  and  as  to  this  conclusion  all  my 
brethren  agree  with  mie,  whatsoever  variance  may  be  in  opi- 
nion touching  some  of  the  reasons  thereof  by  me  given,  (s) 


(«)  '*  1  believe  it  is  uoderstood 
that  though,  whea  the  judges  are 
unanimous,  the  Chief  Justice  deli- 
vers the  opinion  of  the  Court,  yet 
the  other  Justices  are  not  presumed 


to  adopt  and  concur  with  every 
doctrine  that  falls  from  him,  in  the 
course  of  that  opinion," — Douglas 
on  Elections,  Introd.  p<  39*  £d.  1776. 


PAYNE  V.  BARKER,  (a) 

Adjudged  4°  Junii,  W  Caroli,  Int.  HiU.  1659.    Rot.  773. 

[Where  the  custom  of  a  manor,  found  in  a  special  verdict,  is, 
'^  that  all  customary  lands  have  at  all  times  descended,  and  ought 
to  descend  to  the  youngest  son,  youngest  brother,  or  youngest  ne* 
phew,  as  the  case  may  be ;"  and  a  purchaser  in  fee  simple  of  a  te- 
nement held  of  this  manor  died  after  the  surrender  by  the  vendor, 
but  before  admittance,  leaving  a  youngest  brother,  and  issue  of  an 
eldest  brother,  the  youngest  son  of  that  youngest  brother  shall 
not  inherit  the  land.  A  court  roll  being  found  by  the  jury,  in  luec 
verbOj  in  a  special  verdict,  a  recital  in  that  court  roll  is  not  part 
of  the  finding  of  the  jury.] 


(a)  *'  Judgment  was  given  for  the 
defendant'*  Hargr.  MSS.  No.  55.  fol. 
129.  S.  C.  cited  2Keb.  158.  *'  Pain 
t;.  Herbert  in  C,  B.,  a  special  custom 
found,  copyhold  to  descend  to  the 
youngest  son,  brother,  or  nephew; 
and  the  question  there  was,  whether 
the  heir  of  a  surrenderee  who  died 
before  admittance  were  within  the 


custom ;  and  adjudged  he  was  not; 
for  strictly  a  surrenderee  before  ad- 
mittance hath  but  a  right,  and  so 
not  within  the  words  that  all  copy- 
hold lands  should  descend.*'  And 
in  5  Burr.  2784.  and  see  note  (p), 
p.  32.,  for  Lord  Raymond's  note  of 
this  case,  whose  reference  to  the  roll 
is  incorrect 
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BftlDOMAN,  C.  J.  1662. 

An  action  of  trespass  and  ejectment  is  brought  by  Samuel   ^«^^V^^^ 
Payne,  upon  a  lease  of  Robert  Richer,  against  John  Barker      *^ayne 
of  a  messuage,  ten  acres  of  land,  and  one  acre  of  meadow,     Barker. 
with  the   appurtenances,    in  Langham.     Upon    not   guilty  Harg.  MSS. 
pleaded,  the  jary  find,  S.nA 

That  the  lands  In  the  declaration  are,  and  time  out  of  fol.  140. 
mind  were  customary  lands  held  of  the  manor  of 
Langham  ;  and  are,  and  for  the  time  aforesaid  were 
demised  and  demiseable  by  copy  of  Court  Roll  of 
the  said  manor;  and  that,  21st  July,  1645,  Thomas  "^'.^^ 
Went  was  seized  thereof,  in  his  demesne  as  of  fee,  at  tomary  lands 
the  will  of  the  lord  of  the  manor  aforesaid ;  and  the  of  the  manor 
said  Slst  July,  he  and  his  wife  came  before  John  able  by^o^ 
Dannett,  then  steward  of  the  manor;  and  according  of  court  roll  i 
to  the  custom  of  the  manor  for  all  the  time  aforesaid  ^  "he^Jji 
used,  did  surrender  into  the  hands  of  the  lord  by  the  hu  wifesur- 
hands  of  the  steward  there  the  tenements  aforesaid,  Jf^^^Jfj  ^? 
to  the  use  of  Nathaniel  Richer,  his  heirs  and  assigns,  the  steward, 

as  by  the  copy  of  the  court  roll  appeareth.  the  same  to 

n%  .  .J  .  -J       •    1.  •  r  •  the  use  of  N. 

JTenor  cujus  qmdem  copies  sequttur  tn  his  verbis  sequen-  ^  y^  y^^i^^ 

tibus,  viz.  and  assigns  t 

Ad  cur :  vis :  franc,  plegii  cum  cur :  Baronis  ibid :  tent.  Jhe  lim£'and 
die  Jov:  &*  Ap :  24*"  Car.  coram  J  oh  :  Dannett  senes"  a  purchaser. 
challo  ibid:  sic  irrotulatur :  viz.  Ad  hanc  cur:  comper^ 
ium  est  per  homagium^  et  certificat :  est  per  J  oh :  Dan-* 
nett  seneschallum  manerii  prced :,  quod  post  ult :  ge- 
neral:  cur:  et  ante  hanc  cur:  scil:  SI  Jul:  1645^ 
Thomas  Went  and  his  wife  came  before  the  said 
steward,  and  surrendered  the  premises  into  the  hands 
of  the  lord  by  the  hands  of  the  steward,  to  the  use  of 
Nathaniel  Richer,  his  heirs  and  assigns  in  fee.  Et 
uUerius  cqmpertum  est  per  homagiumy  (note,  this  is 
not  the  finding  of  the  jury,  but  part  of  the  inrolmcnt,) 
That  the  said  Nathaniel  Richer  died  before  this  court, 
and  before  his  admission  to  the  premises ;  and  now 
at  this  court  came  Mary,  Elizabeth,  and  Rose  Richer 
in  person,  and  Anne  Walter,  and  Susan  Richer,  by 
John  Barker,  their  deputy,  and,  as  cousins  and  heirs 
of  Nathaniel  Richer,  viz,  daughters  and  heirs  of 
Robert  Richer,  elder  brother  of  the  said  Nathaniel, 
did  pray  to  be  admitted  to  the  premises ;  to  whom  the 
lord,  by  his  steward  aforesaid,  concessit  inde  prcemissOj 
habendum  to  them  and  their  heirs  in  coparcenary,  to 
hold  of  the  lord  by  the  rod,  ad  voluntat :  domini  se- 

c  2 
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166%  cundum  consuetudinem  manerii  prasd:  per  reddil:  et 

servH :  inde  debit :,  et  dejure  consuet :  et  dand :  domino 
define^  et  sunt  admissas  inde  tenentes  domini.  Exir : 
per  J  oh :  Dannett  seneschallum  ibid. 
And  the  jury,  in  this  speciaf  verdict,  accordingly  found  the 
lOih 'o?clc.  death  of  Nathaniel  Richer  10  Dec.  22*  Car.,  before  his  ad-^ 
8S  Car.  before  mittance  without  issue  ;  and  that  Robert  Richer  was  bis  eldest 
UnceT^P.  brother,  and  had  issue  the  said  women  his  heirs;  and  that 
leaving  five  John  Richer  ^as  his  younger  brother,  and  had  issue  John, 
nieceb,daugh-  Nathaniel,  and  Robert  his  younger  son ;  and  that  John  Richer^ 
elder  brother,  the  brother  of  Nathaniel,  the  surrenderee,  90*  Martii,  S4*  Car. 

and  leafing     died«  and  bis  three  sons  survived  bim* 

J.  R.  a  ' 

younger  brother,  J.  R.  died  SOth  March,  24*  Car.  leaving  issue  three  sons. 

A  custom  of       They  find,  that  within  the  said  manor  there  is  a  castom 

M^  ™hat^a11  *^°™P  *^*  ^^^^  ^^^  customary  lands  descenderunt^  ei  iescendere  <fe- 
lands  should  bentJiRo  natu  minimojfratri  natu  minimoy  out  nepati  natu  minima 
*'^[S^i»n^  prow/  casus  accidit  /  and  that,  at  the  Court  6*  Ap,  24*  Can, 
iro^e^  or  *  the  said  Robert,  the  youngest  son  of  John,  was  admitted  te- 
nephew,  as  ,|ai||  ^f  the  premises  in  fee,  according  to  the  custom  of  the 
^^casemig  j^j^j^qj.^  proui  by  the  copy  given  in  evidence  by  the  Jury, 
The  youngest  plenius  liquet ;  the  tenor  whereof  is  found  in  hcec  verba;  and 
son  of  J.  R.  that  the  said  Robert,  4*  Oct.  1659,  did  enter  into  the  premises, 
imd  Uie"^  ^  '  A"^  ^^^  thereof  seised  prout  lex  postulate  and  being  so  seised 
daughters  of  made  the  lease  pro  ut  in  the  declaration ;  and  that  the  defend- 
2cr  cwSr  8"^  ^y  ^^^  command  of  the  said  Susan,  Elizabeth,  and  Rose, 
the  land  as  did  enter  and  eject  him.  And  if  the  Court  upon  the  whole 
heirsmt  com-  |Qgtter  shall  think  the  defendant  guiltj,  then  they  find  that  he 

is  guilty,  &c. ;  and  if  the  Court  shall  think  that  he  is  not 

guilty,  then  they  find  that  he  is  not  guilty. 


Robert 


Five  daughters 
claimants  as 
heirs  at  law  by 
descent  at  com* 
mon  law. 


Nathaniel  R- 


John 


,  died  84  Car.  L 


died  S.  P.  10  Dec  2%  Car.  I. 
the  surrenderee,  in  fee  sim- 
ple, who  died  without  ad- 
mittance.   

I. 


John 


Nathaniel 


Robert, 
claimant     as 
youngest  nephew 
and  so  heir    by 
the  custom. 


Myself  and  two  of  my  brethren,  that  is.  Justice  Hyde  and 
Justice  Brown,  do  agree,  that  as  this  case  is,  judgment  ought 
to  be  given  for  the  defendant :  but  there  is  some  difierence 
amongst  us  touching  our  reasons.  My  brother  Tyrrell  is  of 
another  opinion,     f.  ^hall  briefly  give  the  reasons  of  those 
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things  wberein  we  all  concur  ;  and  if  I  have  occasion  to  speak 
TQj  single  opinion  on  anj  thing,  I  shall  accordingly  deliver  it 
as  my  single  opinion,  and  not  authoritative. 

As  to  the  matter  in  law  upon  this  verdict,  the  case  in  eflTect 
is  this : — ^A  copyholder  of  lands,  which  by  the  custom  of  tlie 
manor  go  to  the  youngest,  as  well  in  the  collateral  as  in  the 
direct  line,  surrenders  into  the  hands  of  the  steward  of  the 
manor,  to  the  use  of  Nathaniel  Richer,  who  before  present- 
ment of  this  surrender  dies ;  and  the  question  is,  whether  all 
the  daughters  of  bis  eldest  brother,  or  the  youngest  son  of  his 
youngest  brother,  that  is,  whether  the  person  who  is  heir  at 
common  law,  or  the  person,  who  would  have  been  heir  by  the 
custom  in  case  Nathaniel  the  surrenderee  had  been  admitted, 
shall  inherit. 

Before  we  can  come  to  a  resolution  on  this  case,  there  are 
two  main  things  considerable :  iBrst,  the  condition  of  the  copy- 
hold estate  after  a  surrender,  and  before  admittance :  secondly, 
the  nature  of  this  custom,  which  is  here  found,  concerning  the 
descent  of  the  copyhold  to  the  youngest  son,  brother,  or  ne- 
phew, bow  far  it  hath  influence  upon  this  copyhold,  to  which 
the  surrenderee  was  not  admitted.  Both  these  inquiries  are 
necessary  in  this  case. 

First,  we  will  consider  a  copyhold  estate ;  how  far  it  stands 
after  a  surrender,  and  before  admittance:  and  that  hath  a 
threefold  respect,  as  to  the  lord,  as  to  the  surrenderor,  and  as 
4o  the  surrenderee. 

First,  1  taice  it  for  law,  that  after  a  surrender  till  a  present- 
ment, nothing  vests  in  the  surrenderee;  the  surrenderor  is 
still  tenant  to  the  lord,  and  shall  bring  an  action  of  trespass 
not  only  against  a  stranger,  but  even  against  the  surrenderee, 
if  he  enter ;  and  if  the  surrenderor  die,  his  heir  is  in  by  de- 
scent, and  before  admittance  shall  bring  an  action  of  trespass ; 
for  that  is  the  difference  between  an  heir  of  a  copyholder  who 
was  once  a  copyholder,  he  hath  an  estate  by  descent  before 
admittance ;  but  a  purchaser,  or  his  heir,  who  never  was  actual 
tenant  till  admittance,  hath  no  estate.  In  the  argument  of 
Burgoyne  and  Spurling^s  case,  (which  is  now  in  print,  in  8 
Car.  B.R.  1  Cro.  273.  283.)  Richardson,  Chief  Justice,  put 
a  case,  which  he  said  was  Tolmach  and  Holt'^  case.     A  copy- 


1062. 


After  a  sur- 
render till  a 
presentment 
nothini^  Tests 
in  the  surren- 
deree.   The 
surrenderor  is 
sUII  tenant  to 
the  lord,  and 
shall  bring  an 
action  of  tres 
pass  a^inst 
the  surren« 
deree  if  he 
enter. 

S  Calth.  MS. 
820  H.  {b) 


{b)  This  marginal  note  appears  to 
be  in  Mr.  Hargrave*s  handwriting  ; 
and  the  case  is  mentioned  in  the 
ladez  to  Calthorpe*s  MS.  Reports, 
No.  387.  Harg.  MSS.  This  ihird 
tolnme  was  also  in  Mr.  Umfrevillc's 


possession  with  the  other  two ;  see 
No.  36,  ib,  in  the  second  blank  page. 
But  the  volume  referred  to  here  is 
not  in  the  Museum.  Burgoyne  v. 
Spurling  is  reported  at  considerable 
length  in  No.  Ill,  fol.  160,  of  the 
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Vm 

Babjleb. 


1069.  bolder  surrenders  to  the  lord  himself  to  the  use  of  another ; 
the  lord  thereupon  said,  ^^  Now,  Sir,  your  copyhold  is  in  my 
band ;''  and  the  lord  entered ;  and  the  surrenderor  brought 
an  action  against  the  lord,  and  adjudged  it  would  lie.  Agree- 
able with  that  was  Berry  and  Green,  in  36  and  37  Eliz.  B.  R. 
3  Cr.  349.  The  lord,  without  cause,  refuseth  to  admit  the 
surrenderee ;  neither  the  surrenderee,  nor  the  lord,  but  the 
surrenderor,  shall  bring  this  and  other  possessory  actions,  (c) 

The  principal  case  of  Burgoyne  and  Spurling  was,  a  copy- 
holder, SOth  April,  surrendered,  according  to  the  custom,  to 
two  customary  tejiants  upon  condition  for  payment  of  money, 
1**  Julii ;  and  in  May  following  he  surrendered  to  the  use  of 
another,  then  pays  the  money  according  to  the  condition  in  the 
first  surrender ;  then  surrenders  to  the  steward  to  the  use  of 
the  third  and  his  heirs ;  and  the  two  last  surrenders  are  pre- 
sented: and  adjudged  the  second  surrender  was  good;  which 
it  could  not  be  if  the  estate  was  out  of  the  surrenderor,  and 
if  the  first  surrenderee  (whose  money  was  not  then  paid)  had 
any  right.  And  there  it  was  agreed  that  nothing  passed  by  the 
surrender  until  it  was  presented  in  Court,  and  admittance 
thereupon,  but  the  interest  and  right  of  the  copyhold ;  and  the 
possession  remained  with  the  surrenderor,  so  as  be  may  trans* 
fer  it  to  any  other ;  and  it  shall  be  good  if  the  first  surrender 
doth  not  taJ^e  effect. 

So,  Tr.  14  Jac.  B.  R.^  2  Cr.  403,  Frazell  v.  Welsh,  a 
copyholder  surrendered  to  two  customary  tenants ;  the  surren- 
deree enters  and  pays  the  rent  to  the  lord ;  the  surrenderor 
dies  before  a  Court,  so  that  no  presentment  could  be  made ; 
the  heir  of  the  surrenderor  entered  upon  the  surrenderee,  and 
made  a  lease,  and  recovered  against  him* 
Ifaiorrender       Secondly,  I  conceive,  though  the  surrender  be  presented, 

of  a  copyhold  yet  the  surrenderee,  till  admittance,  hath  no  more  right  than 
D6  pf  esented, 

yet  the  surrenderee  hath  no  more  right  till  admittance  than  he  had  before  the 

presentment.    He  hath  but  an  inchoation  of  a  right  (d) 


same  collection.  S.  C.  ib.  No.  43, 
fol.  S54.  S.  C.  ib.  No.  40,  fol.  5i7, 
by  the  name  of  Burlinge  v.  Spur- 
linge,  called  Sir  Orlando  Bridgman*s 
own  note.    See  Appendix  A. 

(c)  In  Hughes*s  Queries,  pub- 
lished 1675,  b  the  following  case: — 
**  13.  A  copyholder  in  the  presence  of 
the  lord  doth  surrender  his  copyhold 
onto  the  use  of  J.  S.  and  his  heirs. 
The  lord  refuseth  to  admit  the  cestui 
que  use  §  J.  S.  surrenders  to  the  use 
of  J.  I>.  and  his  heirs,  aad  the  lord 


doth  admit  J.  D.  In  whom  is  the 
copyhold?"  Hughes  thinks  in  the 
first  copyholder :  but  adds,  **  duaere 
if  not  in  J.  D.  ?  For  that  it  was  said, 
that  it  had  been  adjudged  that  a 
copyholder  may  maintain  trespass 
against  his  lord  for  his  copyhold 
coming  to  him  by  purchase  before 
his  admittance."  Roswell  «.  Welsh, 
3  Bulstrode  «14.  is  referred  to  by 
Hughes. 

{d)  '<  Till  admittance  the  title  (of 
the  surrenderee)  is  in  progress  in- 


4 

in  the  Common  Pleas  and  in  other  Courts.  23 

he  had  before;  but  a  kind  of  incboation  of  a  rigbt,  like  to  a        166^ 
precedent  condition,  or  contingency,  viz,  if  he  or  his  heirs  be    ^*^^V^^^ 
admitted ;  for  the  surrenderee,  and  if  he  die,  his  heir,  till       Payne 
admittance,  is  still  tenant  to  the  lord.    Nay  (as  the  common      Barker. 
practice  is)  the  lord  cannot  enforce  the  surrenderee  to  be  ad-  The  lord  can- 
mitted,  and  become  tenant;  (unless  there  be  a  special  custom,  2J|t enforce 
as  there  was  in  Baspole  and  Long^s  case,  3  Cr.  879,  that  the  deree  to  be 
surrenderee  shall  come  at  the  next  Court  before  three  procla-  admitted,  aad 
mationa  made,  or  forfeit  (e)  it)  for  that  the  lord  hath  a  tenant,  |„mt. 
the  surrenderor,  or  if  he  die,  his  heirs;  and  there  is  one  to 
perform  the  services ;  and  therefore  there  is  no  prejudice  to 
the  lord.    If  there  be  lord  and  tenant,  and  the  tenant  make  a 
feoffment,  the  feoffee  cannot  enforce  the  lord  to  avow  upon  c.  C.  209.  b« 
him.    But  if  the  feoffor  die,  then  he  shall,  of  fine  force,  (f)  ^^^'  ^J^- 
avow  upon  the  feoffee,  because  the  heir  of  the  feoffor  is  not  his  ease^ 
tenant :  but  when  the  surrenderor  dies,  the  case  is  otherwise, 
for  the  heir  of  the  surrenderor  is  tenant ;  and  therefore  after  a 
surrender  the  lord  cannot  enforce  the  surrenderee  to  come  into 
Court,  and  take  it  by  copy,  because  he  hath  a  tenant  notwith* 
standing  the  surrender ;  and  this  is  grounded  upon  good  reason, 
for  perhaps  the  surrenderee,  or  his  heirs,  will  refuse,  or  not 
accept  those  bondage  lands  upon  a  bondage  tenure,  and  oblige 
himself  by  fealty  to  the  lord ;  and  then  it  is  no  reason  that  the 
lord  should  have  them,  but  that  they  should  remain  to  the 
surrenderor.    And  if  the  surrenderee  should  enter  after  pre-  if  thcsurrcn- 
sentment  before  an  admittance,  and  make  a  lease  without  derec  should 
licence,  or  commit  any  other  act,  which  could  be  a  forfeiture  prcsrait-  ' 
in  the  copyholder  ;  yet  the  lord  can  take  no  advantage  of  it,  meat,  before 
more  than  of  the  act  of  a  mere  stranger ;  for  that  he  was  not,  ^d  raSkea 
revera,  copyhold  tenant,  and  the  land  shall  not  be  subject  to  lease  without 
the  forfeiture  both  of  the  surrenderor  and  the  surrenderee.  "^®°<^?»  ^^ 
But  if  a  copyholder  in  fee  die  seised,  his  heir  is  in  by  descent,  other  act, 
and  is  tenant  before  admittance ;  and  therefore  the  lord  may  ^*  r*-7^?'* 
force  him  to  take  up  by  copy,  and  pay  a  reasonable  fine  for  in  the  copy- 
bis  admittance,  and  may  call  him  by  proclamations  (when  holder,  vet 
the  custom  is  not  more  narrow)  at  three  several  Courts;  takenoadU* 
and  if  he  come  not,  may  seise  the  copyhold  as  forfeited;  vantage  of  it 
and  I  take  it,  the  custom  pleaded  accordingly  in  Sir  Richard  ^i  of^'^Se 
Lechford's  case,  8  C.  99,  is  but  the  general  custom  as  to  stranger. 
copyholders. 


chbate  and  incomplete.*'  Vice  Chan-  *'  insert.'' 

cdlor  in  Wainwright  v.  Elwell,  1  (/)•*  That  is,  of  necessity/' note 

Madd.  633.  lo  C.  C.  269.  a.  by  Butler, 
(e)  This  word  in  the  manuscript  is 
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166^  Thirdly,  I  conceive  that,  though  neither  the  sarrender,  nor 

r^^^^^^   presentment  properly  creates  a  right  nor  interest,  yet  the  sur- 

Fayne       render  binds  the  land,  and  estate,  and  interest ;  so  that  (g-),  if 

Barker.     ^^  ^^  presented  at  the  next  court,  all  mesne  acts  made  or  done 

Thesurrender  afterwards,  will  be  void  by  relation  afller  admittance,  as  against 

binds tfeland  ^'*®  surrenderee,  or  bis  heirs  ;  and  so  is  the  resolution  in  Bur- 

and  estate  and  goyne*s  case,  before  cited. 

thaT^f  "'it^bc  r^nd  many  cases  may  be  put  upon  this  ground.  I  shall  put 
presented  at     only  that  of  Porter  and  Porter,  cited  C.  C.  fol.  59. ;  and  it  is 

Sf  m«  ^^acte  ^  ^^'  '^^'  ^^^^^'  ^  ^^^'  ®'  ^*  "^^^  J^*"^  copyholders  in  fee, 
vill  be  void  one  of  them  surrenders  to  two  customary  tenants,  and  dies 
by  relation,  before  it  be  presented  ;  though  the  survivor  comes  paramount, 
tance  as  '  ^"^  should  avoid  a  rent-charge  in  such  case,  yet  that  is  an  in- 
against  the  terest  (by  relation)  which  binds  the  land,  and  anticipates  the 
orhUhcfi^'     survivorship ;  and,  therefore,  is  not  to  be  compared  to  the  case 

of  attornment,  nor,  indeed,  in  omnibus^  to  any  cases  upon  con- 
veyances at  common  law.] 

And  this,  though  it  cannot  be  termed  a  right  in  the  more 

strict  notion  of  the  word ;  for  he  hath  neither  jus  ad  rtm^  nor 

jus  in  re,  till  admittance,  as  it  is  said,  S  Cro.  368  ;  it  is  not  a 

P.  IS.  Jac.      jus^  as  it  is  decided  in  Nichols's  case,  Com.  487,  [Jwf  ifitfandi^ 

Ford  and        j^^  recuperandij  jus  habendi^  jus  reiinendif  jus  possidendij  jus 

Hoskins.        fruendi ;']  which,  it  is  said  by  mj  Lord  Hobart,  in  my  Lord 

Sheffield's  case,  S35,  336.  is  not  an  exact  enumeration  of  rights. 

There  are  jura  alienandi^  extinguendij  renunciandij  &c. ;  yet  it 

is  a  right,  talis  qualisj  as  my  brother  Glynn  called,  such  a  kind 

of  right  as  hath  a  descendible  quality  with  it.    That  is  agreed 

in  our  principal  case  on  both  sides;  for  both  they  who  claim  as 

heirs  at  common  law,  and  they  who  claim  in  borough  English, 

claim  as  heirs :  and  they  cannot  claim  as  heirs,  unless  something 

He  tbatisheir  {q  truth  flowed  from  the  ancestor  ;  and  he  that  in  truth  is  heir 

holdcr?may,    ^^Yj  '"  *  court  of  equity,  enforce  the  lord  to  keep  a  court,  and 

IB  a  conrt  of  admit  him,  4  Cr.  28,  Westwick*s  case ;  though  not  by  action 

f^rcc^thc'lord  ^^  ^^^  ^^^»  ^  ^®-  ^^-  ^"^  ®^  '  "^^  ^^'^  *^  J^  compellendi, 
to  keep  a         a  right  of  compelling  the  lord  to  admit  him  :  cestui  que  use  at 

ad"*"!*^^       common  law,  and  cestui  que  trust  at  this  day  hath  such  a  right 

to  enforce  the  feofiee  to  execute  an  estate  according  to  his 
trust. 

Surrenderee         To  apply  all  this  to  our  principal  case  :  when  Went  surren- 

Of  copyholds,  rr  j  r  r 


(g)  Sir  Orlando  Bridgman,  in  this  Watkins  on  Copyholds,  128.  2d  ed. 

passage,    and    in  p.  25.  seems   to  and  Scriven,  288.  2d  ed.,  where  the 

consider  presentment  essential,  al-  conflic^Dg  opinions  on  this  subject 

though  the  surrender  b  made  by  are  discussed, 
the  handf  of  the  steward.    See  1 


trt  the  Common  Pleas,  and  in  other  Courts.  25 

dered  to  the  use  of  Nathaniel  Richer,  and  Nathaniel  Richer        1662. 
died  before  admittance;  at  the  time  of  his  death  he  had,  in  a 
strict  sense,  no  right  to  the  possession^  and  no  right  to  the  te- 
nement.   But  yet  there  descended  from  him  quoddam  juSy  or     Barjleb. 
sciniilla  Jurisj  as  you  may  call  it ;  a  right  in  the  larger  and  ^|,^  ^-^  |^ 
more  general  sense  upon  a  contingency:  that  is,  if  it  be  after-  foreadmit-^ 
wards  presented  (which  the  steward  by  his  duty,  or  customary  l*|l^vj     •  *** 

■  ti  1  1  iv»t  SiriCl  80D8Cf 

tenants,  who  took  the  surrender,  ought  to  do)  a  right  to  com-  norif^httothe 

pel  the  lord  by  a  suit  in  chancery,  to  admit  him ;  which  right  l^'i^rifu^j 

descends  to  his  heir.  scintilla  juris. 

And  whether  the  custom  found  in  one  case  extends  to,  or  ^  "S^^>  '^^  ^ 

hath  any  influence  upon  this  right  in  the  more  general  sense,  is  upfn  ^  ^^ 

the  second  thing  to  be  considered ;  and,  indeed,  is  the  principal  tioeencj,  i,  e. 

jnatteroftheease.  llZSTbe 

The  question  is  but  this  : —  insde,hehada 

Whether  or  no  a  custom  for  copyhold  land  to  descend  to  the  ^^ui^i^*" 
youngest  son,  brother,  or  nephew,  shall  extend  to  the  youngest  br  a  sait  in 
son,  brother,  or  nephew  of  the  surrenderee,  who  died  before  ^^*°.??7  ^ 

-    .  ^  •    .         t  ,       .  «  admit  him  J 

adnutlanoe ;    so  that  such  youngest  son,  brother,  or  nephew,  which  right 

shall  have  the  copyhold  land,  though  the  surrenderee  never  f?^^^  ^ 
had  It  *"***~- 

This  question  I  must  answer  with  a  distinction.    I  do  con-  A  custom  as 
cdye,  for  my  own  single  opinion,  that  the  custom  may  be  so  ^  ^  h^jd!^  ^^ 
laid,  that  the  youngest  son  or  brother  of  the  purchaser,  though  may  be  so  hud 
Bot  admitted,  may  inherit.    As  for  the  purpose,  if  the  custom  ^^^  the 
were  laid  here  (as  I  think  the  evidence  will  bear  it)  that  all  or  bro^r^' 
the  customary  land  within  the  manor  is  of  the  nature  of  bo-  the  purchaser, 
rough  English,  or  gavel-kind,  and  shall  descend  to  the  young-  admifted  mav 
est,  or  all  the  sons,  I  conceive  in  such  case  the  heir  in  borough  inherit 
English,  or  gavel-kind,  shall  inherit ;  for  it  is  not  only  a  ^^^^^ 
custom  fixed  in  the  land,  but  such  a  custom  which  the  law  all  the  cii«- 

takes ,  notice   of.     The  law  takes   notice   of  the  custom  of  ^"?^  ^*»* 
-To  i>ti»  I.  .  ^  Within  a  ma- 

horoogh  English  and  gavel-kind,  what  they  are,  ana  the  inci"  nor»  is  of  bo- 
ienis  (A)  thereunto,  and  the  consequences  upon  such  a  custom.  '?.^^  ^'^ 
And  though  it  be  true  borough  English  custom,  pritnd  facie^  Undi^uST^ 
gives  only  to  the  youngest  son,  yet  upon  that  foundation  of  al-  ^l^H  descend 
legtng  it  to  be  borough  English  land,  such  an  addition,  or  ^^  or  au"t^ 
enlai^ement  of  it,  Xo  go  to  the  youngest  brother  or  nephew,  sons,  the  heir 
may  be  made  ;  it  being  agreeable  to  the  nature  of  a  borough  fn^il^l^"  or 

English  custom.  gavel-kind» 

should  inherit,  although  the  ancestor  had  not  been  admitted. 

But  if  you  set  forth  a  particular  custom,  whereof  the  law  takes  If  a  particu^ 
DO  further  notice  than  as  you  allege  it,  there  the  custom  shall  s^[  forth°^  '^ 
be  taken  strictly,  as  you  allege  it,  and  shall  extend  no  further,     whereof  the 

_  law  takes  no 

..    .  .     ^  further  notice 

(h)  A  blank  m  the  manuscript. 
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1662.  I"!  shall  not  need  to  instance  in  cases  to  prove  that  rule, 

^^^^^^^^      Baspole  and  Long's  case,  P.  44  EHz.  B.  R.  3  Cro.  879.    A 

Payne       custom  upon  a  surrender  to  one  and  his  heirs,  that  he  shall 

Barker.     ^^^^  ^^  "P  ^^  ^^^  ^^^^  court,  or  forfeit,  extends  not  to  a  sur- 

ihanasitii     render  to  one  for  life,  and  after  to  the  use  of  another  and  his 

ttUeged^  there   heirs.    So  a  custom  of  descent  to  the  youngest  son  shall  not 

shall  be  taken  ^J^^en^  *o  ^^^  youngest  brother ;  resolved  in  Burgoyne*s  case.J 

strictly  as  And  that  is  our  principal  case  here,  and  herein  my  two 

and^ll  ex-    '^r®^^'^"  ^^^  myself  agreed  ;  for  here  the  custom  of  borough 

teod  DO  fur-     English  is  not  found :  but  they  find  a  custom  within  the  manor, 

taer  (0.  ^i,^^  ^\\  customary  lands  have  descended,  and  ought  to  descekid 

to  the  youngest  son,  &c.  This  custom,  in  the  letter  of  it, 
clearly  reacheth  not  the  youngest  son  of  the  youngest  brother 
of  the  surrenderee  ;  for  it  extends  only  where  customary  lands 
descended  :  but  here  the  land  did  not  descend  ;  at  the  most  it 
is  but  a  right  that  descends,  and  that  not  a  right  to  the  posses- 
sion, nor  a  right  in  the  proper  sense,  but  a  right  at  large,  and 
upon  a  contingency,  and  talis  qualisy  and  no  more. 
The  custom  is      Secondly,  this  custom  only  extends  to  a  descent;  and,  there- 

no?^v^i^''   ^'^^^^  ^^^^  "^^  extend  to  other  cases  :  ours  is  only  an  initiate 
rwu.  title  to  a  purchase^  when  there  was  no  descent. 

And,  thirdly,  the  custom,  as  it  is  found,  must  be  understood 
of  a  descent  from  a  copyholder  in  factOj  whereas  ours  is  of  a 
copyholder  injieri  et  in  poientia  only,  there  being  actually 
another  copyholder  when  Nathaniel  died.  Suppose  after  the 
death  of  Nathaniel  the  surrenderee.  Went,  the  s^i'renderor, 
had  died,  Went's  younger  son  would  have  had  it  by  this  custom. 
Both  Went's  younger  son,  and  Nathaniel  Richer^s  younger  son, 
could  not  claim  it  by  the  same  custom,  as  it  is  found  in  the 
verdict.  So  that  the  custom  here  alleged  begins  not  time 
enough  in  our  case.  The  rise  of  the  custom  to  make  this  in- 
heritance to  come  to  the  youngest  is  precedent,  and  must  ori- 
ginally begin  from  the  surrender  to  the  use  of  Nathaniel  and 
his  heirs :  but  here  the  custom  is  laid  to  begin  at  the  descents 
m.  that  the  custom  is,  that  copyhold  lands  descenderunt 
Jilio  natu  minimo^  Sec.  and  so  begins  at  the  descent,  which 
cannot  be  but  where  the  ancestor  was  a  copyholder :  but  Natha- 
niel here  was  no  copyholder  ;  and  nothing  was  in  him,  where- 
upon this  particular  custom,  as  it  is  in  the  verdict,  could  attach. 
That  was  the  reason  of  Justice  Jones  and  Justice  Crobe,  in 
Reeve  and  Maltster's  case,  that  the  custom  was,  that  the  lands 
should  descend  to  the  youngest  son  tempore  mortis^  and  not  to 

the  youngest  son  generally.    The  case  was  in  11  Car.  B.  H. 

— 

(t)  2  Atk.  190.    Dean  and   Chap^     ' being  rclajLcd  in  eiiuity. 
ier  of  £ly  v.  Warren,  as  to  this  rul0 


in  the  Common  Pleas,  and  m  other  Courts.  S7 

tod  k  in  Jastiee  Cr.  1  Rep.  411.    I  was  present  at  the  ar-        10^^ 
foment,  and  took  the  report  of  it  much  more  largely  than  it     ^^"^'"^^^ 
ii  in  the  print.    The  case  was,  George  Reeve,  a  copyholder  in       P-^^^^ 
fee,  where  the  land  was  descendible  to  the  youngest  8on,8urren«     BAftK^a. 
^ered  to  the  nse  of  himself  and  his  wife,  and  his  heirs ;  and  they  ^s.  Report 
were  admitted  accordingly,  and  he  dies,  having  three  sons,         (^')- 
WHliam,  George,  and  Charles.     The  reversion,  after  the 
wife's  death,  descended  to  Charles,  who  died  without  issue, 
liviog;  iiis  mother ;  and,  after,  the  mother  dies ;  and  the  ques- 
tion WB8,  whether  William,  the  eldest  son,  as  heir  to  his  bro- 
ther Charles,  for  the  custom  went  not  to  the  collateral  line,  or 
Geoi^ge^  the  second  son,  as  heir  to  his  fether,  should  have  it. 
Jostice  Jones  and  Justice  Croke  held,  that  William  the  eldest 
son  should  have  it ;  for  the  inheritance  by  the  fiither's  dea(h 
ized  m  Charles  by  the  custom ;  and  the  custom  hath  its  opera- 
tMMi  m  Um  who  was  the  youngest  son,  tempore  mortis  of  the 
aseeator  ;  and  George  was  not  the  youngest  son  when  the  fa- 
ther died.      But  Justice    Barkley,    and    Bramston,    Chief 
Jastiee,  held,  that  it  being  but  a  reversion  expectant  upon  an 
estate  fer  life,  which  descended  to  Charles,  and  he  dying  during 
hb  mother's  life,  George  shall  make  a  title  ft^om  his  father, 
lAo  had  the  last  freehold,  without  mentioning  his  brother.    I 
will  not  take  upon  me  to  determine  the  law  in  that  case,  which 
was-  eontroverted  between  so  learned  judges  :  but  there  the 
costom  was  found  j[as  my  report  is)  that  if -any  person  died 
seised  injkodo  rimfUci^  tunc  postmortem  hujusmodi  tenentis,  the 
hmd  should  descend^o  Jrimon  /  and  thereupon  they  laid  the 
weight  apon  tempore  mortis^  et  post  mortem  /  and  held,  that  the 
nkat  m  ventre^  bom  post  mortem^  should  not  inherit ;  and  the 
two  other  judges  held  the  contrary. 

But  if  the  verdict  had  been  found  in  that  case,  or,  as  I  think, 
ia  this  case,  that  all  the  copyhold  land  within  the  manor  was  of 
die  nature  of  borough  English,  and  descendible  to  the  young- 
est in  the  collateral,  as  well  as  in  the  right  line,  then,  I  con- 
ceive, though  Nathaniel  died  before  admittance,  yet  it  should 
go  to  the  youngest,  according  to  the  notion  of  borough 
KngHA  ;  for  this  way  of  descent  is  a  quality  inherent  in  the 


(It)  Hus  caae  is  notiD  the  volume  From  the  copiousness  of  the  last 

of  Sir  Orlando  BridgmaD*s  Notes,  mentioned   manuscript  it  may  be 

taken  between  the  years  three  and  presumed  to  be  the  report  taken  by 

thirteen  of  Charles  the  First,  No.  40.  the  Chief  Justice  when  at  the  bar, 

of  the  Harg.  MSS.    It  is  reported  in  although  preserved  by  the  name  of 

the  Hargrave  Collection,  No.  378.  PaynelPs  ManuKripts.  Sec  Appcn- 

folio  7U,  and  in  the  Harleian  Col-  dix  B. 
kdion,  Ho.  4811.  Tr.  II  Car.  B.  R. 
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1069^       land,  and  fixed  in  it ;  and  the  nature  of  that  land  is  koowd  ia 
the  law. 

The  cases  of  freehold  bordugh  English,  and  copyhold  bo* 
rough  EnglisI^  as  to  this  point  vary  not  at  all,  as  it  was  agreed 
in  that  case  of  Reeve  and  Malster.  Then  roy  reason  is  this,— 
something  there  is,  (call  it  what  you  will)  that  the  heir  is  en- 
titled unto,  as  heir  to  this  land  from  Nathaniel  Richer.  It  is 
clear  the  heir  hath  a  right  to  enforce  an  admittance  in  a  court 
of  equity,  and  an  admittance  as  heir ;  and  such  a  right  as 
neither  the  lord  nof  a  stranger  can  intervert.  This  savours  of 
the  land;  and  as  those  waters  which  spring  from  or  ma 
through  a  chalky  or  mineral  ground  participate  of  the  nature 
of  the  soil,  so  doth  this  right  participate  of  the  nature  of  bo« 
rough  English.  The  pleading  of  the  custom  of  gavel-kind,  &a 
you  may  see,  O.  E.  143,  is  ^<  Qucd  quidem  7  acres  terra  SMuii^ 
ei  a  tempore  quo  non  exM  memoriafuerunt  de  tenura  de  gaoet* 
kindy  quodque  omnia  terra  et  tenemental  gusdem  tenures  in  eodem 
comitatu  sunt^  et  secundum  eomuetudinem  in  eodem  comitatu^  0 
tempore  quo  non  extat  memoria  usitat»  per  totum  idem  tempu$^ 
inter  hasredes  fnascuhs  partibilia^  ei  partita  Juerunt  :*'  and  so  j 
conceive  it  may  be  pleaded  for  borough  English,  that  all  laadf 
infra  burgum^ov  maneriumprasdictum^  are  de  tenura  de  borough 
English. 

But  in  O.  E.  627.  the  custom  is  pleaded,  that  when  any  .per* 
aon  seized  in  his  demesne  as  of  fee,  according  to  the  custom  of 
the  manor,  of  any  lands  held  of  the  manor  at  the  will  of  tha 
lord,  according  to  the  custom  of  the  manor,  shall  have  two  or 
three  sons,  and  shall  die  seised  of  such  an  estate,  that  the  tene- 
ments do  descend,  and  time  out  of  mind  by  the  custom  of  the 
manor  have  descended  to  the  youngest  son  of  that  person,  who 
died  seised  in  fee  aforesaid,  this  custom,  thus  pleaded,  I  con- 
ceive would  not  help  in  our  case,  although  it  be  not  pleaded 
as  it  was  cited  by  Justice  Croke,  that  it  descended  to  the  youngest 
soUf  tempore  mortis ;  for  no  such  words  are  in  the  pleading; 
but  the  reason  is,  it  is  alleged  as  a  particular  custom,  and 
begins  with  a  descent,  which  cannot  be  without  admittance, 
that  the  ancestor  was  actual  copyholder ;  and  so  the  ciistorn 
begins  not  high  enough.     But  lay  it  that  the  land  is  of  the  na« 
ture  or  tenure  of  gavel-kind,  or  borough  English,  it  is  otherwise, 
TbecQstoms    C.  C.  110  b.  Lands  within  a  manor  may  by  custom  be  devise- 
^^fjP'J^'kin^.  able,  or  of  the  nature  of  gavel-kind  or  borough  English.  For 
Kndish,  are     ^1^6  customs  of  gavel-kind  and  borough  English  are  taken  no- 
taken  notice    .tice  of  in  our  law;  and  the  custom  being  fixed  in  the  land 
in  our    w.  ^))|^(sQ0ver  concerns  the  descending  of  the  land  shall  have  a 
relibh  of  that  custom.  1  Co.  88;  Corbet's  case :  Feoffment  al 
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msede  B.  £.,  ei  trust  irra  al  puisne.  So  if  a  rent  be  granted  1863. 
to  a  man  and  bis  heirs  out  of  borough  English  lands,  so 
shall  a  right,  if  a  man  be  disseised  of  borough  English  land  ; 
88  E.  4.  24 ;  and  3  Co.  SO,  31.  Wellock  and  Hammond's  case. 
Borough  English  land  devised  al  eigne  fUs  et  srei  heirs  payamt 
MTasonfUs;  this  word  paying  makes  a  limitation,  and  no- 
thing but  a  possibility,  or  contingency  remained ;  yet  it  hath 
descended  to  the  youngest  son. 

It  may  be  objected,  these  cases  are  where  the  ancestor  was 
oDce  an  actual  copyholder ;  not  where  he  never  was :  and  I 
agree  Chat  distinction  holds  not  in  our  principal  case  as  it  is 
pleaded ;  but  I  urge  them  only  to  shew  the  difference  where 
the  castom  is  pleaded  as  a  particular  custom,  and  where  it  is 
wrapped  up  in  the  general  customs  of  borough  English  and 
gavel-kind.    But  I  say  where  the  heir  claims  as  heir,  though 
but  by  a  quasi  descent,  as  in  the  case  of  gavelkind,  or  borough 
Saglbh  tenure,  the  law  is  the  same  as  when  the  ancestor  was 
seised.  1  Co.  99  a,  Wood^s  case,  cited  in  Shelley's  case,  is  nota- 
ble to  this  purpose.    A.  covenants  with  B.,  that  when  I.  S. 
diall  infeoff  him  of  the  manor  of  Dale,  he  will  stand  seised  of 
the  oMAor  of  Dale  to  the  use  of  B.  and  his  heirs ;  B.  dies,  his 
heir  within  age ;  then  I.  S.  infeoflb  A.,  the  covenantor,  of  the 
■anor  of  Dale :  the  heir  of  B.,  the  covenantee,  shall  have  the 
■anor  of  Dale  quasi  per  descent ;  and  shall  be  in  ward  for  it. 
Aod  yet  neither  right,  title,  use,  nor  action  descended  to  him, 
bat  he  was  in  by  course  of  descent ;  for  it  might  have  by  pes* 
alnlity  vested  in  the  ancestor,  and  he  could  not  have  but  as 
daiming  from  that  ancestor ;  and,  therefore,  I  conceive  that  if 
that   land  in  Wood's  case  had  been  borough  English,  or 
gavel-kind  lands,  it  should  have  descended  accordingly.    And 
the  rule  is  put  in  Shelley's  case,  1  Co.  98,  where  the  heir  takes 
any  thing  which  might  have  vested  in  the  ancestor,  the  heir 
ihall  be  in  the  nature  and  course  of  descent ;  which  rule  would 
have  held  in  our  case,  if  the  custom  had  been  so  largely  set  forth 
as  to  have  extended  to  it  tne  inchoation,  a  commencement  of  it 
ta  the  surrender  J  which  was  in  the  life  of  Nathaniel  Richer,  the 
ancestor  ;  and  the  law  having  once  allowed,  and  taken  in  the 
castom,  as  well  estates  as  descents  shall  be  directed  by  the 
rule  of  the  common  law,  as  necessary  consequences  upon  the 
costom,  as  it  is  said,  4  Co.  31,  in  Brown's  case. 

In  cases  of  private  custom,  whatsoever  is  not  expressly  laid  jn  cases  of 
to  be  the  custom  dispositioni  Juris  relinquitur;  and  is  all  one  private  cus- 
wilh  a  negative  or  exclusive  custom.     For  example,  suppose  ^"'i^nofM- 
the  custom  had  been  laid  by  particular  and  express  words,  that  pressly  laid  to 
the  custom  of  the  manor  is,  that  in  case  only  where  customary  ^aH  ot«  w^th 

a  aegati?e  or  exclusive  custom. 
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It  is  all  one 
by  construc- 
tion of  law, 
as  if  there 
were  exclu- 
sive words  of 


That  is  a  par- 
ticular cus- 
tom whereof 
the  law  takes 
no  notice, 
further  than 
as  it  is,  in  all 
particulars, 
pleaded. 


A  custom  to 
grant  land  by 
copy  shall  ex- 
tend to  grant 
rent  out  of 
thatlmnd  by 
copy* 


lands  do  descend,  the  jouDgest  shall  hare  it ;  this  could  not 
extend  to  the  heir  of  one  who  was  never  admitted ;  for  the 
ancestor  had  not  the  land.  Nor,  secondly,  did  the  land  de* 
scend  ;  so  that  I  think  it  clear,  if  the  custom  had  been  so  ne« 
gatively  or  exclusively  laid,  it  could  not  have  been  extended 
further  than  an  affirmative  private  custom,  extending  no  fur- 
ther than  the  letter.  It  is  all  one  by  construction  of  law,  as 
if  there  were  exclusive  words  of  what  is  not  within  the  words 
or  letter  of  the  custom,  as  it  is  pleaded. 

what  is  not  within  the  letter  of  the  custom. 

The  old  rule  in  law  is  good,  tnulla  transeunt  cum  universiUUe 
qucB  seorsim  non  transeunt — they  will  pass  as  incidents  to  a  ge- 
neral custom.  If  a  man  shall  plead  a  custom  within  a  county, 
to  have  traitor^s  goods,  or  catalla  felonum,  which  are  not  pre- 
scribable, this  is  naught ;  it  is  a  particular  custom,  for  that 
is  particular  (let  it  extend  as  far  as  it  will  as  to  place)  whereof 
the  law  takes  no  notice,  further  than  as  it  is,  in  all  particulars^ 
pleaded,  or  alleged.  But  if  one  shall  entitle  himself  to  a 
icounty  palatine  by  prescription,  as  in  the  case  of  Chester  or 
Durham,  the  others  follow  as  consequences.  So  that,  if  a  man 
say  that  the  lands  in  such  a  manor  or  parish  are  of  the  nature 
of  gavel-kind,  or  borough  English,  the  law  takes  notice  of  it 
as  a  general  custom,  and  that  the  land  shall  always  go  accord- 
ingly ;  and  there  not  only  a  descent,  but  a  quasi  descent,  any 
interest  which  is  claimed  in  the  land  as  by  (Q  an  heir,  I  con- 
ceive, partakes  of  the  nature  of  it ;  and  being  taken  to  be 
gavel-kind  or  borough  English  land,  all  the  incidents  and  cir- 
cumstances belonging  to  land  of  that  nature  accompany  it : 
and,  therefore^  if(fn)  I  create  a  rent  de  novo  of  such  land,  it 
shall  partake  of  the  nature  of  it.  But  if  you  allege  a  parti- 
cular custom,  the  land  shall  descend  JunioriJUio:  the  law  takes 
that  custom  as  you  allege  it,  and  enlarges  it  no  further ;  and 
therefore,  I  hold  in  that  case,  upon  such  a  particular  custom^ 
if(n)  you  will  avow  for  a  rent  granted  one  of  borough  English 
land,  and  maintain  it  by  that  custom,  it  is  not  good.  Now 
then  a  custom  to  grant  land  by  copy  shall  extend  to  grant  rent 
out  of  that  land  by  copy ;  which  yet  is  a  far  stronger  case  than 
the  plaintiff's  case. 

My  brother  Tyrrel,  who  held  the  contrary  opinion,  that  as 
this  custom  is  found,  the  youngest  son  or  brother  shall  have  it, 
he  takes  the  objection  against  him  to  be,  that  by  the  custom 
there  ought  to  be  a  descent ;  and  there  can  be  none  here,  be- 
cause the  ancestor  was  never  in  possession ;  and  he  gives  a 


(I).  Bjr»  not  in  the  manuscript, 
(m)  Of  inserted  in  the  handwriting 

I 


of  Mr.  HargraTC. 
W  (fy  not  in  the  manuscript 
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threefbid  answer  to  it.    First,  he  says,  that  if  A.  surrender  to    ^    1662. 

tJie  ase  of  B.  and  bis  heirs,  and  B.  dies  before  admittance,  bis 

heir  shall  be  admitted ;  and  jret  no  man  claim  as  beir  to  another 

who  never  was  possessed ;  and  to  claim  as  beir,  and  to  claim      Babker. 

by  descent  is  all  one ;  secondly,  be  says,  the  beir  at  common 

law  may  claim  by  descent  as  beir,  or  quasi  beir,  and  therefore 

so  may  the  youngest ;  thirdly,  if  the  youngest  cannot  claim  by 

the  custom  for  default  of  possession,  bj  the  same  reason  the 

eldest  cannot,  and  so  the  surrenderor  might  keep  it. 

Answer. — If  I  had  granted  bis  premises,  yet  under  pardon, 
it  tooches  not  my  conclusion ;  for  I  do  not  say  there  cannot  be 
a  cusfomary  heir,  where  the  ancestor  was  not  in  possession ; 
and  there  cannot  be  a  quasi  descent  of  customary  lands :  but 
I  say  this  private  custom,  as  it  is  set  forth,  extends  not  to  such 
an  estate.  A  private  custom  is,  that  a  copjf holder  (o)  may 
make  a  settlement :  he  shall  not  make  a  lease  and  release,  and 
that  is  qstasi  a  settlement :  but  I  should  deny  some  of  his  premises 
if  there  were  time ;  and  it  concerns  not  our  case  in  question,  but 
it  eonoema  that  only  wherein  I  have  given  my  single  opinion* 
Bnty  aecondly,  the  custom  shall  not  be  taken  strict,  but  a 
fMBtt  descent  shall  serve  for  a  real  descent,  as  if  borough 
English  land  be  let  to  A.  and  his  heirs  for  the  life  of  B.,  and 
A*  diea;  his.  heir  is  in  by  a  quad  descent  I:answer,  first,  as 
dM  caae  is  pot^  it  proves  for  use ;  for  you  allege  the  custom  to 
be  borough  English.  But  if  you  did  lay  it,  a  particular  custom 
that  fee.  simple  lands  shall  descend  to  the  youngest,  I  deny  the 
law  to  be  so;  for  it  is  not  within  the  compass  of  the  particular 
ciMtony  But,  secondly,  there  was  a  real  descent,  and  not  a 
jwiit(s)  descent;  an  estate  actually  descended,  though  not 
with  all  the  qualities  of  a  descent,  in  respect  of  the  exility  of 
the  estate. 

Thirdly,  he  objects,  that  it  is  better  to  find  the  custom  par- 
ticularly, in  express  terms,  than  to  find  it  in  the  nature  of 
borough.  English.  First  I  say,  it  is  not  better ;  for  the  law 
lakes  notice  of  the  terms  borough  English  and  gavel-kind*  Se- 
condly, If  all  the  consequences  and  incidents  to  a  general  cus- 
tom of  borough  English,  &c.  were  alleged  in  a  particular  cus- 
tom, I  take  it  the  law  would  be  all  one,  but  they  are  not. 

And  whereas  he  says,  borough  English  is  a  custom  that  the 
yonngest  shall  inherit,  as  heir  to  bis  father.  First,  he  describes 
it — be  defines  it  not,  nor  pleads  it.  Secondly,  the  heir  may 
inherit,  and  yet  the  land  not  descend.  But  the  custom  here 
being  alleged  as  a  private  and  particular  custom,  the  court 


M  Mr.  Hargrave    supplies   the     to  blanks  here, 
^ords  «  copyholder''  and  "  f aosf* 
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cannot  take  any  other  notice  of  it  tban  as  it  is  found  by  tb«p 
jury  ;  and  the  commencement  of  the  custom  being;  grounded  on 
a  descent)  viz.  that  the  lands  descenderuntj  et  descendere  de* 
bent^filio  or  Jratrijunioriy  we  cannot  extend  it  to  a  higher  be* 
ginning ;  and  therefore  it  reacheth  not  to  our  case,  where  he 
from  whom  the  title  as  heir  is  derived  was  never  a  copyholder, 
and  so  could  not  transmit  a  descendible  estate,  or  right ;  and, 
therefore,  as  to  the  matter  in  law,  as  this  custom  is  found,  I 
think  judgment  ought  to  be  given  against  the  plaintiff,  (p) 

There  is  another  question  in  this  case  on  the  special  ver- 
dict; the  jury  find  that  Went  and  his  wife  surrendered  to  the 
use  of  Nathaniel  Richer,  his  heirs  and  assigns,  pro  ui  by  the 
copy  read  in  evidence  appears ;  tenor  cujus  quidem  copia  sequitur 
in  hose  verba^  and  so  finds  the  words  of  the  copy  itself  under 
the  steward's  hand,  6Ap :  S4Car.;  in  which  copy  it  is  also 
recited,  that  it  was  further  found  by  the  homage,  that  Nathaniel 
died  ante  hone  curiam^  and  et  ante  admissionem  mam;  idea 
modo  ad  hanc  curiam  came  Margaret,  Elizabeth,  Roae,  Anne^ 
and  Susan,  and  as  cousins  and  heirs  of  the  said  Nathaniel ;  trfx. 
daughters  of  Robert,  his  eldest  brother,  deceased,  pray  to  be 
admitted,  and  are  admitted,  and  concludes,  extr.  per  J.  D^ 
seneschall:  and  then  the  special  verdict  goes  on^  and  finds  the 
death  of  Nathaniel  before  admittance  without  issue,  and  that 
the  said  Robert  was  his  elder  brother,  and  bad  issue  the  said 
five  daughters,  his  coheirs;  and  find  that  John  was  yonngeat' 
brother,  and  the  lessor  ims  his  youngest  son,  and  survived 


(p)  In  Lord  Raymond,  1025.  the 
case  and  tfits  first  point  are  noticed 
in  the  following  words:  **  The  com- 
mon law  takes  notice  of  these  cus- 
toms of  gavel-kind  and  borough 
Englbh ;  and  there  is  a  very  remark- 
able case  adjudged  in  my  Lord 
Bridgman*s  time,  which  is  not  re- 
ported in  any  printed  book ;  it  was 
in  the  years  1660,  1661,  and  it  was 
entered  Hil.  1655.  Rot  779.  C.  B. 
into  Hale  and  .    There  the 

case  was,  that  copyhold  lands  of 
every  tenant  dying  seised  were  de- 
scendible by  the  custom  of  the  ma- 
nor to  youngest  son ;  and  a  surren- 
der was  made  to  the  use  of  B.  and 
his  heirs,  who  died  before  admit- 
tance. If  B.  had  been  admitted,  it 
was  agreed  that  after  his  death  the 
youngest  son  should  have  inherited : 
but  dying  before  admittance,  the 


question  was  between  the  eldest  soni 
and  youngest  son  of  B.,  who  should 
have  the  lands;  and  it  was  adjudged 
that  the  eldest  son  in  this  case  should. 
inherit,  because  of  the  straitness  o^ 
the  custom;  that  the  land  should 
de$eendf  and  so  here  was  no  estate 
in  the  ancestor  to  descend,  there* 
never  being  any  seisin  in  the  ances- 
tor. But  by  my  report^  it  would 
have  been  otherwise,  if  it  had  been 
alleged  that  the  lands  were  of  the 
nature  of  borough  English  (which 
it  was  not,  but  only  set  forth  as  a 
particular  custom)  because  the  law 
takes  notice  of  the  custom  of  bo- 
rough English,  but  not  of  that  spe- 
cial custom ;  and  in  pleading  that 
lands  are  of  the  nature  of  borough 
English,  you  need  not  set  forth  the 
custom  specially  for  that  reason.**-^ 
Lord  Raymond.  1025. 
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hk  &ther  ;  and  found  tbe  admittance  of  the  lessor,  the  6tb  of       1663. 
Ap:  24*  Car. ;  but  find  not  the  admittance  of  Robert  the  elder 
brother's  daughters,  nor  make  any  mention  of  it  otherwise 
than  as  it  is  recited  in  tbe  copy.    So  that  I  hold  it  clear,  that 
upon  this  verdict,  it  shall  not  be  understood  that  the  daughters 
of  the  elder  brother,  who  were  heirs  at  law  were  admitteds^for 
it  is  not  found  by  the  jury  that  they  were  admitted  ;  for  though  Where  the  ad- 
the  first  copy,  which  is  found  fit  hasc  verba^  recites  that  they  ^'^Jholder^is 
were,  yet  the  jury  do  not  here  find  it ;  and  so  is  no  verdict  of  recited  in  a 
this  jury.    Secondly,  The  reference  to  the  copy  was  not  ge-  J^^j^A'^*'^''  ^ 
■endly  by  the  jury,  as  to  all  the  matter  contained  in  it,  but  roll  is  found 
only  as  to  the  surrender  to  the  use  of  Nathaniel;    and  it  ^  a  special 
woold  be  mischievous  to  make  a  recital  in  a  copy  to  be  a  admlwion  b 
verdict  of  a  jury  in  that  to  which  they  refer  not ;  perhaps  it  i^ot  part  of 
n  not  true;  and  if  it  be  construed  their  verdict,  the  jury  are  thejury."^ 
aab|ecl  to  an  attaint  for  that  which  they  found  not. 

This  I  take  for  law,  and  yet  I  think  judgment  ought  to  be 
given  against  the  plaintiff.    For  as  I  have  held  the  younger 
hrotber's  son,  whose  lessee  is  plaintiff,  hath  no  title,  because 
the  custom  as  it  is  pleaded  began  not  high  enough,  but  only 
as  the  descent;  then  the  case  is,  a  copyholder  surrenders  to 
the  use  of  Nathaniel  Richer,  his  heirs  and  assigns,  who  dies 
befcra  admittance,  the  lord  admits  the  lessor  of  the  plaintiff, 
who  is  not  heir,  who  enters,  and  makes  a  lease ;  and  his  lessee 
brings  an  action  of  ejectment  against  the  right  heirs  of  the 
sorrenderee,  who  never  were  admitted.  It  is  not  much  material  He  who  is  en- 
lo  the  case  whether  the  lessor  was  admitted  as  heir,  or  gene-  ^'^'^t^^^^ . 
tally ;  but  it  is  found  only  that,  petiii  se  admiUij  et  admissus  est^  a  mere 
without  any  mention  of  his  being  heir  to  the  surrenderee;  strangferasto 
■eitlier  do  I  lay  any  force  upon  it,  that  the  defendants  had  the  sUhi,^oi^^^ 
right  to  be  admitted ;  for  till  their  admittance  as  to  any  pos-  ses8or3r  ac- 
sesioD,  or  possessory  actions,  they   are   all   one   as   mere  m^Uince. 
strangers,  as  I  have  shewed  before. 

Bat  I  hold  the  admittance  of  the  heir  of  the  younger  brother  if  upon  a  sur- 
in  this  case  to  be  void  ;  for  when  Went  the  copyholder  sur-  render  of  co- 
rendered  to  the  use  of  Nathaniel,  his  heirs  and  assigns,  Went  fJrd\dmit\ 
is  still  tenant  till  there  be  an  admittance  according  to  bis  sur-  wrougperson, 
render.  The  lord,  as  1  said  before,  is  but  an  instrument  through  ^^^miuhe   ^ 
whom  tbe  estate  passeth  ;  and,  therefore,  if  the  lord  admit  upon  ri^ht  person ; 
a  surrender  a  wrong  person,  he  may  after  admit  the  right  per-  *3mittanre  of 
son.    Nay,  till  such  admittance  of  the  right  person,  tbe  copy-  the  ri^ht  per- 
holder  who  formerly  surrendered,  as  I  conceive,   hath  the  sontthesur- 

__.  •'_  ,'  -  •!_•     rcnderor  hath 

estate;  for  his  surrender  was  ad  usum  such  an  one  ana  his  the  estate. 
heirs;  that  is,  so  as  such  an  one  or  his  heirs  be  admitted. 
Weitwick's  case,  4  C.  28.  is  full  as  to  that  point.    The  lord  The  'o^j^JaJJ 
hath  only  power  to  make  admittance  secundum  formam  et  ef-  make  admit- 
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166^.      fectum  sursum  teddUionis  ;  and,  therefore,  the  granting  it  cftet 
^"^^"^^^^     to  another  is  without  warrant,  and  as  if  there  were  no  suf- 
Payne       render  at  all.    And  the  case  I  put  before  is  strong  as  to 
Barker      ^'^'^  point ;  a  copyholder  surrenders  into  the  hftnds  of  the  lord, 
tance   ccord-  ^^^  accepts  the  surrender  (which  is  tantamount  a  present- 
ing to  the        ment)  and  after  the  lord  enters,  the  copyholder  who  sur- 
form  and  ef-    rendered  may  bring  his  action ;  for  the  surrender  was  only  to 
leader.  a  special  purpose,  and  till  that  takes  effect  the  estate  remaii^a 

in  the  surrenderor. 

So  in  our  case,  it  appears  the  youngest  brother's  son  had  not 
any  title  by  this  custom  as  it  is  found ;  and  that  the  admittance 
of  him  was  not  according  to  the  surrender  of  Went ;  and  then 
consequently  it  is  a  void  admittance,  and  the  estate  is  still  in 
Went.  And  admit  the  defendants  have  no  right,  yet  they  are 
not  guilty  to  the  plaintiff,  or  his  lessor.  And  though  it  is  found 
that  the  lessor  of  the  plaintiff  entered  and  made  the  lease,  and 
no  entry  is  found  of  the  daughters  heirs  at  law  before  they 
commanded  the  defendant  to  enter  upon  the  plaintiff,  yet  the 
Court,  upon  this  verdict,  shall  not  intend  thereby  a  priority  of 
possession ;  for  that  it  is  not  found  that  Went,  the  surrenderor, 
was  ever  put  out  of  possession ;  and,  therefore,  it  shall  not  be 
intended  but  that  according  to  his  right  he  continued  his  pos- 
session. He  might,  perhaps,  be  in  possession,  and  perhaps 
not;  and  we  shall  not  attaint  a  jury  upon  conjecture.  And  so 
upon  the  whole  matter  I  conclude  that  no  title  upon  this  ver- 
dict appear  for  the  plaintiff;  and  that  judgment  ought  to  be 
given  for  the  defendant  (q). 

(q)  In  the  short  note  of  tfie  case,  title  against  the  defendant    iSut  it 

in  the  55th  number  of  the  MSS.  the  appears  by  the  verdict  (the  hdrs  at 

second  point  is  thus  stated: —  law  not  being  found  to  be  admitted, 

'*  Another  point  was,  whereon  we  to  whom  the  right  of  admittance  be- 
agreed : — the  special  verdict  finds  longed,)  that  the  estate  was  ia  the 
the  death  of  the  surrenderee,  and  the  surrenderor;  and  it  is  not  found 
admittance  and  entry  of  the  young-  that  he  was  ousted  by  the  lessor  or 
est  nephew,  and  his  lease  to  the  the  lessee ;  and  then  the  defendants 
plaintiff,  and  the  entry  of  the  dc-  are  guilty  to  him,  and  not  to  the 
fendant  by  the  command  of  the  heirs  plaintiff.  And  the  difference  is  be- 
at law,  and  ousting  the  plaintiff;  tween  apriority  of  possession,  where 
who  thereupon  brings  his  action ;  the  title  appears  to  any  other  third 
that,  though  the  lessor  of  the  plain-  person,  and  where  a  title  appears  in 
tiff  was  admitted,  yet  not  being,  (as  a  third  person.  And  it  appears  not 
-we  have  taken  the  law)  heir  to  the  that  he  was  ousted  of  possession  s 
surrenderee,  this  admittance  creates  for  entry  and  expubion  of  the 
him  no  title;  but  he  is,  as  against  plaintiff  prove  not  necessanlj  entry 
those  who  have  right,  a  wrongdoer,  and  expulsion  of  the  surrenderor  i 
notwithstanding  his  admittance ;  and  and  shall  not  be  supposed,  because 
that  priority  of  possession,  never-  the  law  will  not  suppose  a  tortious 
tlidessi weald  give  him  and  his  leasee  act** 
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-Hie  5  Co.  07.  Ooodairs  case;  htm  if  the  plaintiff  have  no  title;         1662. 

mi  f  fuer^i  if  there  be  not  a  differ-  and  where  no  title  at  all  appears  for 

cqpB    upon  a   special  conclusion,  the  plaintiff*. 
where  there  is  no  title  for  the  de-         Fide   3    Co.  438.     Bateman    o. 

ibndut ;  for  it  is  time  enough  for  Allen. 


PETTY  V.  GODDARD. 

A^odged  pro  ^efendente  per  opiniones  Bridgroan,  Hyde, 
Tynrell ;  Browne  argued  al  Cq*.  28  April  1662.  Intr. 
1639.  H.  123(3. 

(Devise  of  realty  and  personalty  to  the  wife  of  the  testator  for  so 
many  years  as  she  should  live  sole ;  remainder,  if  she  should  marry 
or  diie,  to  the  next  heir  male  of  the  body  of  his  first  son,  and  to  the 
heirf  male  of  his  body ;  remainder,  in  default  of  such  issue,  to  the 
second  son,  if  then  liTing,  and  if  dead,  remainder  as  before;  and 
so  to  the  third  son;  and  so  to  Thomas  (fourth  son  of  the  testator) 
*^  if  he  be  then  living ;  and  if  he  be  dead,  then  to  remain  to  the 
maU  heir  male  of  the  body  of  Thomas,  and  to  the  heirs  male  of 
his  body  begotten,  and  to  be  begotten  for  ever."  Thomas  takes 
an  estatp  tall  by  this  devise ;  and  so  much  the  rather,  as  such  con- 
struction is  required  by  other  clausfs  in  the  will,  expressing  the 
gtneridinieniion  of  the  testator  (a).) 

This  term  (ft)  the  case  of  Petty  and  Groddard  was  solemnly  Harg.  MSS. 
ai^ued  in  the  Courts  and  Justice  Browne  argued  for  the  ^f^*  ^'  ^^^ 
plaiDtiff.  Tyrrell  propter  cegritudinem  was  absent :  but 
declared  bis  opinion  to  agree  with  Hyde  and  myself,  who 
aigu^  for  the  defendant ;  and  judgment  given  ac- 
cordingly- And  after  Mr.  Smith,  father  of  the  plaintiff's 
laMOV,  moved  for  moderation  of  costs,  and  said  be  would 
prosecute  no  writ  of  error,  being,  as  he  said,  satisfied 
the  law  was  against  him.  See  the  case  in  my  argument 
at  large. 

""■■^■■"'  Harg.  MSS. 

Beidgmah  C.  J.  No^-  s''»  f^l- 

Robert  Petty  bath  brought  an  action  of  trespass  and  eject-  Argtiment  at 
MOt  ggf^inst  Edward  Goddard,  of  the  moiety  of  twelve  mes-  l^rge. 

(c)  SeeFeame  on  Contingent  Re-      on  Estates,  346,  &c.;  and  see  Ap- 
p.  150,  &c.  181,  &c.  7th      pendixC. 


etit.  and  see  Jesson  o.  Wright,  2  (p)  Easter  1662;  14  Car.  2. ;  hut 
ttgh.  1.  Deed. .Wright  v.  Je»on,  the  Roll  1659,  rot.  1236.  seems  to 
I  Hank  and  Sdvya  95.  &  l  Preston     be  incorrect 
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suages,  twelve  gardens,  two  hundred  acres  of  land,  sixty  acre^ 
of  meadow,  two  hundred  acres  of  pasture,  and  one  hundred 
acres  of  wood,  with  the  appurtenances,  in  Ogbourne  M easey^ 
Ogbourne  St.  Andrews,  Ogbourne  St.  Greorge,  and  Ramsbury^ 
upon  the  demise  of  John  Smith,  October  1,  1659,  from  Mi- 
chaelmas then  last  past,  for  five  years.  Upon  Not  Guilty 
pleaded,  a  special  verdict  is  found. 


Special  ver- 
dict 

W.  G.  had 
Issue  four 
sons,  William, 
John,  Vin- 
ceut,  aad 
Thomas,  and 
devised  bis 
lands  in  A.  to 
his  wife  for 
so  many  years 
as  she  should 
live  sole.  Re- 
mainder, if 
she  should 
marry  or  die, 
to  the  next 
heir  male  of 
the  body  of 
l^lliam,  and 
to  the  heirs 
male  of  his 
body.    Re- 
mainder, io 
default  of 
such  issue,  to 
John,  if  then 
living,  and  if 
deaoT  remaia- 
der  as  before ; 
and  so  to 
Vincent;  and 
so  to  Thomas, 
if  then  living; 
and  if  dead, 
remainder  to 
the  next  heir 
male  of  the 
body  of  Tho- 
mas^iuid  to 
iM^eirs 
VillAe'bf  hit 
.body  for  ever. 


That  William  Groddard  the  elder,  diu  ante^  &c.  was  seised 
in  his  demesne,  as  of  fee,  of  the  entire  tenement  in  the 
declaration  mentioned,  and  held  the  same  in  socage; 
and  had  issue,  William,  John,  Vincent,  and  Thomas 
Goddard ;  and  being  so  seised,  8th  September, 
1597,  39  Eliz.  made  his  last  will  and  testament  in 
writing,  inter  alia  in  hasc  verba : — ^'  I  give,  will,  and 
bequeath  to  Elizabeth  my  wife  all  the  profit,  advan- 
tage,  use,  commodity,  increase  and  benefit,  yearly, 
and  from  time  to  time  arising,  increasing,  growing, 
and  coming  by  and  out  of  my  dwelling-bouse  ;  and  of 
and  by  all  my  lands,  meadows,  &c.  and  hereditaments, 
in  Ogbourne  Meads,  and  Ray  Meads,  in  the  manor  of 
Barton ;  and  out  of  and  by  all  my  household  stufi^ 
implements  of  household,  goods,  stocks,  stores,  chat«^ 
tels,  and  cattle  whatsoever,  at  the  time  of  my  decease, 
being  in  or  upon  the  said  house,  and  all  other  the  pre- 
mises; together  with  the  benefit,  use,  profit,  and 
commodity,  of  the  lands  called  Blake's  Wood,  in  the 
parish  of  Ramsburj.  And  for  her  better  maintenance 
and  training  ef  her  children,  I  give  unto  her  all  the 
tithes  in  the  manor  and  town  and  fields  of  Ogbourne 
Measey,  to  my  rectory  of  Ogbourne  St.  Andrews  and 
Ogbourne  St.  George  belonging.  Habendum  the 
said  use,  possession,  profit,  advantage,  &c.  of  my  said 
mansion  house,  lands,  tenements,  hereditaments, 
tithes,  oblations,  meadows,  leases,  pastures,  and  all 
other  the  premises  before  expressed,  unto  her,  from 
my  decease,  for  and  during  so  many  years  as  she  shall 
live  sole.  And  if  she  marry  or  die^  upon  the  first  of 
them  which  so  shall  happen,  then  the  said  goods,  chat- 
tels, and  all  the  premises,  and  every  part  thereof,  with 
all  and  singular  their  appurtenances,  shall  remain, 
come,  and  be  unto  the  next  heir  male  of  the  body  of 
William  my  son^  and  to  the  heirs  male  of  his  body^ 
begotten  and  to  be  begotten ;  and  for  default  of  such 
issue  malcy  then  the  said  goods,  chattels,  fire,  and 
premises  to  remain.  Sec  to  my  son  John^  if  he  be  them 


tit  the  Common  Pkas  and  in  other  Courts.  87 

thing;  and  if  he  be  dead,  then  the  said  ji^ds,  chat«  ^  j^a^. 
tels,  &c«  (verbatim  ut  supra)  and  so  to  Vincenij  and 
so  to  Thomas  J  if  he  be  then  living;  and  if  he  be  deadj 
then  the  said  goods,  &c.  to  remain  to  the  next  heir 
male  of  the  body  of  Thomas,  and  to  the  heirs  male  of 
his  body  begotten  and  to  be  begotten  for  ever.  Proviso, 
and  my  express  mind,  will,  and  intent  is,  that  if  my 
wife,  within  a  month  after  request  by  any  of  the  over- 
seers of  my  will,  enter  not  into  a  bond  of  such  penalty 
as  the  overseers  shall  like,  containing  the  matter  and 
effect  in  substance  hereafter  expressed ;  viz.  with 
condition  to  pay  and  deliver  all  such  chattels,  leases, 
household  stuff,  chattels,  and  implements  of  house- 
hold, as  by  this  will  she  may  have  and  use,  not 
«poiled,  &c.  otherwise  than  by  using  thereof,  in  good 
order,  but  of  as  good  value,  or  nigh  it,  as  they  shall 
be  praised  at  after  my  death ;  or  if  any  be  worn,  con- 
sumed, or  spoiled,  if  she  in  satififaction  thereof  pay 
other  the  like  parcels  of  goods  of  the  like  nature,  sort, 
and  value,  unto  William,  my  son  and  executor,  or 
unto  the  eldest  and  next  heir  and  issue  male  of  his 
body  lawfully  begotten;  and  for  default  of  such  issue 
or  heir  male  of  his  body,  to  the  next  in  blood  of  my 
^onsjond  sons*  sons  which  shall  happen  to  be  living j  and 
ahall  be  my  next  heir  male  inheritable  of  my  lands ; 
«o  as  my  said  goods  may  remain  unto  my  heirs 
male  with  my  lands,  according  as  though  the  same 
were  land,  and  entailed  unto  my  heirs  male  of  my 
hody,  at  or  before  the  day  of  her  marriage  again. 
[So  much  of  my  leases  as  shall  in  the  mean  time  run 
out  between  the  day  of  my  death  and  the  time  ap- 
pointed to  deliver  the  goods  and  premisses  before 
mentioned  to  be  delivered  or  paid  to  my  son  William, 
and  unto  any  other  person  unto  whom  the  same  shall 
appertain,  according  to  the  limitation  aforesaid,  and 
the  value  thereof,  being  foreprized.j  She  to  stand 
free  and  not  chargeable  to  restitution  ;  or,  if  she  re- 
mains unmarried,  if  her  executors  pay  or  deliver  to  my 
son  William,  he  being  then  alive,  or  else  to  the  next 
heir  or  issue  male  of  my  son  William,  lawfully  to  be 
begotten  ;  and  for  lack  of  such  heir  male,  or  issue  of 
his  body,  to  the  right  and  next  heir  male  of  me  the 
said  testator,  all  the  said  chattels,  leases,  household 
stuff,  goods,  tfnd  implements  of  household  stuff,  (ex- 
cept as  before  excepted)  within  forty  days  after  her 
'  d^Ltb ;  or  if  any  of  the  said  goods  shall  be  eonsumed. 
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altered,  or  changed^  ifsbe,  her  executors^  ftc.  pay  to 
my  said  son  and  executor,  if  he  ^hall  be  then  livin^y 
or  to  such  other  person  as  the  same  goods,  household 
stuff,  and  other  the  premises  be  limited  and  appointed 
unto  and  shall  appertain,  according  to  the  limitations 
aforesaid,  other  like  parcels  of  goods  bf  the  like  na- 
ture, in  stead  and  satisfaction  of  the  said  goods  so  con- 
sumed, &c.  then  the  said  obligation  to  be  void.  And 
I  further  will  that  the  overseers,  from  my  decease, 
until  my  son  William  accomplish  the  age  of  twenty- 
four  years,  if  he  shall  so  long  live ;  and  after  bis  de« 
cease,  until  such  time  as  the  next  of  tany  blood,  to 
whom  I  have  limited  and  appointed  such  portions  and 
legacies,  bequeathed  to  my  son  William,  if  he  shall 
die  before  twenty-four  years,  {aliquid  deest  in  reeardo 
et  testamento.)  AH  and  singular  the  revenues,  profit, 
and  commodity  of  my  lands,  hereditaments,  &c.  and 
of  all  chattels,  goods,  &c.  bequeathed  to  my  said 
son  William,  for  the  ose  of  the  said  William,  my 
son ;  and,  after  his  decease,  to  the  use  of  the  next  of 
my  blood,  to  whom  I  have  limited  and  appointed  the 
same ;  and  they  the  said  overseers  to  use  the  said 
yearly  profit  of  my  said  son,  his  livings  and  goods,  to 
the  best  use,  benefit  and  profit,  &c.  of  my  said  aoa 
William ;  and  of  all  others  of  my  blood  to  whom  his 
portion  shall,  may,  and  hereafter  doth  come  and 
appertain. 

They  find  the  death  of  the  testator,  and  of  William  die 
SOD,  in  the  life  of  Elisabeth,  without  issue  ;  and  her 
death,  iramarried ;  and  the  entry  of  John,  and  his 
having  issue^  Elisabeth  and  Liucy,  his  daughters  and 
iieirs ;  and  his  will,  86th  April,  1621,  im  hoc  teric, 
whereby  he  bequeathed  his  daughters  each  lOOCML  to 
be  paid  at  twenty-one,  or  marriage ;  and  other  lega- 
cies :  ^  All  my  other  goods,  lands  and  leases,  I  give 
onto  my  brother  Yinoeat  Goddard,  whom  I  make  ai^ 
executor,  desiring  him  to  have  a  care  to  see  this  will 
performed;"  and  dies  in  1635,  Elizabeth  beii^  of 
the  age  of  twenty-one.  That  Vincent  entered,  aad 
in  February  1612,  died  without  issue.  That 
entered,  and  was  seised,  pro  mi  ^  and  seta  fiMrth  a 
covery,IliL  1631,  against  ThoBOAS,  then  teaant  of  tko 
freehold,  to  the  use  of  Thooias  and  his  heirs. 

They  find  that  in  September  1015,  Elisabetk 
P.  Smith,  and  had  isnie  John  Smith,  the  kk», 
dkaSSihCklQfar,  16531    AmI  aAv  fiad  the  will  of 
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Thomas  Goddard^  November  1653;  by  which  the        1603* 
now  defendant  Edward  Goddard  entitles    himself*     ^*^*v^^^ 
And  the  death  of  Thomas  Goddard  in  1659 ;  and  the       ^^'^^ 
entry  of  Ekiward  Goddard  the  defendant ;  and  the    GoDDAan. 
entry  of  John  Smith,  as  heir  to  Elizabeth,  into  the 
moiety  in  question,  and  lease  to  the  plaintiff:  (note 
an  infant  and  not  by  deed  nor  rent  reserved)  and  the 
entry  and  ejectment  of  him  by  Goddard  the  defendant. 
Et  si  supra  toiam  materiam  the  defendant  be  guilty, 
pemtus  ignorant^  Sfc. 

Before  I  come  to  the  point  of  the  case,  I  must  premise  a 
finr  things.  Cases  of  wills  have  more  of  trouble  and  uncer- 
tainty than  other  cases:  First,  They  are  commonly  made  when 
man  are  in  extremis ;  and  then  reason  is  disturbed,  and  th^ 
bsiineae  precipitated,  or  done  by  ignorant  men  who  know  not 
ikm  law;  or  (if  by  lawyers)  yet  who  ha%'e  not  time  to  know  the 
eoBdilion  and  nature  of  the  estate  devised. 

Secondly,  the  testator's  will  is  the  law  which  must  guide  the  The  testator's 
Jedige  ;  his  intent  being  obscure  and  uncertain,  it  is  difficult  ^|||  ?  ^<^  l^w 
to  fiad  it  oat ;  and  as  men  have  several  fancies,  so  will  their  pide  the 
aoMlfifaioiiB  be  different.    In  other  cases  we  have  responsa  pru-  J"^g^* 
dbtfncm  praxinjurisperitorum^  ancient  and  modem  expositions 
aad  Mithoritiea ;  here  we  walk  untrodden  steps.    No  will  re- 
eeivea  strength  or  authority  from  a  resolution  or  judgment  in  Ko  will  re- 
aoother  will ;  for  every  little  circumstance  differs  it,  and  the  <:eives^ength 
wiUef  one  is  no  more  to  be  compared  to  another's  will,  than  froma  reso- 
the  five  of  that  man  to  the  other  man's  face ;  some  resemblance,  1"^'^*^  ^^  . 
Wit  BO  identity ;  and  it  is  rare  to  have  so  much  as  a  proportion  another  willi 
or  Miakffy  in  reasoa,  of  one  case  to  another.  for  every 

little  circam- 
stanee  diflfers  itt  and  it  is  rare  to  have  so  much  as  a  proportion  or  analogy  in  rea- 
son of  oae  case  to  aaoiher. 

Tetsome  general  rules  there  are,  which  direct  us  in  the  ThrecGeneral 
expoaition  of  deeds  and  writings,  but  much  more  in  wills,  as :     exp^sit^on  of 

deeds,  and  much  more  of  wills  are,— • 

First,  That  the  intent  of  the  party,  quantum Jieri  potest,  be  1st,  That  the 
pcnrsaed  in  the  construction  of  words.  J^rtf  l^^JjTr- 

sued,  as  completely  as  possible,  in  the  construction  of  worib. 

SeconAyy  That  there  may  seem  to  be  a  contrariety,  or  dif-  sdly,  That 
faenoe  in  one  part  of  it  from  the  other ;  or  if  in  some  part  of  ^°^ade?^f 
it  be  more  cort  or  obscure,  in  another  more  large ;  so  that  possible,  so 
amatmctioo,  as  mocli  as  may  be,  is  to  be  made,  that  all  may  ^^rds^maT 
Maud,  if  it  be  agreeable  to  law ;  and  not  part  taken  in,  and  part  stand,  if  they 
igeetod.  toiSJ^^^* 
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1662.  Thirdly,  In  writing,  especially  in  wills,  non  tarn  attendenda 

^^^^^^^^^     est  proprietas  verborum  quam  rerum  significatio. 
Petty  ^j|  ^jj^g^  ^.^j^^  ^j|j  jj^jj  -^  ^^^  ^^^^^  ^^^  j  gj^^^ji  y^^^  withio 

OoDDARD.  ^^^"^  *  ^^^  ^  ^^^'^  '^^^  ^*s®  "^y  discourse  upon  these  generals^ 

9dly,  That  the  ^"^  upon  the  particular  words  of  their  will, 

mere  force  I  conceive,  first,  the  intent  of  the  devisor  was,  that  his  wife 

b  not  80*  should  have  the  land  for  her  life,  if  she  continue  unmarried ; 

much  to  be  for  though  it  be  a  devise  to  her  for  so  many  years  as  she  should 

^Itruetatent  ^'^®  ®°'®»  ®"^  ^^^^  ^^^  decease  to  another,  I  make  no  difier« 
of  the  matter,  ence  between  that  and  a  devise  to  her  for  life.  If  it  were  a 
Devise  of  devise  for  so  many  years  as  she  shall  live,  it  must  be  void  as  a 
land  for  so       Revise  of  a  chattel ;  for  it  is  against  the  rule  of  law  that  a 

many  years  ^  , 

as  one  shall  lease  for  years  should  be  totally  uncertain.  C*  C.  45.  b*  A 
liveis  void,  as  parson  makes  a  lease  for  so  many  years  as  be  shall  be  parson. 
chattel.  it  is  void,  see  6  Co.  35.  The  Bishop  of  Bath's  case,  and  S8  H.  8. 

That  a  lease  Dyer  24.  But  in  a  will  it  shall  be  good ;  but  not  as  a  chattel 
shouM^be  to-  ^^^^^9  but  as  a  freehold;  she  shall  have  it  so  long  as  she  con« 
tally  uncer-  tinues  a  widow  as  a  freehold :  and  so  is  Com.  Walden  and 
the  rutPof  Elkington's  case  522.,  a  devise  to  one  from  year  to  year 
law:  but  it  during  his  life  is  agreed  to  be  a  devise  for  life;  and  in  one 
M*a  ft^  fi^M  ^*®  ^^^  latter  words,  if  *Ac  matry  or  die  then  the  premises  to 
under  cir-  remain  to  her  son^  are  a  sufficient  devise  to  her  for  life  by  im« 
curostances.     plication,  if  there  were  no  more  in  the  case. 

This  hath  been  agreed,  that  it  is  a  good  devise  to  her  for 
life  ;  and  so  I  take  it  for  granted,  not  being  much  to  the  end 
of  our  case,  unless  we  should  admit  a  contingency,  for  then 
it  would  be  material,  a  contingent  estate  (though  in  a  will)  not 
being  to  be  raised  where  there  is  no  freehold  to  support  it 

Next  I  conceive  that  the  general  intent  of  the  testator  in 
bis  will  was,  that  upon  the  death  or  marriage  of  his  wife^ 
William,  his  eldest  son,  should  leave  it  to  him  and  the  heirs 
male  of  his  body,  remainder  to  John  and  the  heirs  male  of 
his  body,  remainder  to  Vincent  and  the  heirs  male  of  his  body; 
and  that  the  will  must  be  expounded  accordingly. 

[In  this  point  my  brother  Browne  differs  in  opinion  with  me; 
for  he  holds  the  devise  is  to  the  wife  for  life,  remainder  to 
William  for  life,  remainder  to  the  next  heir  male  of  the  body 
of  William,  as  a  single  person,  and  as  if  it  were  to  a  first  son, 
and  to  the  heirs  male  of  bis  body ;  with  like  remainder  to  John 
for  life,  omitting  the  other  sons  of  William ;  and  so  to  his  next 
heir  male  of  bis  body,  as  a  single  person,  in  tail  male,  and  so 
over  to  all  the  rest.]  And  when  I  speak  of  an  intent,  I  shall 
not  (e)  keep  myself  to  an  intent  mental^  foreign,  or  oonjec« 
tnral,  as  my  Lord  Hobart  distinguisheth ;  for  that  were  indeed 

^       (c)  '<  not'*  seems  to  be  omitted  in  the  manuscript. 
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to  make  a  will,  but  not  io  writiog,  which  will  not  pass  lands ;        1889. 
but  to  an  intent  legally  drawn  out,  ex  visceribus  textus^  out  of  the      ^^^^^^^ 
written  will  itself,  and  the  necessary  consequences  of  theabsurdi-       nnr 
ties,  and  unreasonableness  of  any  other  exposition  of  the  words*     Goddaro. 

There  are  two  clauses  in  the  will  whereupon  the  whole  Intent  to  be 
question  depends.    First,  the  devising  clause,  whereby  he  de-  ^^{j^iSji. 
viseth  to  his  wife  for  her  life,  if  she  so  long  live  sole,  all  the  self,  and  the 
profit,  advantage,  use,  commodity,  increase,  and  benefit  yearljr,  necessary  coor 
and  from  time  to  time  coming  of  his  house  and  lands,  and  out  ^  absurdi- 
of  all  bis  household  stuff,  implements  of  household,  goods,  ^^>  and  no- 
stock,  and  chattels  whatsoever,  at  the  time  of  his  death  being  nessof  any 
upon  the  said  house,  and  other  the  premises ;  and  if  she  marry,  other  ezposl* 
or  die,  then  the  said  goods,  chattels,  and  other  the  premises,  ^^^ 
with  all  and  singular  the  appurtenances,  shall  remain,  come, 
and  be  unto  William  his  son,  if  he  be  then  living ;  and  if  be 
be  dead,  then  the  said  goods,  chattels,  and  all  other  the  pre- 
mises, to  remain,  come,  and  be  unto  the  next  heir  male  of  the 
body  of  William,  and  to  the  heirs  male  of  his  body  begotten, 
and  to  be  begotten ;  and  for  default  of  such  issue  male,  then 
the  said  goods,  chattels,  and  all  other  the  premises,  to  remain, 
come,  and  be  unto  John  his  second  son,  if  he  be  then  living; 
and  if  he  be  dead,  then  the  said  goods,  chattels,  and  all  other 
the  premises,  to  remain,  come,  and  be  unto  the  next  heir  male 
of  the  body  of  John,  and  to  the  heirs  males  of  his  body  be* 
gotten,  and  to  be  begotten ;  and  for  default  of  such  issue  male, 
then  &e*  to  Vincent ;  and  so  to  Thomas,  if  he  be  living ;  and  if 
be  be  dead,  then  the  said  goods,  chattels,  and  all  other  the  pre- 
mises to  remain,  come,  and  be  unto  the  next  heir  male  of  the 
body  of  Thomas,  and  to  the  heirs  males  of  his  body  begotten 
and  to  be  begotten  fi>r  ever. 

The  second  clause  is  a  provisional  or  conditional  clause^ 
wbweby  the  testator  directs  a  bond  to  be  given  by  his  wife ; 
and  also  directs  the  effect  of  the  condition  of  it  to  be,  that  the 
aid  goods  and  chattels,  in  case  of  his  wife's  marriage  or 
death,  either  in  specie  or  in  value,  shall  be  answered  to  those 
who  are  to  have  the  land. 

I  need  not  strengthen  myself  so  far  as  to  ground  my  opinion 
apon  this  point,  that  an  estate  tail  was  created  to  the  sons  by 
the  devising  clause  alone,  if  there  were  no  more  in  the  will ; 
though  I  shall  have  occasion  to  say  something  to  that  point 
anon :  but  shall  enforce  my  conclusion  from  both  clauses  to- 
gether, both  the  devising  and  provisional  or  conditional 
clause,  that  there  is  an  estate  tail  to  William  and  the  heirs 
aaks  of  his  body,  with  like  remainder  to  John,  &c. ;  for  Alatterclanse 
I  conceive  this  last  clause  may,  by  the  rule  of  reason  and  law,  ™J  of  raiioa 

and  law,  expound  a  formjcr  obscu^  or  aiQbigaous  cboae* 
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,  l^n.'       expound  the  formerj  if  there  be  Any  obscurity  or  ambiguity  io'« 
^1^^^     it.    ¥oTy  first,  it  most  manifestly  appears,  even  by  the  deviaini^ 
****^       clause,  that  he  intended  his  goods  and  household  stufi^  should 
GhmbAU*    S^  ^'^^  ^'^  lands ;  and  therefore  in  that  clause  he  deyised  the 
goods  as  well  as  the  lands,  and  that  to  all  his  sons  in  remain- 
der, one  after  another.    And  not  only  so,  but  in  the  devise  ta 
all  his  sons  he  takes  more  particular  care  in  the  devise  of  the 
goods  and  chattels  than  of  the  lands.    He  devises  the  good§ 
and  cluUtelsy  and  ail  other  the  premises — ^first,  and  particularly^ 
the  goods  and  chattels'-^ihe  rest  con>es  in  after,  and,  in  general^ 
conpi^kended  under  the  words  all  other  the  premises.    And 
in  (he  conditional  clause  also,    the  goods  and  chattels  are 
ceupled  together ;  tlie  words  are,  so  that  my  goods  mt^  remaim 
tiMto  my  heirs  male  iaoith  my  bmdj  and  according  as  though  the 
$aM  ztere  kmds^  and  entailed  unto  my  heirs  male  of  my  body. 
Secondly,  If  the  conditional  clause  were  merely  foreign  to  tb^ 
otJier^  yet  being  in  the  same  will,  if  any  thing  appear  in  i^ 
though  a  latere^  and  by  the  bye,  which  gives  light  to  the  soeaiH 
The  kw  roar-  Mig  ^f  the  former,  it  shall  be  made  use  of;  and  the  law  pUy« 
^^^'^^  the  herald,  and  marshals  the  words  as  they  may  best  agree 
agree  with       ^^^  ^^^  iftitent  of  the  devisor,  let  them  be  placed  in  never 
tSo  intent  of    so  tiuch  coufusion  and  disorder.    But  in  our  case,  the  provi- 
Uiem  be''  ^   sibnal  or  Conditional  clause,  directing  how  the  goods  should  go 
placed  in         with  the  land,  <which  by  the  devising  clause  were  devised  to- 

^fL^onud  8^^^^  ^'^  ^^  ^^^^  *^^^  ^  ^^^^  ^f  dependence  upon  the 
disorder.         ether  clause,  and  is  most  proper  to  Explain  it.    In  Soaday'a 

eaae^  9  Co.  121.  (wUch  I  shall  cito  hereafter  more  at  large) 

the  devise  was  to  Samuel ;  and  if  he  have  no  issue  male,  then 

Thomas  to  have  it ;  if  Thomas  tnarry  having  a  male  issue^  then 

his  son  to  have  it  after  his  decease;  if  he  have  no  male  isauey 

then  Richard  to  have  it.    Il  was  limited,  first  to  Thomas, 

without  expteasiiig  what  estate ;  secondly,  it  was*  limited  te  his 

aoli,  wUch  seetud  to  carry  it  te  his  son  as  a  pulrchaser,  as  strong 

aa  in  «ur  case  Ihe  words  nesdheir  male  of  his  body  ^  yet,  be* 

eausb  there  was  a  eoUaiteral  dbuse  of  perpetuity^  '^  if  any  of 

his  sons,  or  their  heirs  males,  issues  of  their  bodies,  go  about 

Words  void     ^  Alie%  their  estates  shall  be  Void  ;**  these  words,  though 

for  the  par-     void  as  to  that  which  was  intended^  of  creating  perpetuity,  yel 

^^hthe        vtee  agreed  to  expound  the  other,  what  he  meant  by  son^  be- 

were  tntro-      fore,  vi%»  not  one  particular,  but  the  heirs  males  of  bis  body  ; 

dnced  into      im^  j^  to  exclude  any  younger  son,  or  other  issue  male^ 

inMit,yetmay  Aough  he  names  the  word  tfon,  and  not  heir  male,  in  the  body 

be  used  to  ex-  eTthe  devisew    It  b  true  that  there,  indeed,  the  dause  of 

SSSbtiS  ^    perpetuity,  by  which  the  devising  clause  is  expounded,  eoD<- 

wiMs.  oetils  the  land  devided  immediately ;  here  it  itnmediately  ooi^^ 

foans  the  goods.    But  that  aakes  no  difierence;  for  before^ 
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in  eae  entire  elaitte,  they  w^re  devisbi  "with  the  land ;  and,  by        Itms^ 
the  ibtent  6f  bbth  clauses,  are  to  go  with  the  land ;  and  so  col« 
laterally  and  explanatory  it  concerns  the  goods,  (d) 

Secondly,  This  being  admitted,  that  the  intent  of  both  clauses 
of  the  will  are,  that  his  goods  and  lands  should  go  together, 
wfaeii  by  the  first  part  of  the  will  he  ^^  devises  the  lands  and 
goods  to  Elizabeth  for  life,  and  after  her  death  the  same  to 
his  sob  William,  if  he  be  then  living  ;  and  if  he  be  dead  theii 
tlie  goods,  chattels,  and  other  the  premisefei,  to  remain,  come^ 
aid  be  unto  the  next  heir  male  of  the  body  of  William,  and 
to  the  heirs  males  of  his  body  begotten,  and  to  be  begotten," 
with  like  limitations  to  John,  Vincent,  aiid  Thomas,  tb^se 
words  ill  the  devising  clause,  prima  fade^  may  seem  to  admit 
■OBe  ambiguity : — ^First,  When  he  limits  it  to  William  with-t 
oat  limiting  any  estate,  but  leaving  it  to  the  construction  of 
the  law,  what  estate  he  intended  to  William,  and  so  to  his  other 
hrethreh : — Secondly,  It  may  be  a  doubt,  when  he  limits  it  to 
William,  if  he  be  then  living,  and  if  he  be  dead,  to  remain^ 
CMae,  and  be  to  the  next  heir  male  of  the  body  of  William^ 
and  to  the  lieirs  male  of  his  body,  how  the  words  next  heir 
fliafe  shall  be  taken;  whether  effectively  for  all  his  heira 
matesy  ei  tuOos  fkUorum  et  qui  ntucerOur  ab  iUisj  or  only  that 
ngle  individual  heir  male  which  shall  be  after  the  death  of 
William^  or  the  other  brethren  :  which  of  these  sensed  the  de- 
visor intended,  there  is  no  doubt  but  the  word  "  heir"  may,  «^^ J^'jJ  ^^ 
aad  doth  fiequently^  bear  the  former  sense  as  Well  as  the  auently  uken 
latter.  "^r  ^11  the 

heirs  coUec- 
tivdy  as  well  as  a  siarie  iadividoal  heir  after  fh6  ileatii  of  a  AiMed  teaant  for 
life(tf). 

In  Ihe  Register  Judicial,  fol.  6,  in  a  deed,  tirliich  ia  dtiroligeir, 
laiids  given  to  a  man,  et  hasredi  masculo  de  cdrpore  into  ;  it  is 
ih  entail.-*-^  Ass.  pi.  20.  a  gift  to  J.  S.  and  his  wife,  ei  uAi  Bataih. 
hsredi  de  corparibtis  eorurri  ptocreoio,  et  uni  hasredi  Utiiis  tan^ 
ikm/  this  is  also  an  entail*    [If  the  word  hceredi  were  aot  ii 
wbrd  of  limitation,  but  a  word  of  purchase,  it  weire  merely 
void;  for  it  is  not  limited  by  way  of  remainder ;  as  a  grant  to  Oraat  to  J.  8. 
J.  S.  cf  primogenitoJUiOy  if  he  have  no  *on  at  the  time  it  is  ^T**"*/*^/ 
void ;  and  so  to  a  man  et  hasrediy  if  hasredi  be  taken  a  word  of  {j^'^  ^^  ^^ 
purchase,  not  limitation,  it  is  void;  for  then  there  was  none  toa,  the  words 
Midi  in  esscy  non  est  hasres  viventis.']  gn^t^to  a 

inan  et  lustedi^  liharedt  be  taken  as  a  Word  of  purchate,  not  liimtation,  it  is 

^voia. 

(C.  G.  9S  a*  SO  b,  agreed  it  is  an  entail,  and  words  of 
limitatiom  Gem*  89.  Colthurst  and  Benshner  is  ano^- 


"^MlH    I**     ■■!• 


■  ":    '•      ;>r,i-«       :f.     .1     t      .,.r..        ■■ 
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(aO  Qy.  <«  taad.*' 


(0}  Feame,aR,16<k 
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1663.  tber.    Hob.   4  Jac.  2  Cr.  145.     MoIineux*8  eases 

^^^*^^*^^  My  heir  shall  have  the  ordering  of  my  lands,  so  long 

""^  as  he  perform  my  will ;  and  if  my  son  and  heir  per- 

GoDDJiRD.  ^®*'°*  °^*  ™y  ^*^^  *^*  ^^  *^  extends  to  the  heir  of  the 

heir.  S  Cr.  497.  Bacon  and  Holt's  case.) 
And  in  Counden's  case,  in  a  will :  '^  I  make  J.  S.  my  heir/' 
that  word  includes  all  heirs ;  and  in  Chadock*s  case,  in  S2 
Jac  S  Cr.  695.,  the  survivor  shall  be  heir  to  the  other  if  be 
Devise  to  J.  S.  die  without  issue.    And  so  a  devise  to  J.  S.  and  his  heir,  or  to 
and  his  heir,    j^  g^  i^qJ  the  heir  male  of  his  body  in  the  sineular  number, 
the  heir  male  ^  ^°  estate  of  inheritance. 

of  his  hodj  in  Then  see  how  the  testator  expounds  himself  in  both  these 
nnmbcSTis  an  P&r^iculars ;  that  is  to  say,  what  estate  he  intended  to  William, 
estate  of  inhe-  and  what  he  intended  by  the  word  hdr.  In  the  other  condi* 
"     ^^  tional  clause  concerning  the  goods  (which  are  to  come  in  liett 

of  those  formerly  devised,  if  those  he  embezzled  or  consumed) 
he  ties  not  himself  up  to  the  former  phrase,  nor  to  the  like 
limitationof  estate  to  the  next  heir  male,  and  the  heirs  male 
of  his  body,  but  varies  it  totally.  First,  He  appoints  security 
to  be  given  by  his  wife  in  case  of  marriage,  again  that  satis* 
Action  shall  be  made  to  William,  or  unto  the  eldest  and  next 
heir  and  issue  male  of  his  body.  It  is  copulative,  next  hdr 
and  next  issue.  The  devising  clause  was,  next  hdr  nude  of  his 
body.  His  grandson  may  be  next  heir  male,  and  yet  his  son 
be  next  issue  male.  Then,  secondly,  for  default  of  such,  the 
words  are,  ^  to  the  next  in  blood  of  my  sons,  and  sons'  sons 
who  shall  be  living,  and  shall  be  my  next  heir  male  inheritable 
of  my  land,  sons  my  said  goods  may  remain  unto  my  heirs 
male  with  my  land,  according  as  though  the  same  were  lands 
eptailed  unto  the  heirs  males  of  my  body."  •  He  still  uses  the 
phrase Jirs/,  instead  of  next  heir  male^  which  are  the  words  of 
the  devising  clause ;  he  hath  sons'  sons,  and  in  the  plural ;  and 
he  describes  those  sons,  and  sons'  sons,  to  be  his  next  heir 
male,  inheritable  of  his  lands ;  he  must  be  his,  the  testator's, 
next  heir  male,  as  well  as  inheritable ;  which,  by  the  other 
literal  construction  of  the  devise  in  the  former  part  of  the  will, 
may  fell  out  otherwise,  as  well  to  goods  as  land.  For  if  Wil* 
liam,  or  John,  have  two  sons,  if  the  eldest  son  take  and  die 
without  issue,  the  second  son  shall  not  have  them,  but  must 
go  to  those  who  are  not  next  heir  male,  or  the  other  brethren 
by  that  construction  which  is  made  on  the  other  side  upon  the 
devising  clause.  Secondly,  He  manifests  his  intent  that  the 
'  goods  and  the  land  shall  go  to  his  heir  male,  and  that  his 
foods,  though  they  cannot  legally  be  entailed,  yet  shall  go  as 
his  lands,  and  be  as  though  they  were  entailed ;  and  he  shews 
how  entailed,  and  for  what  estate,  viz:  unto  the  heirs  males 
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of  hk  own  body.  [And  it  is  observable,  be  varies  the  very  1609* 
pbreae  of  hdr  male  ;  whereas  it  is  insisted  upon,  that  the  word  is  ^^^^v^^r 
kar  fnaky  and  must  be  understood  a  singular  person,  he  shews  PsTrr 
here  he  means  by  it  the  same  thing  as  heirs  males;  for  he  de«=  Goddard. 
dares  his  ^  goods  shall  go  to  the  next  of  blood  of  his  sons  ;*' 
he  rests  not  there,  but  and  to  his  sons*  sonsj  which  are  more  per- 
ions  than  one ;  he  calls  his  heir  male  singtdaris  numeric  and 
immediately  after,  ^^  so  as  my  said  goods  may  remain  unto  my 
hnrs  male  with  my  lands  ;'*  which  manifestly  shews  he  means 
the  same  thing  by  heir  male  as  heirs  males.']  Thirdly,  there  is 
another  clause,  ^^  if  the  wife  die  unmarried  the  executors  to 
deliver  the  goods  to  William,  he  being  alive,  or  else  to  the 
next  heirj  or  issue  male  of  William,  lawfully  begotten ;  or  for 
lack  of  such  issue,  or  heir  male  of  his  body,  to  the  right  and  next 
heir  male  of  me,  the  testator.''  These  phrases,  the  next  heir  or 
issme  male  of  his  bodj/^  lack  of  issue  or  heir  male  of  his-  body^ 
lie  right  and  next  heir  male  of  the  testator^  and  heirs  males  is 
the  plural,  all  extend,  in  the  testator's  meaning,  to  the  lands 
as  well  as  the  goods,  though  it  be  in  the  provisional,  or  condi- 
tbnal  clause ;  and  that,  therefore,  the  former  clause,  whereby 
he  deviseth  to  the  next  heir  male  of  the  body  of  William,  and 
the  heirs  males  of  his  body,  is  not  to  be  taken  according  to  the 
letter,  but  as  it  is  after  expounded  in  the  conditional  clauses. 
Fourthly,  There  are  other  clauses  wherein  he  varies  the 
phrase  touching  the  goods,  ^^  if  William  be  dead,  as  to  the  next 
of  my  bloody  to  whom  I  have  limited  the  legacy  left  to  Wil- 
liam," and  appoints  them  to  manage  the  goods,  and  estate, 
^  for  the  benefit  of  William,  and  of  all  other  of  his  blood  to 
whom  his  portion  may  come  and  appertain." 

From  all  which  clauses  this  follows :  that  he  laid  no  parti- 
cukur  weight  upon  the  words  heir  male^  which  are  mentioned 
in  the  devise,  that  we  should  be  tied  to  the  strict,  literal,  and 
legal  construction,  to  extend  it  only  to  a  single  person  ;  and, 
secondly,  that  his  intent  in  this  clause  was,  that  his  goods  and 
lands  should  go  to  the  heirs  nudes  of  his  body. 

Upon  which  premises  1  infer  this  syllogistical  conclusion. 
It  appears  by  the  will  that  his  intent  (expressed  in  it)  was, 
that  bis  goods  and  lands  should  go  to  the  same  persons.  But  his 
intent  was  that  his  goods  should  go  to  the  heirs  males  of  his 
body.  ErgOj  his  intent  was,  that  the  lands  should  go  to  the 
heirs  males  of  his  body. 

Or  thus :  it  appears  by  the  will  that  his  intent  was,  that  his 
{oods  and  lands  should  go  to  the  same  persons.  But  his  in- 
tent was  not,  that  his  goods  should  go  only  to  the  first  heir 
inale.of  William,  or  John,  and  not  to  the  other  sons  of  Wil- 
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1608;       Ham,  •r  John;  and  therefore  his  latent  wad  not,  that  hie 

^*^^^^^^     lands  should  go  oqly  to  the  first  heir  mfde  of  the  body  ef 

^'^***       William,  or  John,  and  not  to  the  other  sons  of  William,  09 

I  know  this  is  liable  to  an  objection ;  first,  that  by  this  con^ 

struction  of  the  devising  clause  by  the  conditional,  it  would 

ibllow,  that  the  devise  must  be  to  the  heirs  males  of  the  body 

^f  the  testator,  and  not  to  the  several  sons  in  tail  in  remaindeB. 

Qfe  which  I  answer,  first,  if  it  be  so  it  will  be  all  alike  to  the 

jNiPties  to  this  suit ;  for  then  Thomas  had  an  estate  tail.    Fot 

If  a  min  de-    I  take  it  for  law,  if  a  man  devise  to  the  heirs  males  of  his  om 

heirs  males  of  ^^Y)  his  eldest  son  takes  an  estate  tail  to  which  his  brethren 

his  own  body,  are  inheritable.    But  secondly,  in  a  reasonable  constructioay 

taktt^^'^   be  devising  before  to  all  his  sons,  in  remainder,  one  afttf 

estate  tail,  to    another ;  and  then  expressing  his  meaning,  the  heirs  males  of 

breUi^^' are    **^  ^^^ '  **  """^  ^  intended  (that  both  may  stand  together) 
inheriuble.      that  he  intended  the  lands  to  each  of  his  sons  and  the  hrirs 

males  of  his  body,  in  remainder,  one  after  the  other ;  it  being 
the  same  in  efiect,  and  coming  to  the  same  persons  who  will  be 
heirs  males  of  his  own  body.  And  this  exposition  is  genuine^ 
and  a  proper  meaning  in  construction  of  wills;  for  it  is  in  subr 
stance  to  the  heirs  males  of  his  body,  where,  after  his  death,  it 
comes  to  those  who  are  heirs  males  of  his  body,  and  to  no  other 
persons. 
Constrnction  Another  reason  to  enforce  this  exposition,  that  he  intended 
€s  Mbiurdo.     ^q  estate  tail  to  every  of  his  sons,  and  the  heirs  males  of  their 

bodies,  is  taken  ab  absurdo^  from  the  unreasonableness  and 
absurd  consequences  arising  from  the  contrary  exposition,  that 
it  is  a  devise  to  William  for  life,  remainder  to  his  heir  male  as 
a  pnrchaser.  Take  it,  first,  literally  as  a  conveyance  at  the 
common  law  of  the  land  to  Elizabeth,  durante  viduitate,  and 
that  after  her  death  or  marriage  it  should  remain  to  William,  if 
be  be  living;  and  if  he  be  dead,  then  to  the  next  heir  male  of 
the  body  of  William,  and  the  heirs  males  of  his  body,  and  for 
default  of  such  issue  male,  then  to  remain  to  John,  if  he  be 
4hen  living ;  and  if  he  be  dead,  then  to  the  next  heir  male  of 
4he  body  of  John,  &c.  I  hold  it  had  been  a  contingent  re- 
mainder to  the  heir  male  of  the  body  of  William,  and  to  John; 
for  it  was  contingent,  whether  William  would  outlive  his  mo- 
ther ;  and  if  he  did  outlive  her,  the  heir  male  of  William  took 
not,  by  the  letter  of  the  conveyance.  And  also  it  was  contin- 
gent, whether  John  would  outlive  both  his  mother  and  brother 
William  ;  and  if  he  did  outlive,  then  his  heir  male  took  net : 
and  in  like  manner  it  was  contingent  to  the  other  brethren. 
The  estate  ought  io  eommenee  at  such  time  as  the  deed  or  will 
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appoiatt  it,  and  at  no  other  time ;  and  if  the  commepeeoieQt       1009. 
be  upon  a  contiogent,  or  condition  precedent^  whichever  hap^      w^v^/ 
pent,  the  estate  nerer  ariseth.    And  yet,  I  do  conceive  in  oqr       P>^t 
principal  case,  being  a  will,  that  Williams's  estate  is  not  con-    Qq^^^,^ 
tingeot,  upon  a  rule  in  law,  expressio  eorum  quas  taciie  insufU  ^lazim. 
mUttl  operaiur.    William  was  heir  at  law  to  the  devisor.    If  the 
words,  if  WiUiam  be  then  livings  had  been  out  of  the  will,  the 
law  would  have  supplied  them ;  William  copld  not  have  the 
lands  IB  possession,  unless  he  outlived  bis  mother  ;  and  have 
them  h0  would  if  he  outlived  his  mother,  though  these  words 
hid  been  omitted ;  for  he  was  heir  at  law.  [8  Cr.  415.  Webb-s 
and  Herrings'  case,  which  was  cited;  a  devise  to  the  son, 
afler  (he  death  of  the  mother ;  and  if  his  three  daughters  out- 
live the  son  and  mother,  they  to  have  it  for  their  lives,  and  then 
J.  B.  and  J.  R.  to  have  it. ,  Here  is  no  contingent  limitation^ 
Imt  only  shews  when  it  shall  commence,  j 

Bat  then,  I  take  it,  if  you  will  have  the  heir  ma}e  of  the 
hody  of  William  to  take  in  remainder,  and  as  a  purchaser, 
there  is  a  perfect  contingent,  or  condition  precedent  to  his 
estate  c  for  it  is  limited  to  the  heir  male  of  the  body  of  Wil- 
Gaa,  if  William  be  dead  at  th?  death  or  marriage  of  his  mo* 
thcr ;  that  is,  in  such  case,  and  not  otherwise,  and  it  is  not 
limitod  to  tlieJbeirs  male  of  William,  if  William  survive  her. 
[And  in  like  manner  the  devise  is  to  John  for  defauU  of  such 
issue  male  of  WiUiam,  then  to  remain  to  John,  if  be  be  then 
livii^  ;  if  he  be  dead,  then  to  remain  to  the  next  heir  ma}e  of 
the  body  of  John  ^j  and  John  surviving  bis  mother  and  brother 
WiUiam,  the  heir  male  of  his  body  could  not  take.  As  if  I  de- 
vise land  to  my  wife  for  life,  remainder  to  B.  if  he  outlive  her^ 
for  lile,  remainder,  if  B.  do  not  outlive  her,  to  C. ;  B.'s  estate 
is  oertain,  not  C.'s  estate.  If  B.  outlives  A.,  C.  never  takes  \ 
|iad  Uiat  is  in  effect  Colthurst  and  Benshner's  case.  Com.  39. ; 
and  is  agreed  to  be  so,  3  Go.  SO.  in  Boraston's  case.  And  in  our 
principal  case,  there  is  no  reason  to  make  a  construction  against 
tte  word%  unless  the  words  heir  male,  be  taken  for  words  of 
liaitation ;  and  then  indeed,  coupling  all  together,  the  devise 
rfiall  be  taken  to  Elizabeth  for  life,  remainder  to  William,  and 
to  the  heir  male  of  his  body,  and  to  the  heirs  male  of  the  body 
of  that  heir  male. 

Bat  if  you  will  construe  it  as  a  devise  to  William  for  life, 
nmainder  to  the  heir  male  of  his  body,  as  words  of  purchase  i 
first,  you  put  in  the  words  for  lifej  which  is  not  expressed  in 
the  will :  secondly,  you  put  out  the  words,  if  William  be  deady 
tkm  io  the  heir  mak,'  and  William  being  heir,  and  the  limj tation 
wt  being  to  the  heir  male  absolutely^  bnt^  i»  luue  WUHam 
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166^        be  dead  before  Elizabetky  then  to  the  hdr  male;  (J)  tbere 

^""^^"^      is  no  cause  to  supply  aud  add  those  words y&r  life;  or  to  take 

Petty       ^^^^y  ^^  ^^^^  ^f  ^1^^  ^^^^  words ;  and  if  he  be  deady  that  is 

GoDOARo.  ^^^  ^^  ^^^  ^'^^  of  Elizabeth,  then  to  the  heir  nude;  and  so  to 
make  it  to  William  for  life,  remaioder  to  the  heir  male,  whe- 
ther William  die  before  or  after  Elizabeth :  I  say  there  is  no 
ground  to  make  such  construction,  for  it  is  not  warranted  by 
the  will  itself;  nor,  secondly,  by  rational  inferences,  which 
would  be  allowed  to  aroid  absurdities  in  the  will,  which,  as  I 
shall  shew  presently,  will  follow  that  construction.  But  if  the 
construction  be  made  of  the  words,  heir  nude^  as  words  of  li* 
mitation ;  viz.  to  William  and  the  heirs  males  of  his  body, 
then  the  whole  devise  hangs  together  without  a  sub  inteUigUuTf 
or  contingency,  for  then  there  was  an  express  estate  (it  needed 
not  a  supply  of  words  to  express  the  estate  intended).  Se- 
condly, there  would  be  no  contingency  in  the  case,  either  of 
person  or  estate ;  William  would  have  an  estate  tail,  the  word 
heir  and  heirs  being,  in  case  of  limitation,  as  I  have  shewed^ 
the  same* 

t  have  laboured  the  more  in  this  to  shew,  that  if  you  make 
the  words,  heir  male^  in  the  will,  to  be  words  of  purchase,  and 
the  heir  male  to  take  as  a  purchaser,  there  will  be  a  coiltiii* 
gency,  both  of  the  person  and  of  the  estate ;  and  all  other  th# 
eubsequent  remainders  which  are  so  limited  will  be  oootin- 
gent, and  depend  upon  that;  for  what  I  have  said  of  W-illiMi 
is  applicable  to  John,  who  first  outlives  the  mother;  aod'eoi^ 
jupbn  that  construction,  outlived  the  contingency.  ■.  a  r 

And,  secondly,  it  follows  by  law,  that  whichsoever  of  the 
contingents  happened,  it  put  a  stop  to  all  other  the  remainder^ 
and  made  them  all  void ;  for  the  limitation  was  to  WiUiani^  if 
be  be  living  at  the  death  or  marriage  of  his  mother;  and  if  he. 
be  then  dead,  then  to  the  next  heir  male  of  the  body  of  WiUi»eif  - 
and  the  heirs  males  of  his  body ;  and  for  default  of  such  issiiei' 
then  to  remain  to  John,  if  he  be  then  living ;  then-'wheiiiv'll(> 
must  relate  to  the  time  when  Elizabeth  died.    If  William  iMiwi 
outlived  his  mother,  then,  according  to  the  letter,  all  the  pMiM  ( 
remainders  had  been  void*    And  so  it  is,  John 'outliving*  liiB'' 
mother  and  brother  William,  all  the  subaequeut  remainders  ld^>^ 
his  next  heir,  and  to  his  brother  Vincent  and  Thomas^  by- the  .V 
common  law,  in  construction  of  a  deed,  penned  as  this  wi  11  is,  t- 
and  by  the  literal  exposition  of  the  will,  are  void ;  for  ne 


(/)  If  it  had  been  devised  to  «  his  bodj,  is  clearly  an  estate  tail.^ 
**  William,  and  the  next  heir  male  of  Original  note  in  the  margin  of  tha 
•«  hb  body,  and  the  heirs  males  of     manqscript. 
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flMioders  are  limited  to  John,  if  William  or  his  next  heir        1662. 
male  were  living  when  Elizabeth  died.  v^^v-^/ 

Aod  the  same  reason  extends  to  John  ;  the  limitation  is  to  ^^^"^ 
John,  if  he  be  then  living;  and  if  he  be  dead  at  Elizabeth's  Godd'arb. 
deatby  then,  and  not  otherwise,  to  his  next  heir  male,  and  the 
heirs  males  of  his  bodj,  and  then,  and  not  otherwise,  for  default 
<^iiich  issue,  it  is  limited  to  Vincent  ;  and  so  on  to  Thomas; 
and  so  tbe  contingent,  or  condition  precedent,  to  the  estate  of 
John,  VIS.  his  surviving  his  mother,  and  William,  bis  brother, 
being  performed  in  John,  all  the  other  estates  depending  upon 
the  not  performance  thereof,  cannot  rise;  and  the  consequence 
t^iefeof  woold  be,  in  such  a  deed,  and  must  be  in  this  will,  upon 
•oeh  a  literal  construction,  that  if  any  of  the  sons  had  outlived 
tbe.mothery  he  should  have  had  it,  and  -all  the  remainders 
would  have  been  void ;  which  is  most  manifestly  contrary  to 
the  iDtent  of  the  devisor ;  who,  as  appears  upon  the  whole 
coatezt,  both  of  the  devising  and  conditional  clause,  intended 
that  bis  several  sons,  for  default  of  issue  male  of  the  other^ 
ihoald  have  it. 

That  this  is  true  ;  that  if  there  be  a  contingency  in  the  de- 
fife,  it  being  performed  in  John,  all  the  remainders  are  void, 
the  Rector  of  Cbedington's  case  is  to  our  purpose,  1  Co.  156. 
A'  lease  was  made  bj  Robert  to  Elizabeth  Elderker,  for 
ejjgbty  years,  if  she  so  long  lived;  and  if  she  died  within  the 
iaid  teroi  of  eighty  years,  then  he  leased  the  premises  for  so 
wmwj  years  as  should  remain  after  the  death  of  Elizabeth,  to 
Balph,  for  the  residue  of  the  said  term;  with  like  grant, 
if  Balph  died  within  the  term,  to  William,  for  the  residue  ' 

of  ihe  said  term  of  eighty  years,  if  he  so  long  lived; 
aad  if  ko  died  within  the  term,  then  he  granted  the  premises, 
iir,,oo,  fluiny  years,  of  the  said  eighty  years  as  then  should 
ivaain  imezpired,  to  Thomas,  his  executor,  and  assigns.  It 
WM  adjudged  that  the  estate  to  Thomas  was  upon  two  con- 
tiofoocies;  first,  Ralph  could  not  take  unless  Elizabeth  died 
wUUn  .the  term,  and  William  could  not  take,  unless  Ralph 
dU  within  the  term,  that  is,  before  Elizabeth ;  for  the  term 
deterasinedby  ber  death.  And  Thomas  could  not  take,  unless 
Wiiliam  died  in  the  life  of  Elizabeth ;  viz.  infra  terminum  pros* 
Aham.  And  both  Ralph  and  William  survived  her;  and 
dieroforo  Thomas,  who  was  not  to  take  if  Ralph  or  William 
sarvivady  could  not  take  at  all. 

M.  18  Jac  2  Cn  591.  B.  R.  Pell  and  Browne,  William 
^pimo,  having  William,  Thomas  and  Richard,  devised  to 
Tkanas,  his  second  son,  paying  SO/,  to  Richard,  at  tbe  age  of 
twenty-one  years  ;  and  if  Thomas  died  without  issue,  living 
Williiun,  that  then  William  should  have  the  land,  to  him,  and 

a 
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1669.  Bis  heirs  and  assigns  for  ever.  It  was  acQudged,  Thomas  bad^ 
^■^^^^^^^  fee ;  and  that  the  clause,  if  he  died  without  issue,  is  not  absolutiB 
Petty  a^j  indefinite,  whensoever  he  died  without  issue ;  but  it  is  with 
GoDOARD.  ^  contingency^  if  he  died  without  issue,  living  William;  for  Re 
might  fiurvire  WiUiaro,  or  have  issue  aKve  at  the  time  of  his 
death ;  in  which  cases  William  should  never  have  it,  but  h 
only  to  have  it  if  Thomas  died  without  issue,  living  Wiltiaili'; 
and  the  books,  SM.  194.  and  19Eliz.  354.  were  cited,  to  war- 
rant it ;  and  this  is  alto  agreed  in  Chadock's  ease,  3  Cr.  6d5.  • 
And  the^rue  difference  is  put  in  Boraston^s  case,  3  Co.  9A. 
When  the  words  when  and  then  refer  to  a  thing  which  of  fi4^ 
cessity  ought  to  happen,  there  they  make  rio  contingency,  al- 
though they  are  adverbs  of  time ;  as  there  it  was,  when  Ifugh 
Boraston  shall  or  may  accomplish  his  age  o/twenty^oneyeari. 
In  our  case  it  may  happen  that  Wiltiam  may  die  before  filflaf- 
beth,  or  William  may  survive  Elisabeth  :  both  cannot  ha^p^h ; 
and  so  John  may  die  before  Elizabeth  and  Williiim,  or  may 
survive  them.  And,  therefore,  the  estate  to  the  heii*  i^lh 
being  limited  to  take  effect  if  William  be  dead  in  the  lht&  df 
Elizabeth,  and  not  otherwise,  is  contingent  not  onfy  as  to-\he 
person,  but  as  to  the  estate,  whether  it  shall  take  effect  or  tiOl*: 

a 

and  John's  depends  upon  that ;  and  is  also  contingent  ih 
estate  (admitting  still,  for  I  ftrgue  all  this  upon  suppositions, 
that  the  heir  may  take  by  way  of  remainder,  and  as  a  purchatfef, 
and  not  by  way  of  limitation).  And  in  this  there  is  si  great 
difference  between  a  contingency  as  to  the  person,  and  &  606* 
tingency  as  to  the  estate.  If  a  devise  or  grant  be  to  one  (or 
life,  remainder  to  his  first,  second,  third,  &c.  sons,  &c.  vemaiit* 
der  to  J.S.;  that  to  J.  S.  takes  effect,  and  the  contingetit  e^ai^ 
in  respect  of  the  person  ma^  afterwards  arise  and  interpM^. 
[So  if  land  be  limited  by  a  proper  d^^  to  William  for  Irfb,  by 
express  words,  remainder  to  the  first  heir  male  of  his  body,  ilfid 
the  heirs  males  of  the  body  of  that  heir  male,  remainder  to  JoKtf, 
I  make  no  question  but  the  present  estates  to  William  and  (6 
John  are  executed ;  and  the  contingent  esfot^,  when  it  sfiall 
happen,  shall  interpose.]  Peradventure  so  it  may  also,  in  ciis^ 
where  the  contingency  of  estate  is  annested  to  a  particular 
estate,  and  not  to  the  remainder  subsequent.  But  where  the 
contingency  io  in  the  estate,  and  in  nature  of  a  cOlrditioh  f^hi^ 
cedent,  whatsoever  depends  upon  that  is  contihgeHtalso.  Inou^ 
case  the  heir  male  of  the  body  of  William  (if  the  words  mtist  M 
taken  as  words  of  purchase)  cannot  take  if  William  surtive  his 
mother ;  John  cannot  take  unleaa  he  survive  ikiother  and  ht&^ 
ther ;  and  the  estate  (/)  of  his  issue  depends  upon  all  these  coiit]il<^ 
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fracies.  fit  16  not  limited  by  the  will  to  the  heir  male  of  the  body        1 662. 
of  WiHiami  or  to  the  heirs  male  of  the  body  of  John,  as  an  im*     ^^^v*^*^ 
Btdiate  reamiader :  but  it  is  limited  to  William,  if  he  be  then       Pbttt 

living;  if  he  be  dead,  that  is,  (ken  dead,  to  the  heir  male  of  his    ^    ^\ 

oody  s  and  m  like  itianner  to  John  if  he  be  dead,  that  is,  then 
dead»  to  the  heir  male  of  his  body.] 

In  Napper  and  Sender's  case,  adj :  Hen.  7.  Car.  C.  B. 
Hatt.  118.  a  feofiment  was  made  to  the  use  of  Margaret 
Saadeni  for  life,  and  after  to  the  use  of  the  feoffees  for  eighty- 
afaM  years,  if  Nicholas  Banders  and  Elizabeth  his  wife  should 
so  long  live ;  and  if  Elizabeth  survived  Nicholas,  then  to  the 
nsa  of  Elnabetb  for  life ;  and  after  the  decease  of  Elisabetls 
IhaB  to  the  use  of  Posthumus  in  tail,  with  remainder  over.  It 
was  adjudged  that  the  estate  limited  to  Elizabeth  if  ahe  sur* 
vited  ber  husbatnd  was  tontingeat,  but  not  the'  remainders. 
And  tbo  reason  was,  because  the  contingency,  or  condition 
fraoedeot  was  annexed  only  to  Elizabeth^s  estate.  The  other 
estate  to  Postbumus  was  to  take  effect  after  the  deaths  of  Ni« 
cholaa  and  Elisabeth ;  and,  therefore,  Eliaabeth^s  estate  (upon 
Ike  ooDtingeacy  happened)  might  interpose.  It  was  limited  to 
PesAiiaius  after  the  death  of  Elizabeth,  and  not  if  she  died  * 
hoBoTB  NichcJas^  nor  if  she  survived  Nicholas ;  for  then  the 
other  rentainders  had  been  also  contingent. 

[Aad  Beck's  case,  P.  10,  C.  B.  R.  1  Car.  363.  was  in  effect  this. 
A  coDveyance  was  to  the  use  of  James  Beck  the  grandfather,  for 
life,  and  aAer  to  James  Beck  the  second  son  for  life,  remainder 
ta  the  use  of  the  first  son  of  James  the  son,  which  should  have 
issaa  male  of  bis  body,  and  to  his  heirs  for  ever ;  remainder  to 
the  uae  of  his  first  daughter,  which  should  have  issue  of  her  body, 
aad  her  heirs  forever ;  and  for  defeult  of  such  issue,  remainder 
ta  the  right  h^irs  of  James  Beck  the  son  for  ever.  It  was  ad- 
jadfed  the  estate  to  the  first  son  of  iFames  the  son  was  con- 
tiSftnt;  and  that  a  remainder  to  the  right  heirs  vested  in 
Jamea  tba  son.  And  though  James  the  son  had  a  son,  who 
died  before  him  without  issue,  yet  his  fine  was  no  forfeiture  to 
Iba  beir  at  law.] 

&qC  ia  our  case  take  the  words  heir  male  to  be  words  of 
|iMbSie,  it  is  as  a  contingent,  or  condition  precedent  annexed 
iQr  ther  vemaioders  ;  the  heir  male  of  William  or  John  were 
9#i  t^  takB^  if  WUliam  or  John  survived  the  mother. 
•  Actoflifni^  Hord'scase,  Sd Eliie.,  cited  in  Lovie's  case,  10  Co. 
8fi.  A  fine  was  levied  to  the  use  of  A. ^  and  the  heirs  males  of 
)isbod]^  tiU  b^pr  the  heirs  male  of  his  body  had  done  such  a 
Ibiftl  3  aad  after  suiQh  a  thing  done,  to  the  use  of  another  in 
In|  ;.  aadji.  dUi  mtbout  iaaue,  without  doing  the  thing,  the 
9MiWi4t>.wlikb,«fi«'iloaliii|[^  ^eetr   Andlho 
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1 062.  case'  5  E.  S.  ST.  there  cited,  William  leased  to  John,  for  the  lifb 
of  John,  rendering  rent  to  William,  for  the  life  of  William ; 
and  after  the  death  of  William,  to  John  and  his  heirs ;  this  is 
a  contingent  till  the  death  of  William.  If  William  die  before 
John,  it  is  a  good  remainder :  but  if  John  die  before  William, 
it  is  naught.  So  that  in  one  case  by  that  expresRion  which  is 
made,  that  the  heir  male  of  William  and  the  heir  male  of 
John  take  as  purchasers,  it  follows,  that  they  cannot  take  but 
upon  a  sapposition  or  contingent  precedent,  that  is,  if  William 
die  before  Elizabeth  then,  and  not  otherwise,  his  heir  male 
takes ;  and  so  if  William  and  John  die  before  Elizabeth,  then 
John's  heir  male  takes,  and  not  otherwise,  and  these  con- 
tingencies not  happening,  all  the  subsequent  remainders  most 
be  Toid. 

A  third  absurdity,  or  unreasonableness,  which  would  arise 
upon  that  exposition  is  this: — By  a  grant,  or  deed,  in  law,  in 
like  words  as  the  devise  is  here,  admit  William  or  John  bad 
sons.  The  eldest  of  these  sons  being  next  heir  male  must  have 
taken  to  him  and  to  the  heirs  males  of  his  body,  and  no  others  ; 
and  for  default  of  such  issue  the  second,  or  other  sons  should 
not  have  bad  it,  but  it  should  have  gone  over  to  the  other 
brothers  in  remainder ;  which  is  (as  it  is  said  of  Jacob  and 
Esau,  Rom.  ix.)  the  children  being  not  yet  born,  neither  hav- 
ing done  any  good  or  evil,  it  was  written,  Jacob  have  I  loved, 
but  Elsau  Imve  I  hated  ;  and  so  they  should  be  damnali  ante 
quad  nati.  He  that  should  make  such  a  grant  would  be  ae- 
counted  an  unreasonable  man,  and  yet  the  grant  shall  be  good. 
Constractio  ^"^  ^iUs  are  made  commonly  by  men  in  extremis  ;  and  being 
•of  wilb  to  be  inapes  consiUij  the  law  will  help  and  assist  them ;  and  not  judge, 
tiho^"'^^  ^  ^  ^^^  other  exposition  can  be  made,  that  a  man  who  is  ib  his 

death  bed  will  wilfully,  and  without  cause,  disinherit  ao  in- 
fimt  who  never  offended,  or  pick  and  choose,  and  take  ODe, 
and  leave  out  another  of  the  same  stock,  and  his  own  heir, 
when  there  was  neither  offence  given  by  the  child,  or  his 
anoeator. 

So  that  these  absurdities  will  follow  upon  literal  and  legal 
exporition :  firat^  if  William  or  John  outlive  the  mother,  all 
the  remainders,  contrary  to  the  express  intent  of  the  testator, 
would  be  void ;  and  William  or  John  having  the  estate  bj  the 
will,  be  it  what  estate  it  would  be,  that  also  would  drown  m 
the  fee  descended  to  him.  Secondly,  that  if  William  or 
John  should  die,  and  leave  sons,  all  the  first  are  exdoded, 
and  it  would  leap  over  to  those  of  more  remote  kindred. 
Tbicdly,  if  WOliam  or  John  died  leaving  his  wife  withehadaf 
a  seui  even  that  son  also  must  be  disinherited,  the  fon  not 
being  iw  esse  when  the  eontiagtwj  kappened/  All  wUek 
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absurdities  are  ayoided  by  the  exposHion  of  the  words  heir  ^    J062. 
male  to  be  the  same  with  heirs  male,  and  so  to  be  words  of 
limitation* 

It  hath  been  objected  that  all  the  sons  have  an  estate  tail 
(except  Thomas)  by  the  will  by  implication  of  those  words 
and  for  default  of  such  issue;  so  that  John  hath  not  but  for  de- 
fiiolt  of  issue  of  William ;  and  Vincent  for  default  of  issue  of 
John ;  and  Thomas  for  default  of  issue  of  Vincent.  But  in 
the  case  of  Thomas  the  devise  runs  thus : — To  Thomas^  if  he 
be  then  living ;  and  if  Thomas  be  dead^  then  to  the  next  heir 
male  of  the  body  of  Thomas^  and  the  heirs  males  of  his  body  for 
ever/  but  no  limitation  over,  and  for  default  of  such  tssue^ 
which  follows  after  the  other  devises :  and,  therefore,,  that 
Thomas  had  no  estate  tail,  but  an  estate  for  life;  and  all  the 
rest  are  good  entails  by  the  will;  and  Thomas,  having;  but  for 
life,  shall  not  prejudice  the  remainder  or  reversion  in  fee  de- 
scended'to  the  daughters  of  John. 

To  this  I  answer,  that  the  words,  for  default  of  such  issue^ 
cannot  literally  extend  to  the  issue  of  John,  or  Vincent ;  for 
the  limitation  is,  to  the  next  heir  male  of  the  body  ofJohn^  and 
to  the  heirs  males  of  his  body,  and  for  default  of  such  issue  to 
Vincent.  Sitch  issue — what  issue  ?  Why  issue  of  the  next  heir 
male  of  the  body  of  John ;  that  is  the  last  antecedent ;  and 
there  is  no  colour  to  extend  it  to  the  issue  of  John.  Some 
more  colour  might  have  been  had  it  been  for  default  of  issue 

generally,  to  remain  to  Vincent ;  but  beingj^r  default  of  such 
issuCy  the  such,  the  talis,  must  have  a  qualis ;  such  issue  as 
he  had  last  before  spoken  of;  which  was  the  issue  not  of  John, 
bat  of  the  heir  male  of  the  body  of  John.    If  lands  be  granted  if  lands-be 
toA.  for  life,  remainder  to  his  first  son,  and  the  heirs  males  of  his  p^°f^  ^^^ 
body ;  and  for  default  of  such  issue,  to  B. ;  it  is  clear  that  such  maindertohis- 
tmfcgoes  not  to  the  issue  of  A.,  but  to  the  issue  of  his  first  first  sod, 
soil ;  and,  therefore,  if  the  firet  son's  issue  fail,  it  shall  go  to  ^^^  If  ^^ 
B^  and  not  to  the  other  sons  of  A. :  this  is  so  clear  and  mani*  body ;  and  for 
ftst,  as  that  it  needs  no  further  probation,  as  I  conceive,  and  f^„  "[^^  '^j! 
therefore  there  is  no  diflference    between  the  limitation  to  is  dear  that 
Thomas,  and  the  limitation  to  his  brethren.  But  the  absurdities  '^^  ^M*tii 
will  still  remain  upon  a  literal  construction  of  the  words,  which  ^ueofA.,but 
Ilbraerly  mentioned :  vis.  that  the  estate  shall  leap  and.  skip  to  the  issue  of 
OFer  from  the  eldest  son  of  John  to  the  brother,  excluding  all  J^^^  i^ere^  ^ 
other  the  sons  of  John;  and  so  it  must  be  in  the  case  of  Vin-  fore,  if  the 

jDOit  and  Thomas,  and  that  if  John  survive  the  mother,  all  ^^  ^n!  it 
otiker  the  limitations  are  void;  and,  therefore,  to  avoid  all  shall {;o to B.» 

'ikmt  absurdities,  and  to  make  a  congruity  of  all  the  parts  of  ^^^"^Jl^^if 
Ak  wiU^  the  one  to  the  other,  and  to  his  intent,  I  conceive  it  a. 

<  iMf^t  to  be  construed;  that  he  did  devise  the  land^  16  Elizabeth 
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Words  of 
«*  then"  and 
"  when"  in 
wills  are  often 
taken  exple- 
iM. 


tor  life,  remainder  to  William  and  the  heirs  males  of  his  bod]% 
remainder  to  John  and  the  heirs  males  of  his  body,  and  so  to 
the  rest  of  the  brethren. 

And  therefore,  thirdly,  I  conceive  the  very  words  of  the 
devise  itself,  taken  in  that  latitude  tvhich  we  allow  in  eon« 
struction  of  wills,  without  wresting  or  offering  violence  unto 
them,  will  bear  this  interpretation :  (g)  for,  first,  when  he 
deviseth  to  Elizabeth  for  life,  and  after  her  death  to  William, 
if  he  be  then  living,  or  if  he  be  dead,  then  to  the  next  heir 
male  of  the  body  of  William,  and  the  heirs  males  of  his  body, 
with  remainders  over,  this  may  be  well  construed  not  to  im- 
port a  contingency ;  for  William  would  have  had  the  lands 
if  no  such  expression  had  been ;  he  was  heir  at  law,  and  ex^ 
pressio  eorum  quce  taciti  insunt  nihil  operatur :  but  indeed  that 
reason  reacheth  not  to  John  ;  for  William  might  have  left 
daughters.  But,  secondly,  words  of  then  and  227^^11  in  wills 
are  often  taken  expletiv^j  as  it  is  said  in  Boraston's  case. 

In  lands  there  is  to  be  considered  el  res^  et  modus  habendij 
the  land,  and  the  several  degrees,  as  it  is  termed  in  Throck- 
morton and  Tracy's  case,  (h)  of  having  it.  The  lands  is  the 
substance,  and  possession  is  one  degree,  reversion  or  remainder 
another,  another  degree  of  having  or  enjoying  it.  William 
or  John  could  not  have  a  possession  in  the  life  of  Elizabeth : 
but  he  might  have  a  reversion,  and  when  Elizabeth  died,  then 
the  possession ;  so  that  the  words  of  devise  to  William,  if 
William  be  then  living,  may  be  construed  to  extend  to  the 
possession ;  that  is,  that  having  a  reversion,  he  shall  enjoy  it, 
then  in  possession,  if  he  be  living ;  if  he  be  dead,  his  issue 
shall  enjoy  it ;  and  agreeable  to  this  construction  is  the  very 
principal  case  of  Throckmorton  and  Tracy,  where  there  is  a 
grant  of  the  reversion,  habendum  the  lands  from  the  death  of 
I.  S.,  for  thirty-one  years. 

Spalding's  case  P.  6  Car.  1  Cr.  185,  which  hath  been  cited 
was : — he  having  three  sons,  John,  Thomas,  and  William,  de- 
vised to  Joha,  his  eldest  son,  the  land  in  question,  to  him  and 
the  heirs  of  his  body  in  fee  after  the  death  of  Alice,  the  de- 
visor's wife;  and  if  John  died,  living  Alice,  (he  did  not  say  if 
John  died  without  issue,  living  Alice,)  that  William  shall  be 
his  heir.  He  devised  other  lands  to  Thomas  in  tail,  and  if  he 
died  without  issue,  that  John  should  be  his  heir ;  and  devised 
other  lands  to  William,  his  third  son,  and  the  heirs  of  his 


(g)  Obj.  The  words  are*' remain, 
descend,  and  come.^  Resp*.  So, 
when  it  is  to  W.,  remainder  to  Ahe 
of  his  body,  or  heir  mals  of  his 


body,  5  E.  4. 2.  cited  by  my  broth^ 
Brotme. — Note  in  the  nia(ki|8crip|. 
{h)  Plowden,  Oomnu 
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fcody;  Bni  if  all  his  eoiw  should  die  without  heirs  of  their   ,22^^1^ 
bodies,  then  the  lands  should  ^  to  the  children  of  his  brother.       p^ 
John  dies  in  the  lifetime  of  Alice,  his  mother,  leaving  a  son  ;  ^ 

and  it  was  adjud^^ed  that  he  should  have  it,  and  that  the  words,     Goddard. 
if  John  died  living  Alice,  shall  be  construed,  if  John  died 
without  a  son  living  Alice.     The  reason  is,  as  I  conceive,  the 
law  wiH  not  construe  it  that  the  testator  intended  contingencies  not  raakc^'*' 
(which  are  as  metaphysical  notions)  to  disinherit  an  heir;  that  coastruction 
h  Ihe  true  reason  ;  the  words,  if  all  (he  sons  die  without  issue,  J„*J*/^**J^![ 
then  to  his  brother's  children,  would  not  suppl)^  it.  These  words,  Ungeneia  to 
Indeed,  might  give  an  estate  tail  after  failure  of  the  sons  before  ^^^^^^"^  •* 
(he  trethren,  but  not  between  John  and  his  brethren.     So 
here  the  words,  if  William  be  then  living,  shall  not  be  under- 
stood to  make  a  contingent  limitation ;  and  to  make  the  de- 
visor a  lawyer,  to  intend  the  metaphysical  learning  of  con- 
tingencies ;   but  plainly,  that  the   possession  shall  come  to 
William  or  John  if  then  living,  if  dead,  to  his  son,  or  heir 
male.      And  the  same  reason  which  makes  us  to  construe 
that  there  shall  be  no  contingency  in  the  estate,  though  the 
words  sound  in  contingency,  ^^if  William  be  then  living,'^  (i) 
i^  possession, — warrant  the  construction  that  the  words,  heir 
wade,  shall  be  construed  as  words  of  limitation,  and  not  as  de- 
sigotng  a  contingency  in   the  persoo.     The  testator,  I  sajr, 
knew  not  these  metaphysical  notions,  but  plainly  that  the  pos- 
sessipn  after  the  death  or  marriage  of  Elizabeth    should  come 
ta  William  if  he  were  then  living;  if  not,  to  his  next  heir  male. 
Apd  then  the  case  will  be  no  more  than  this :  he  deviseih  to 
Blasabeth  for  life,  remainder  to  William  and  the  next  heir 
male  of  the  body :  this  I  take  to  be  an  estate  tail  in  William ; 
for  the  word  heir  being  a  word  of  limitation  in  this  place, 
shall  be  taken  collective,  agreeably  with  the  cases  put  before 
out  of  the  register,  and  39  Ass.  and  in  5  Qar.  C.  B.  H.  S99, 
Thomas  and  Kemey's  case,  (k)  limitation  in  use  al  Edward 
Kemtejfs  ei  heir  male  de  son  corps,  en  le  singular  nomber, 
faU  iemus  un  estate  tail.    It  may  be  objected,  that  there  it 
was  hardy  words  of  limitation,  but  here  it  sounds  by  way  of  ^^'  ^\%g^ 
yifmaumier.    But  it  was  adjudged  in  a  stronger  case,  P.  1651.  .^oe.  S.  c. 

Vid.  1  Roll. 
Ab.?6.  pi.  4. 


<>!■  <■<■ 


' '  (0  After  the  word  "  living"  there  D.  pi.  10, 11.  12.  !l794^pl^  6  ^ 

Wa  U^k  in  the  manuscript,  and         (/)  Note  in  handwriting  No.  3,  or  stiie  249!- 

**poaeaion''  is  supplied  in  a -recent  )lr.  UmfrevilieX  and  the  first  cited  87S.    Cory 

haad»  No.  «.    The  whole  pasaage  is  book  "  14  Car.  1.  286.  506,'^  is  now  MS.  Rep^SSl. 

foofiued;  and  t^e  Editor  has  alter-  No.  42,  of  the   Harg.  collection,  ^g^^^ted^' 

edthe  hpacketSi  and  added  the  word  Cory's  MS.  is  now  No.  2S,  of  the  ]^s*  Rep.  of 

*J  warrant'*'  same  collection.  1654. 19.(/; 

ii)  Via,  Abr.  8.  p.  48.  tit  Peyjise 


J'   , 


Judgments  and  judicial  argumenU 


1669.       B«  B;.'Baw8ey  or  Pavrsej  and  Lionsdale.    J' give  my  lands  to 
^^^^^^^"^     fj^y  fon  Bichard  during  his  tife^  and  after  to  the  heir  of  his  body 
™"^     for  ''tver.'   A<ijadged  Richard  had  an  estate  of  inheritance :  and 
Q^^^f^-:^^^,  jfet  it  wae  limited  to  him  expressly  for  life.    And  eo  in  Sharp 
and  IVf  usgrave'scase,  (m)  C.  B.  1657,  a  copyholder  who  had  sur^ 
refiiered4a  the  use  of  his  willj  devised  to  Robert  for  Ufe^  asid 
qfter  hid  decease  to  the  heir  of  his  body  for  ever  upon  a  eondi^ 
aKWC'Itifas  agreed,  Robert  had  an  estate  of  inheritanca  a 
^)6irlJori  here,  \vhere^  it  was  limited  to  John  and  the  rest,  ge« 
n^raily,  without  limiting  it  for  life. 
Cited  in  Al-      t"  Agreeabiy  to  these  cases  was  Busby  Mansell's  case  (m)  in  the 
ford^s  case,  in  Exch^queri    A  man  having  a  long  term  devised  it  to  A.  foi! 
ese    por  .  m^  remain^r  to  the  heirs  of  his  body,  with  remainder  over. 
It'Wae  much  urged  the  heirs  in  case  of  a  chattel  took  as  a  par. 
chaser  r  but  because  they  were  words  of  limitation  in  their  pwnr 
nature,  and  it  vested  in  noperson  inesse^  the  Judges  would 
aonstrue  it  as  an  estate  to  A.,  and  the  heirs  of  his  body,  and 
would  not  udmit  it  as  a  limitation  in  contingency ;  and  yol 
there:  were 'Words  in  remainder,  and  being  of  a  term,  the  word 
heir^  or  heirs^  is  allowed.    And  the  word  next  alters  not  the 
ease  ;  to  the  heir  malcy  and  next  heir  malcj  is  all  one ;  for  her 
that  is  heir  male  is  next  heir  male.    If  the  words  had  beeo, 
JirH  heirmuUj  it  might  have  had  some  influence,  but- to  go  no 
farther : — but  next  is  no  more  ih^Lnwhen ;  the  law  implies,  and 
fi(o)  may  well  also  be  construed  next^  successive  et  pro  tempore*- 
It  is  objected  in  these  cases  there  was  no  remainder  limited 
over:  but  here  the  words  go  farther,  to  the  next  heir  male  of  his 
body^  and  the  heirs  males  of  his  body.    To  this  I  answer ;  that 
in  a  will  these  are  but  words  of  redundancy,  and  declaratory^ 
as  in  Shelly's  case ;  a  conveyance  to  the  use  of  the  heirs  males 
of  the  body  of  Edward  Shelly,  and  the  heirs  males  of  their 
bodies;  these  words  are  but  redundant,  and  make  not  the 
heirs  males  in  the  first  place  to  be  purchasers;  and  yet  the 
words  heirs  males  may  be  words  of  purchase,  as  well  as  heir 

The  reason  of  "^^^®  ^^  ^^®  singular  number.    But  the  reason  in  that  case 
Shetly*s  case.    Was,  if  the  first  words  were  words  of  purchase,  then  all  the 

issues  .males  of  the  body  of  Edward  Shelly  but  the  first  he 
excluded  to  take  by  the  limitation ;  which  reason  holds  strong 
in  this  case  of  a  will. 
Archer's  rase       jj  {g  iryg  j^  Archer's  case,(p)  there  was  an  express  de- 

considered.  • ^^ ^ 

(m)  This  case  is  called  Scarpetr.         (p)  /I  supplied  here. 
Goderd  in  a  manuscript  report,  No.         (p)  The  record  there  is  to  the  right 
49,1larg.  MSS,  pi.  SOS.  where  it  is     and  next  heir  of  Robot;  and  the 
skid  bytin  Uttifretille  not  to  hate     h^irs  of  his  body.    A>fa,  It  is  not 
bMid^i^kdt   i  ^  <•  .^  JMiT  inale  of.jti'is.Aaily><bat  Mr» 

(If)  3  Danvers  186.  pi.  2.  nude.—- Note  in  the  maouscript. 


V, 


m  th§  Camman  PUa$  and  in  other  Courti.  Bt 

▼ite  to  Robert  for  lifei  and  after  to  the  next  beir  male  of       166%* 

Robert,  and  to  the  heirs  males  of  the  body  of  such  next 

heir  male.    It  was  adjudged  he  had  an  estate  but  for  life, 

aad  the  next  heir  male  took  as  purchaser ;  but  their  being  ex-    Goim!uuK 

pressly  ^far  /^'*  in  the  very  will,  there  is  less  cause  by  con- 

stmction  to  give  him  an  estate  tail.    Secondly,  It  was  not  to 

the  heir  male  of  Robert,  nor  heir  male  of  the  body  of  Robert^ 

and  80  differing  from  the  words  subsequent  of  limitation  which 

will  alter  the  case,  as  I  shall  shew  by  and  bye.    But  here  it  is 

limited  to  William,  and  so  to  John  after  the  death  of  Elizabeth^ 

generally,  without  shewing  what  estate ;  and,  therefore,  may 

admit  that  construction  that  William  should  have  an  entail. 

*Bot  for  that  case  of  Archer,  I  will  not  raise  up  again  the 
question  from  the  grave  :  but  I  must  say,  first,  that  the  other 
point  of  contingency,  that  the  remainder  might  be  destroyed, 
being  unanimously  resolved,  went  to  the  end  of  the  case  ;  so 
that  the  resolution  of  this  was  ex  abundanti^  and  more  than 
needed ;  and,  secondly,  It  appears  by  the  verdict,  that  Robert 
was  son  and  heir  to  the  testator ;  and,  therefore,  the  estate  for 
life  limited  to  him  before  a  son  born  must  determine,  it  being 
iocompatible  that  the  fee  simple  in  him,  and  the  estate  for  life 
without  any  estate  actually  to  interpose,  should  stand  together. 

In  Lewis  Bowie's  case,  11  Co.  79,  upon  a  feoffment  or  co- 
venant to  stand  seized  to  the  use  of  A.  for  life,  ren^ainder'  to 
his  first  and  other  sons  in  tail,  remainder  to  the  heirs  of  the 
body  of  A. ;  there  is  an  estate  arises  when  the  contingency 
happens,  to  set  up  and  feed  the  contingent  use.  But  there  is 
none  such  in  case  of  a  will.  So  that  this  point  in  that  case 
was  passed  over  to  introduce  the  opinion  of  the  Court .  in  the 
greater  points  of  destroying  a  contingency  by  feoffment,  and 
of  a  warranty  descending  to  bar  it. 

And  in  truth,  the  case  itself  varies  in  the  record  of  the  ver- 
dict in  some  things  firom  it,  as  it  is  recited  in  the  case;  for  the 
words  of  the  will  as  they  are  found  by  the  verdict  are  ^  to 
Robert  for  life,  and  after  his  death  wholly  to  remain  to  the 
right  and  next  heir  of  Robert,  and  to  the  heirs  of  his  body 
[and  so  is  the  case  itself,  as  it  is  reported  3  Cr.  453.]  In  the 
case  it  is,  to  the  next  heir  male  of  Robert,  and  to  the  heirs 
males  of  the  body  of  such  next  heir  male.  But  be  it  one,  or 
the  other,  it  is  not  the  next  heir  or  heir  male  of  the  body  of 
Robert,  but  to  the  next  heir  or  heir  male  of  Robert,  and 
heirs  males  of  his  body ;  and,  therefore,  hath  more  ground  to 
make  him  a  purchaser,  because  the  words  whereby  he  should 
take  as  a  purchaser  differ  from  the  limitation  aft^r,  and,  are 
not  of  the  same  kind.    The  heir  male  ot  beir  of  Robert  ex« 


iM9.       tended  t6  the  ceilateral  line ;  so  did  not  the  words  of  limita- 

^•^*^^^^   tion ;  and,  therefore,  may  well  be  understood  to  be  of  a  dtlfer- 

Pettt       jug  ]£ind.   But  in  our  case  the  words  heir  male  of  the  body  of 

600DARV     WiUitiflD»  or  John,  and  the  heirs  males  of  his  body,  are  both 

i>f  one  kind ;  and  the  latter  words  vary  not  in  the  Itniitation. 
TillShelly^s  Thirdly,  the  time  of  the  will  in  Archer's  case,  and  of  this 
case,  it  was  mW,  are  to  be  considered.  This  will  was  made  8th  September, 
m^^er^  '  69  Elie.  1597. ;  and  Archer's  case  was  in  the  same  year.  That 
whenanestate  t»se  and  Sbelly's  case  came  in  print  three  or  four  years  after; 
r^Sor"*  *^  ^^^^  *'*'  Slielly's  case,  it  was  long  debated,  whether  where  an 
life,  remaia-  estate  was  limited  to  a  man  for  life,  remainder  to  the  heirs  males 
dertothe  of  his  body,  whether  the  heir  did  not  take  as  a  purchaser.  Andj 
of  his  body,     therefore,  even  in  that  case,  they  did  not  rest  in  limiting  it  to 

hiifdrd  ^l  *''^  '•^"  "®*®*  ^^^^  ^^y  ^^  Shelly,  but  to  the  heirs  males  pf 
take  as  a  pur-  Ae  body  of  those  heirs  males ;  and  that  may  he  the  reason  why 
chaser.  ft  was  so  limited,  both  in  this  and  that  will.     But  as  it  was  ad- 

5iidgefl  in  the  case  of  Shelly  to  be  superfluous,  so  shall  it  be 
li^re.  If  the  word  heir  be  taken  colleetite  for  heirsy  k  is  no 
'more  than  a  devise  after  the  death  of  Elizabeth  to  Willram, 
and  the  heirs  males  of  his  body,  and  the  heirs  males  of  the  body 
of  such  heirs  males;  with  like  remainders  to  John  and  the 
iieirs  males  of  his  body  ;  and  so  all  parts  of  the  will  agree. 
-  [P.  36Elis.  S€r.  96.  Smith  and  Hawes.  The  grandiatfaer 
iievised  to  the  father  for  life,  remainder  to  the  son  and  the 
Imrs  males  of  his  body,  remainder  to  the  right  heirs  of  the  de« 
.  '  Visor^  and  the  heirs  males  of  his  body  begotten.  The  grand* 
fkther,  (the  devisor)  and  the  &tfaer  die ;  the  son  had  issue « 
'^atfgbter.  It  was  adjudged  she  had  a  fee  simple,  notwithstand- 
ing his  intent  was  apparent  that  his  right  heirs -shouMliave  *an 
estate  tail ;  fin*  4he*fee  vested  in  the  father  by  the  death  of  thA 
devisor,  and  cannot  by  matter  subsequent  be  turned  into  an 

estate  tail.3 

Sunday's  case,  9  Rq).  Whidi  I  have  before  dted  in  part, 
proves  this  exposition.  He  devises,  if  his  son  Samuel,  to  Whom 
be  bad  before  devised  it,  have  no  issne  male,  then  his '  son 
%omas  to  have  it«  If  Thomas  marry,  havtng«  made  issue, 
then  his  aon  to  have  it ;  and  if  he  have^  no  male  issued  iSnit 
fticfaard  .to  have  it.  There  tb<(  estate  was  to  ThoaUn  g^iH)<> 
/rally^  and  after  to  his  son,  whidh  is  itouth  mora  partifeukr  fka^ 
ih»  word  next  lieir  male  in  our  case;  yet,  ad  mtoifdbH' isAM^ 
dUaiem^  the  law  will  construe  his  meaning  by  the  subseqwMt 
'vyords,  that  bis  issue  male  shall:  have' it,  so  tfaaft  nb>esttffir|^ 
to  the  son  of  Thomas  by  the  word  son;  ferAativonM^vclMIe 
*ai!her  8onf);*'lmt  an  estate  tail  settles  in  Thomas  biibself.  And 
'so'  by  analogy  (treason  in  our  case,  the  heir  iiwlf  .-aad^ Iiefrt 


tit  tk9  ComiMn  Meat  and  in  pth»  Cmirls.  8§ 

mUen  of  the  body  of  the  beir  male,  shall  extend  to  the  helrl     ,^^S^ 


males  of  the  body  of  William. 

•    I  do  not  denyi  this  is  not  the  clear  literal  interpretation  o^         ^ 
the  words :  but  it  is  enough  if  the  words  will  bear  this  inter^    Ooddab^« 
pretatioD,  the  other  parts  of  the  will  manifesting  this  to  be  his  The  dear 
intention,  and  thereby  avoiding,  not  only  contradiction^,  but  ab^  literal  inter- 
surdities,  which  would  arise  upon  another  interpretation.     But  ^^^^  ^ybe 
whether  this  interpretation  of  these  devising  words  shall  stand  departedmni 
or  not,  yet  his  general  intent  upon  the  whole  will  appearing,  iHaa^Moihcr 
that  the  heirs  male  of  the  body  of  William,  the  devisor,  shall  sound  inter- 
have  it,  by  express  and  pregnant  words  in  the  will,  subsequent  J^^^^ 
to  this.    That  part  of  the  will  shall  be  tsiken  to  be  in  force,  other  parts  of 
which  19  last  in  the  will,  and  agrees  with  that  general  intent^  JJJ'Jj,^^ 
rather  than  the  other  part ;  for  the  last  words  in  a  will,  and  th6  intentiom 
first  in  the  deed,  shall  stand  in  force.  ^  ^^  abaurdi- 

So  that  I  conclude,  that  the  general  intent  of  the  devisor  in  tradictions, 
the  will  was,  That  the  lands  should  so  to  his  sons,  and  the  may  thus  be 

heirs  males  of  their  bodies  successively  in   remainder.     And  I  t^^\     _^  ^ 
J    -         .^  "^  Tnatpartoift 

deduce  It,—  will  shall  be 

First,  from  that  which  is  apparent  in  both  clauses  of  his  will,  taken  to  be  in 
that  he  intended  his  goods  and  land  should  go  together.  ^^  \g^l  1^  Ui^ 

Secondly,  That  it  is  manifest  his  goods,  by  the  words  and  will,  and 
iotent  of  the  will,  are  to  go  to  the  heirs  males  of  his  body,  and  ^J^q^^ 
consequently  his  lands  ought  to  go  so  also.  intent    The 

Thirdly,   From  the  absurdities  and  unreaspnable  conse-  JT^n^l^d^ 
qmoees  of  another  eonstruction ;  First,  that  if  an>  of  the  tons  the  firal  in  a 
Mitltve  tiie  mother,  all  the  remainders  would  be  void,  contrary  *2^*'*f  ^* 
to  fats  express  intent.    Secondly,  That  if  William  or  John 
should  have  two  or  more  sons,  all  should  be  disiDherited 
4Nit  the  eldest,  and  the  estate   skip  over  them   to  another 
hrolher,  and   in  like  manner  from  one  brother  to  another 
brother.   Nay,  if  William  or  John's  wife    were  ensHni  at 
the  time,  and  the  child  born  afier  Elisabeth's  death,  it  should 
Jmtlake. 

And,  lastly,  firom  the  devising  words  themselves,  which, 
in  a  reasonable  and  (air  construction,  such  as  we  allow  jn  wills, 
Ibongh  Mei  necessarily,  jret  ^ailiiJNbai  absurdiiaUm  be  fairly 
*aad  wklMMit  violenee  eKtendeiil  to  'the  sense  of  devimig  the 
lands  tobis  son^  and  the  heirs  males  of  tiidr' bodies  in  re- 
fliainder  one  after  another,  [whereas  to  introduce  that  sens^ 
wbifih  is  put  npon  the  words  l^  my  brother  of  the  coo^ry 
opiniottf  and  which  confeesedly  fsfuries  with  it  these  nnimami- 
^Ue^KHMe^nennea  and  abnirditiia,  yosi  offer  graiitwrriolmito 
do^  srords^  iDV;«rheTOU  4he  werd»  are,  ftr  fmikmy-^hehe 
ihm  Hmmgfonilifhebe-de^ta He  nestt  ktktnqk ^^^hotj/^ 
you  put  in  the  words, /or  Hfe^  and  make  It  to  YiniUain;^roi' 'file'; 


CO  JudgmeiUs  and  judicial  argumenU 

%M%       and  you  put  out  the  words,  if  he  be  then  livings  and  if  he  be 
^'^^>^'^^   deadj  which  words  literally  sound  in  contingency  and  meke  it 
*  ^n^       to  William  for  lire,  remainder  to  the  next  heir  of  his  body,  and 
GoBoiLBBb    theheirs  males  of  his  body«3 

For  authorities  in  point,  I  can  cite  none.  I  remember  what 
Justice  Jones  said,  in  Daniel  and  Ubly's  (q)  case  :— *^^  a  caaq 
upon  a  will  has  no  brother,  and  therefore  authorities  in  point 
in  such  cases  cannot  be  expected."  But  these.cases  which  (as 
cousin  german)  by  analogy  of  reason  agree  with  ours,  as  Sun- 
days  and  Spaldings,  I  have  cited,  as  they.came  in  my  way,  and 
lay  no  further  weight  upon  them. 

I  conclude  that  judgment  ought  to  be  given  for  the  defend- 
ant, who  claims  under  the  recovery  suffered  by  Thomas^  who, 
as  I  have  argued,  was  tenant  in  tail* 

(q)  Latcb,  and  the  contemporary  reporters,  3  Car.  1. 


BECKMAN  V.  M APLESDEN.  (a) 
Tr.  10  Car.  2.    Rot.  1746. 

[The  law  requires  the  same  measures  (b)  for  the  same  kind  of  com- 
modities. The  King's  standard  j  or  vntie  standard,  is  not  the  role  for 
all  commodities ;  except  by  analogy  and  proportion.  The  constant 
uniTersal  practice  of  .the  country,  taken  notice  of  and  approved  by 
the  statutes  themseWes,  has  allowed  different  measures,  according 
to  the  different  natures  of  the  things; to  be  measured. 

In  an  action  of  trover  and  conversion  for  taking  away  certain 
pots^  and  thirty  pounds  weight  of  pewter  pot  metal,  the  special 
verdict  finds  that  the  plaintiff  was  posses^,  of  the  pots  in  the  de> 
claration,  and  so  finds  the  special  matter  touching  them ;  but  they 
say  nothing  as  to  the  thirty  pounds  weight  of  pewter  pot  metal, 
neither  finding  the  plaintiff  possessed  or  not  possessed ;  or  the  de- 
fendant guilty  or  not  guilty  of  the  conrersioa.  This  omission  vi« 
tiates  the  verdict,  although  the  conclusion  is  special ;  inasmuch  as 
the  conclusion  is  grounded  on  the  special  matter  which  extends  not 
to  the  metal.  And  this  is  not  holpen  by  the  statute  of  SIR.  8.  c.  90. 

«.  pf  Jeofayles*  That  statute,  after  issue  tiied,  aids  aegtignhce  or  de- 
fault of  the  parties,  their  counsel,  or  »ttoroies ;  but  not  the  verdict 
or  fault  of  the  jurors.} 


(«)  A  note   of  the  argument  of  fol.  201.   The  defehdaiit  was  Mayor 

counsel  in  this  case,  is  in  No.  S78l,  of  Maidstone  in  165S-^1659. 

•of  the  AyscongfaMSS.  in  the  British  (*)  See  a  shoit  neVe  on  the  late 

Muacfum.     U  was  decided  in  Mi--  diseussions  vifon  aa  nniformify  of 

fhaelmaa  term,  14  Car.  II.    Harg.  waightsandnieasurssinAp|C»dizO* 
MSS.  No.  5».  fol  189^  and  No.  h7. 


-  f  I 


M  (hiQpmmon  PUiaBand  in  other  Courts.  W 

Aa  lietifitarof  trorer  and  coriversion  ia  broaght  against  Ger-        fm% 
hoe  MapAesden  by  Gabriel  Beekman,  for  one  pe#ter  gallon   ^"^^V^^ 
potj  onie  pewter  quart  pot,  one  pewter  pottle  pot,'  one  pester     B*«*iiAK 
pint  pot,  301b.  weight  of  pewter  pot  metal,  and  901b.  weight  MAn^^Kir. 
if  oth^r'  pewter  metal  called  lay,  to  the  valne  of  lOQf . '  ad  i^^^  j^gg 
dkKmmrjii  10/.  -    No.  55.  fol. 

Ujion  not  guilty  pleaded,  a  special  verdict  is  fednd  ^—         foLMa!  ^^* 
That,  28th  October,  1659,  the  plaintiff  at  Maidstone  No\ncnUoa 
was  possessed  of  the  several  pots  in  the' declaration ;  of  pewter 
and  that  the  defendant,  the  same  day  and  year,  was  «"«*»*•(«) 
mayor  of  the  town  and  parish  of  Maiditone,  and 
clerk  of  the  market  there ;  and  that  at  the  6ouri  of 
the  clerk  of  the  market  held  there  *1br  the  said  town 
and  parish,  the  said  S8th  day  of  October^  before 'the 
said  defendant  then  mayor,  the  jury,  then  sworn  to 
enquire  of  the  defects  of  weights  and  measures,  did 
present  that  certain  pewter  measures,  vi%.B  measure 
called  a  gallon  pot,  another  measure  called  a  pottle  Not  found 
pot,  another  measure  called  a  quart  pot,  and  another  ^'j^^TJIJ 
measure  called  a  pint  pot,  being  the  measures  of  the  as  in  the  de- 
plaintiff,  and  by  him  used  commonly  in  the  sale  of  deration,  (c) 
distilled'  waters,  were  severally  defective  in  measure, 
and  not  according  to  the  standard.    And  the  jury, 
upon  the  special  verdict,  dd  further  find,  that  at  the 
said  court  of  the  clerk  of  the  market  for  the  said 
parish  and  town  of  Maidstone,  the  said  SSth  day  of 
October,  1659,  the  said  pots  were  tried  in  the  said 
/'  court  of  the  clerk  of  the  market,  and  there  fotlnd  to 

contain  less  than  the  standard  by  virtue  of  the  statute  ^^^  ^^^ 
'.    delivered  out  of  the  records  of  the  Exchequer,  and  whom  tried; 
^ '; '"         kept  in  the  to^^(m  of  Maidstone  aforesaid  for  the  whole  aor  do  the 
county  of  Kent ;  and  that,  thereupon,  the  defendant  ^,'Zatonly 
being  then  mayor  of  the 'said  town  of  Maidstone,  in  that  the^  were 
the  said  court  of  clerk  of  the  market,  did  sein  the  of  In^e^'l^ 
said'pots  as  fbrfeited,  and  did  break  the  said  pots,  8are.(c) 
and  destroy  them,  according  to  the  form  of  the  sta- 
^  tute  11  H«  7.,  in  such  case  made  and  provided. 
And  they  further  find^  that  the  said  pots  were  'of  the 
bigness  of  the  several  measures  used  for  the  sale  of 
wine,  and  were  worth  30t.  But  whether  the'standard 
measure  for  retailing  wine,  and  the  standard  measure 
for  retuling  ale,  are  and  of  right  ought  to  be  one 
and  the  same  measures,  or  diverse,  the  jury  know 
'  not ;  and  therefore  pray  the  advice  and  obnsideration 

U)  Nolos  in  the  niargiaifl&eUsiiseri^'     '  ''''   -^ 


'    JMgmenU  an4jHditi0l  argumenU 

•Mt*  oTliitf  Court;  and  if  the  Court  shall  think  that  the 

standard  mMsures  for  retailing  wine,  and  the  standard 

measures  for  retailing  ale,  are  not,  nor  of  right  ooght 

to  be,  one  and  the  same  measures,  but  diverse,  then 

tbey  find  that  the  defendant  is  guilty ;  and  assess  for 

damages  SOs.  and  for  costs  40^.  And  if  the  Court  shal^l 

be  of  opinion  that  the  Btandard  measures  for  retailing 

wine,  and  the  standard  measures  for  retailing  ale, 

are^  and  a(  right  ought  to  be,  one  and  the  same  mea- 

suresy  and  not  diverse,^^  then  they  fiod  the  defendant 

dotyuiUy. 

In  this  case  there  are  two^  things  to  bo  considered :  the 

•Nttter  i»  law  intended  by  this  verdict^  and  the  sufficiency  or 

iasuffidency  of  the  verdict  itself. 

As  to  the  bringing  in  question  of  this  matter  in  law ;  the 
natter  in  law  is  but  this,  whether  by^  the  law  the  measures,  that 
ie  to  sayy-gallons,  pottles,  quarts,  and  pints^  by  which  wine  is 
by  law  to  be  sold,  ought  to  be  of  the  same  content  aud  bigness 
«a  the  gallons^  pottles,  quarts,  and  pints^  by  which  ale  is  to  be 
asld^  But  to  usher  in  this  question  two  things  are  to  be  sup- 
j^osed  as  implied  in  the  verdict ;  the  one,  that  distjUed  waters 
are  to  be.sold  by  retail  by  the  sam^  measures  by  Which  wine 
is  to  be*  retailed;  and  this  I  take  to  be  supplied  well  enough 
by  reason  of  the  coadusioo  of  the  special  verdict;  for  that  all 
things  necessary  to  it  are  to  be  intended  and  supplied,  but  that 
wheneoftbe  doubt  is.  The  saooad  is  this,  that  the  law  sup- 
fKMes  there  is  a  standard  measure'  or  standard  measures  for 
wine  and  ale  %  for  so  the  question  upon  the  verdict  is :  whether 
lhe»  standard  measures  for  retailing  of  wine,  and  of  ale,  are, 
Md  of  right  ought  to  be,,  the  same  measures. 

To  begin  then  with  the  matter  in  law :  the  question  is,  whe- 
ther the  standard  measures  for  retaiiing  of  wine  and  ale,  vis. 
the  gaUoos^  pottles,,  quarts^  and  pints,  ought  to  be  the  same  as 
the  verdict  is  found.  It  is  whether  the  standard  measures  for 
.Sf tailing  wiip^  and  ale  are,,  and  ought  to  be,  the  same.  The 
jGurst  proferjty  is  qumstiofacii^  whether  tbey  are  the  same.  The 
second  b  q/MSiicf  juris f  whether  they  ought  to  be  the  same : 
mdod  qucstioiieni  facti  non  respondent  Judices.  Bui  as  this 
ease  is,  Ithidc  the  conclusion  of  the  jury  ia  the  speciaf  verdict 
io^be  well  enough  ;  .for  the  question  is  not  purely,,  whether  the 
.weaaures  for  retailing  wine  ^nd  ale  are  the  san^e,  though 
4^haps  also  tb^  nia^  be  well  enough;  but  whether  the  stand' 
md  measures  for  retailjng^&c.  are  the  same. 

Now  the  words  ^^  standard  ^ljeasure^''  I  conceive,  have  a 
double,  sense ;  properly^they  signify  a. particular  measure  aj»* 
pointed  by  law  acansding  to  whffli  other  m^^t^Vf ^  ^^^  made, 


m  Hie  Ckrnimm  Pka$  Md  in  tti^  Oimrts.  ^ 

wnd  aoeording  t6 .  tfte  proportia  and  eotitents  whereof  roeh       tttSk 
things  are  to  be  %o\i  Vy  toeatferei    Of  these  k  appears  there    y^'^^^^ 
were  two  eortt,  the  Ktng*8  standard  measures^  which  werk    pni^iuaf 
aneieatly  kept  in  the  Exchequer,  or  the  Treasury,  as  appeari  Mjumiieai 
by  the  statute  12  H.  7.  c.  5.    By  that  statute  it  a1s«  appears)  Though  I  find 
ihat  the  same  standard  measnre,  as  to  the  gallon  and  bushel^  since  many  of 
(which  alone  are  provided  for  by  the  statute  II  and  19  ti.7.)  j^^r^oved 
were  not  right,  but  misguided  the  King  and  Pkrliaiaefit  id  the  into  Uie 
measores  made  by  the  act  of  the  12  H.  7. ;  [and  no  wonder,  for  '^^^^'  (^ 
the  denarius,  the  EngliA  penny,  by  the  said  old  statnf^s  ef 
H.  3.  and  E.  I.  was  the  foundation  of  our  measures ;  Wllich 
deterins  then  was,  and  so  it  was  in  king  Ethelred*8  tine,  the 
twentieth  part  of  the  Troy  ounce.    Under  Ed.  3.  it  came  te 
be  dtmittished  to  the  twenty<»sixth  part.    Udder  H.  6.  ta  tb6 
fhirty-secood  part.  In  Edward  the  Fourth's  time  to  the  ^rtieth 
part ;  and  to  it  continued  at  the  time  of  the  making  that  stat^ 
11  H.  7.,  M  is  obseff ed  by  Mr.  Graves  in  his  Denarias,  foP. 
116, 117;  and  appears  by  the  old  statutes  9E.  3.,  VH.  ft 
c  13.,  and  other  statutes;  and  now  sixty-fwo  go  to  an  boneei 
Bot  be  it  for  that,  or  for  what  other  reasba^  it  appears  IM 
standard  of  11  H.  7.  was  not  (e)  fight.]}    The  Kttig  did  make», 
or  at  leait  enact  to  be  made,  a  new  standard*  of  a  boshel^  and 
a  gallon,  tO  tettain  in  his  treasury  for  ever  i  end-did  caase  th^ 
former  measures  to  be  destto^d.  besides  the  Kfng^s  fetAifdhrtl 
Id^astirel^  there  trem  other  measures  called  standard  mea^ 
Mres,  whitk  were  Aade  and  allowed  in  partfbiilar  eitieJb,  mA 
eiHer  plaees,  agl^ng  i¥ith  the  tonrtent  of  the  ISikig^e^  stattO^ 
ard  in  (be  Cxehequer,  aft  fcotaoMoAr  measUrto^  these,  by  Ih^ 

itntunss  of  11  H.  7.  and  12  H.  7.,  Were  mads  #rbt^^  aM 

siued  aiicoftflttg  to  the  bushef,  and  gaHoit,  Sd  now  dMde  fof  tlie 
feKtheqaer  $  add  diarked  with  th^  tetter  H.,  and  a  crowvl  ;')ind 
iheie  ire  afeb  ^Iled  the  King^s  standard  for  Weights  add  aH^ 
lareis  by  the  statuiei  II  H.  7.;  and  aeebrding  to  iherie^'  hf 
that  Btatdtt  tbt^re  in  pewefgften  to  male^  'sig^,  m9  prhit  Kte 

Weights  add  dl^aMTeil  taOttlrfi  i^itrlng^  tUf  ^d^.        ''* 

fen  the  sciaottd  s^tise-of' these  n^oMb,  standard  ide^ntMre^,^  If  eotft- 
ceive  there  is  not  meant  any  particuldr,  single,  IdAViddal  ttiea* 

iidres^  bat  th^  «edtedt;  a  rdfe  agreeable  to  wftidk  kU '  meatores 
a^  to  be  Mkde  ;  thft  Msiiee^  ^otiohion,  or  ^Mrfo^,  Wftei^dM^ 


.1    ^  ■    .-^  .      .A         -•■-..m-.f.      \.j..xl       .-.lA-i      li^ 


tf  I.  1-1  J. 


{it)  Note  in  the  handwriting  of  fortj-fiilh,   aferwards  sixty  pence 

tbeortghnldnBdlMript  Vftscoutetf  dtt1ftff*fit&  eoditeiil'the 

(ey  tn  tbt  dl{fi6ir  if  tte  ¥rM^  second  jfettr  of *^)eMt  iJflfllMliK  tM 

ef <}fe«1rtt  od>  the  ddnnrids,  tt  hb  Vhirittglief  f^gn iilXf-t^if.^'  Siie.JKj^ 

%oriK%  try  Mh^,  titr,  he  gees  ^  yehdi*  %  tbt^  rettiakla^e'iio^  bi 

to  say,  «>  Under  H.  8.  (stat  39  Itl  ^^  otif  ancteht  Wel|^  iat  tfasUditt 

St  firrt  it  was  the  fortisth,  then  the  )i»f«ierv«d  th  th«  OHtdfl  libtiiy;    '  * 
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all  Mich  kiD4  of  things  as  are  properly  to  be  measured,  are  ia 
be  measured.  As  when  the  statute  says  sit  una  mensura  per 
totam  AngUam^ii  cannot  be  understood  of  the  mechanical  part, 
the  instrument  which  we  call  the  bushel,  gallon,  or  measufce ; 
one  such  measure  cannot  serve  for  all  England :  but  it  is  to  be 
understood  of  the  rule,  the  content  or  proportion  of  the  bushel, 
gallon,  or  .other  measure,  by  which  things  are  to  be  measured  ; 
and  according  to  which  proportion  all  the  measures  of  the 
bushels,  gallons,  or  the  liice,  which^are  the  mechanical  parts  of 
the  vessels  which  we  use  in  measuring,  are  to  be  made. 

And  in  that  sense  the  standard  measures  are  the  contents  or 
quantity  of  those  measures  which  the  law  hath  appointed  and 
allowed.    In  this  sense  tlye  standard  measure,  I  take  it,  is  that 
which  is  in  the  statute,  SI  E.  1.  (f)  ordinatio  pro  mensuriSy  (ia 
some  books  it  is  printed  among  the  statutes  made  18  E.  9.)  vix. 
'<  AinEnglish  penny,  which  is  called  the  sterling,  round  with- 
out clipping,  shall  weigh  thirty-two  grains  of  wheat  well  dried, 
and  gathered  out  of  the  middle  of  the  ear;  and  twenty  pej^ 
make  one  ounce;  and  twelve  ounces  one  pound ;  and  eight 
pounds  make  a  |^lon  of  wine,  and  eight  gallons  of  winem  ake 
a  bushel  of  London,  which  is  the  eighth  part  of  a  quarter." 
Which  statute  is  but  an  affirmance  of  the  law  before. that  time, 
[as  appears  expressly  by  the  statute,  51  H.  3..  intituled,  Asnsa 
panit  ei  cerevtsias  (g%  which  is  in  the  very  same  words  as,  th^ 
arduudiopro  metuuris^  31  E.  3*  '  And  there  it  is  said  to  have 
been  the  assise  in  the  time  of  the  progenitors  of  King  Henry  III. 
and  is  exemplified  by  Hen.  III.  at  the  request  of  the  bakers  of 
Cioventry.]    ;The  standard  measure  remaining  in  the  Exdu^ 
quer,  varying  from  this  rule  or  ordinance  of  51  H.  HI.  ai|d 
SI  E.  I.,  the  statute  12  H.  YII.  c.  5.  reserves  this  assize ;  and 
enacts,^  ^^  That  the  measure  of  a  bushel  contain  eight  gal- 
lons of  wheat,  and  that  every  gallon  contain  eight  pounds 
of  wheat  of  troy  weight,  and  every  pound  contain,  twelve 
ounces  of  troy  weight,  and  every  ounce  contain  twenty  sterlings, 
and  every  sterling  be  of  the  weight  of  thirty-two  corns  of 
wheat,  which  grow  in  the  midst  of  the  ear  of  wheat,  according 
jto  the  old  law  of  this  land." 

So  that  in  this  sense  I  conceive  the  standard  measure  is 
that  assisEe  or  rule  which  the  law  allows  for  bushels,  gal- 
IonS|  and  other  measures.    In  this  latter  sense,  I  conceive 


(/)  In  tlie  edition  of  the  statutes 
bldy  printed  by  authority  of  Par- 
liaoMat,  it  is  not  entered  either  as 
81  B.  1.  or  18  B.  8.  but  in  Vol.  I, 
f.  804.  onder  the  title  of  ^fjte  ^ 


the  statutes  of  uncertain  date. 

(jg)  In  the  parliamentary  edition 
of  the  Statutes,  thb  is  printed  among 
the  Statutes  of  uncertain  date,  YoL  L 
p.  198. 
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the  qaestion  put  by  the  jurors,  whether  the  statidstrd  mea'^       J^^ 
8«fe  for  retailing  wine  and  ale  are  the  same,  is  to  be  intend-     "^^"^^^^^t 
ed ;  for  that,  in  the  other  sense,  the  question,  whether  there     BEckkAN" 
be  two  sorts  of  standard  measures  for  wine  and  ale  in  this  yixvLisDzv. 
treasury,  or  whether  two  sorts  of  standard  measures  for  wine 
and  ale,  at  Maidstone,  or  other  the  places  appointed  for 
standard  measures, — this  is  not  to  be  determined    by    the 
Court;  but  is  an  enquiry  of  fact :  though  I  shall  have  occasion 
to  say   something  concerning  the  several    standards  in  this 
sense  also.    But  the  question,  or  doubt,  of  the  jury  is  to  be 
taken  in  this  other  sense  ;  that  is,  whether  the  rule  or  canon 
.for  the  proportion,  or  assize  measure  of  wine  and  ale,  are  and 
ooglit  to  be  the  same*     In  this  sense  it  signifies  the  same  thing 
to  say,  the  standard  measure  for  wine  and  ale  is  thus,  and  the 
standard  measure  for  wine  and  ale  ought  to  be  thus.    The 
qobstion  is  wholly  de  canone  of  the  rule  or  law  by  which  such 
Aings  as  wine  and  ale  are  to  be  measured. 

So  that  the  conclusion  of  the  jury  as  to  this  matter  being  well 
enongh,  I  come  to  the  point  of  law  intended  by  the  verdict, — 
wkeiher  by  law  the  measures  by  which  ale  or  beer  are  to  be 
rekuled ought  to  be  of  one  content  or  bigness;  and  the  med" 
sures  by  which  wine  or  distilled  waters  are  to  be  retailed  ought 
to  be  of  another  J  that  t>,  a  lesser  content.  And  I  conceive  the 
lie  or  beer  gallon,  pottle,  quart,  and  pint,  are  by  law  greater 
tluan  the  wine  gallon,  pottle,  quart,  and  pint. 

^be  principal  argument  that  hath  been  insisted  on  against 
this  opinion  is,  that  Magna  Charta,  c.  S5.  and  the  stat.  T6  Car. 
c  19J  artd'jgenerally  all  the  statutes  concerning  measures,  do 
cflilaet,  *•  Tliat  there  ought  to  be  but  one  measure  per  tothm 
Ai^iamr    The  statute  of  16  Car.  is,  «  That  from  thence- 
fiNTtfr'  there  shall  be  but  one  weight,  one  measure,  and  biTe 
yard,  according  to  the  standard  of  the  Exchequer,  througfiotit' 
dl  the' realm',  as  well  in  places  privileged  as  without,  any 
QSfe^  or^'£ustom  to  the  contrary  notwithstanding;*'  and'  some 
olfer't^f 'the  sfailites  also  have  negative  words;  and' divers 
caM'h&ve'li^^'put;  thbt  no  cii^^tom  can  prevail  agaifiif  a'lie-* 
gative  statute.     And  hence  it  is  inferred  that  the  meastire^  iter  * 
al^ahd  Wine,  that  ir,  the  gallon  for  ale,  and  the  '^n)!5h  ISr 
wibe,  and'  sothe'  pottle,  quart,  and  pint,  are  to  be  the^s&VneV^ 
for  else  it  is  not  ^^  una  mensura  per  totam  Angliam,^^    C'^o' 
strengthen  this  opinion,  there  may  be  added  several  authoritieS| 
though   not  mentioned  at   the  bar ;    Crompton's  Justice  of 
Peace,  fol.  84(/),    in  these  words,   "  Nota^  que  Pophani,^^  . 
Chief  Justice^  dit^  que  le  measure  de  vin  et  ale  serra  twt  un. 


.1 
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1663.       ei  que  issini  ad  etre  agree  per  les  Justices^  vi%.  accordant  d 

^^f^^y^^     standard  del  Exchequer, '^^    And  it  is  very  true  there  was  such 

^KCKXAN     1^  resolution  of  all  the  Judges,  in  the  year  1583,  concerning 

Mapl^eit    Salisbury  5  a  copy  of  which  resolution,  extracted  out  of  this 

Register  at  Salisbury,  I  must  own  with  many  thanks,  to  have 
received  from  my  brother  Hyde,  Recorder  there.  It  is  this : — -. 
^^  Prima  Maiij  at  the  Star  Chamber,  1583.  In  a  controversy 
grown  between  the  mayor  of  the  city  of  New  Sarum,  in  the 
county  of  Wilts,  and  one  Robert  Holmes,  vintper,  and  other 
vintners  of  that  city,  concerning  measures  for.  wine  by  the  said 
vintners  of  late  altered,  and  used  within  the  said  city,  and 
drawn  to  a  less  content  than  by  the  laws  of  this  realm. they 
ought  to  be.  Out  of  which  controversy  there  grew  these 
questions  following : — : 

1st,  Whether  any  measure  by  the  laws  of  the  realm  ou^ht 
to  be  used  within  the  same  city,  which  should  not  first  be 
viewed  and  allowed  by  the  mayor  of  the  said  city  for  the  time 
being. 

Sdly,  Whether  the  measures  for  wine  and  ale  ought  to  be 
all  one  for  the  content,  and  not  divers,  by  the  laws  of- the 
realm  ;  and  ought  to  be  sold  by  the  content  of  the  measure, 
and  not  by  weight. 

And,  3dly,  Whether  any  wine  or  ale  ought  to  be  sold 
by  any  measure  other  than  such  as  is  to  be  warranted 
and  doth  agree  with  the  standard  of  her  Majesty^s  Ex- 
chequer. 

AJl  which  questions  by.  the  practice  and  device  of  the  said 
vintners  being  made  very  doubtful,  it  pleased  the  l4)rds  of  the  ^ 
Council  to  commit  them  to  the  decision  of  the  two  Chief  Jus- 
tices and  Judges  of  the  realm,  and  the  rest  of  her  Majesty's 
learned  counsel,  who,  by  letters,  were  required  to  examine  Uie. 
controversy,  and  to  certify  their  opinion  thereof,  and  of  the 
said  questions,  according  to  the  true  sense  and  construction  of 
the  law.  By  virtue  whereof  they  have  assembled  themselves 
together ;  and  deliberately  and  at  large  heard  the  allegations, 
objections,  and  answers,  of  the  parties  by  their  learned  counsel 
propounded  and  debated  on  both  sides.  This  day  their  opi- 
nions and  judgments  upon  the  said  controversies  and  questions 
were  delivered,  and  reported  to  the  Lords  and  others  of  the 
Pf  I vy  Council,  in  the  Star  Chamber,  by  Sir  Christopher  Wraj, 
Knight,  Lord  Chief  Justice  of  her  Majesty's  Bench,  and  Sir 
Edmond  Anderson,  Knight,  Lord  Chief  Justice  of  the  Com- 
mon  Pleas,  as  well  for  themselves  as  for  the  residue  of  the  said 
justices,  judges,  and  ^earned  counsel,  as  foUoweth : — 

1st,  That  no  measures  ought,  by  the  laws  of  the  realm^ . 
to  be  used  within  the  said  city,  except  the  same  were  first 
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viewed  and  allowed  by  the  mayor  of  the  same  city  for  the  time 
being*. 

Sdly,  That  the  measure  for  wine  and  ale  is  and  ought  to  be 
all  one  for  the  content  of  the  measure,  and  not  divers  ;  and  to  Maplesden. 
b^'  sold  by  the  content  of  the  measure,  and  not  by  weight, 
at  by  the  said  Holmes  and  the  vintners  was  frivolously  pre- 
tend^. 

And^  ddly,  That  neither  wine  nor  ale  ought  to  be  sold  by 
aay  meaaore  other  than  such  as  is  to  be  warranted,  and  doth 
agree  with  the  standard  in  her  Majesty's  Exchequer  (g)." 

But  notwithstanding  all  this,  I  hope  1  shall  give  satisfaction 
to  olliera,  as  I  have  to  myself,  that  this  opinion  is  mistaken,  is 
gromided  upon  a  wrong  exposition  of  these  words.  Sit  una  meti" 
tmra  et  mmm  pondus  per  totam  Angliam.'] 

I  omiceive  the  words  have  another  exposition  and  meaning  : 
— ^  There  shall  be  hot  one  measure  throughout  England," — 
(hit  is  to  say,  for  wine  there  shall  be  but  one  gallon ;  not  one 
tort  at  London,  and  another  at  Bristol,  and  another  at  York ; 
and  so  for  corn  and  other  things.  There  shall  not  be  several 
florta  of  measures  in  several  parts  of  the  realm  for  the  same 
kind  of  commodity  or  merchandize.  But  not  that  all  kinds  of 
thinga  that  are  to  be  measured  shall  be  measured  by  the  same 
Uad  of  gallon,  or  other  measure : — not  that  wine,  and  corn, 
tad  beer  or  ale,  shall  have  the  same  measure.  And  that  this 
oq;hC  to  be  the  meaning  and  exposition  of  the  statute  appears, 
Uty  from  the  nature  of  the  things  that  are  measured  ;  they  are 
ladi  «•  do  require  a  difference  even  in  the  proportion.  Take 
theaame  gallon,  and  put  wine  into  it,  it  will  be  of  one  content. 
Pal  com  into  it,  it  will  hold  proportionably  less  in  that  room; 
iiir  it  lies  hollow.  And  put  ale  or  other  liquors  that  will  froth 
or  overflow;  when  it  hath  stood  awhile  there  will  be  still  less. 
So  tliat,  fiU  one  gallon  with  ale,  and  another  of  the  same  con- 
tent with  wine,  there  will  be  more  wine  in  the  gallon  than  ale, 
pcoportionably ;  and  so  corn  and  dry  things,  lying  hollow  in 
the  meaaare  till  they  be  shaken,  will  not  fill  up  the  measure  as 
wioe  wHl.  Sdly,  The  practice  and  usage  at  all  times  hath  been, 
aeeordinglyi  to  have  different  gallons :  the  wine  gallon,  whereby 


(^  ne  Editor  is  indebted  to  the 
iindncsB  of  the  present  Deputy  Re- 
corder of  Salisbury,  Mr.  Tinney,  for 
aaacenrmte  reference  to  the  book  in 
vkkh  this  case  may  be  found.  It  b 
kefl  in  the  Council-house  at  Salis- 
borj, and  lettered  on  the  back,  Leger 
CSd.  The  passage  in  the  text  is  in 
foL  70,  bs  77.  It  forms  part  of  a  long 


entry  intituled  in  the  margin,  <<  Tlie 
Copies  of  the  Council  Orders,  and  Let- 
ters, as  touching  the  Tintners."  The 
entry  of  the  order  of  the  Pri?y 
Council,  ends  with  the  following ' 
note  : — *'  This  copic  agreeth  *with 
the  original  remaining  of  record, 
in  the  Register  of  Counsell. 

"  Thomas  Willes." 
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UDivertal 
practice  is 
the  best  ex- 
pounder 
of  the  laws. 
Common 
usage  in  case 
of  measures* 
hath  ex- 
pounded 
statutes. 
In  the  sale  of 
wood,  the 
acres  shall  be 
measured, 
according  to 
the  custom 
of  the  coun- 
try. 


Ruch  things  as  wine  and  other  liquors  are  measured  ;—«tIie 
ale  or  beer  gallon,  and  the  corn  gallon,  and  other  measures, 
have  difiered  in  their  content.  It  is  so  in  London  ;  it  is  so  all 
England  over.  And  if  the  defendant  here  bad  done  equal 
justice,  he  must  have  used  the  vintner's  pottles,  quarts,  and 
pjnt9,  as  he  did  the  distiller's.  It  cannot  be  supposed  that  roeo 
would  offend  against  the  law  barefaced  ;  and  in  defiance  of  the 
law,  by  a  univer9al  conspiracy,  buy  and  sell  directly  coptcacy 
to  acts  of  parliament  from  time  to  time.  [It  is  said,  the  whole 
catholic  church  cannot  err  in  practical  fundamentals ;  and,  cer- 
tainly, the  whole  nation  cannot  err  against  the  law ;  for  what 
makes  the  law  of  the  land  but  universal  custom  and  practice  ?]  and 
universal  practice  is  the  best  expounder  of  the  laws.  [Common 
usage,  in  case  of  measures,  hath  expounded  statutes.  Ifa  man  sell 
so  many  acres  ofwood,  it  shall  be  measured  according  to  the  usage 
of  the  country,  47  E.  3.  18.  6  Co.  67.  33  E.  l.(A).  notwith- 
standing the  statute,  De  Terris  Mensurandis.  And  so  a  reco- 
very in  the  shire  of  so  many  acres  shall  be  taken  according  to 
the  shire  acres ;  and  so  it  is  agreed  in  the  case,  3  Cro.  212. 267. 
Minge  and  Eale's  case;  if  a  statute  mentions  miles, — as  the 
statute  23  Eliz.  c.  5.  provides  that  none  shall  employ  for  coaly 
or  fuel  for  making  iron,  any  wood  growing  within  twenty- 
two  miles  of  Liondon,  nor  within  four  miles  of  Rye,  &c.  the 
miles  are  to  be  accounted  according  to  the  usual  ways,  and 
common  usage ;  and  not  as  a  bird  or  an  arrow  may  fly.  But  if 
a  bond  be  conditioned,  if  the  ground  where  the  woods  stood  be 
fpur  miles  from  Rye,  there  it  shall  be  taken  according  to  the 
law,  and  a  geometrical  computation  shall  be  sufficient.  But 
statutes  shall  be  expounded  according  to  usage,  and  so  shall 
grants.  If  a  man  grant  a  barrel  or  hogshead  of  beer  to 
apother,  the  beer  passeth,  and  not  the  vessel :  but  if  a  maa 
gets  a  hogshead,  or  tun  of  wine,  the  vessel  itself  passeth  for 
usage;  and  practice expoundeth  the  words.] 

Indeed  the  statiiles  which  command,  there  shall  be  but  one 
measure,  are  but  in  affirmance  of  the  common  law,  which  saith 
SQ  much  ;  and  are  to  be  expounded  as  usage  and  practice  hath 
expounded  the  common  law.  The  mischief  as  to  the  measures 
was,  (which  was  principally  provided  against  by  the  statutes 
11  &  12  H.  VI 1.,  and  some  other  statutes,)  that  some  sold  corn 
and  the  like  things  by  the  Winchester  bushel,  others  by  other 
measures;  whereby  badgers  and  others  cozened  both  buyer 
and  seller.  This  mischief  was  endeavoured  to  be  remedied  ; 
and  it  is  a  mischief  at  this  day^  as  he  said  of  astrologians,  hoc 


(h)  In  the  parliarocnUry  edition,      Uia  date,     Vol.  I.  p.  «06. 
this  is  amongst  the  statutet  of  uncer- 


in  the  Common  Pleas  and  in  other  Courts.  M 

gefms  hominum  temper  vetabitur^  semper  retinebituTj  so  I  may        1662. 
•ay  of  these  difTerent  kinds  of  measures,  they  nill  be  always  "^^^ 

forbidden,  always  retained.     But  the  diversity  of  measures  ac-     ^s^ckmaic 
cording  to  the  nature  of  the  things  measured,  so  there  be  the  Maplesdek, 
same  rule  all  over  England,  is  no  mischief  at  all. 

And  the  common  law  in  this  is  well  explained  by  our  own  Old  print440. 
historians,    who  mention  the  time   before  Magna  Charta. —  Mati^pjJ™ 
Hoveden,774,  mentions  assisa  de  mensur  is  facia  per  Richardum^  Aodo  1197, 
regem  Anglia^  anno   1198.     ConslHutum  esiy  saith  he^  quod  E?*iu®iVg^ 
omnes  mensurce  iotius  Anglioi  sint  ejusdem  quantilalisy  iam  de 
hldiis  quam  de  leguminibus  et  rebus  consimilibus.    Mcnsura 
etiani  viniet  cerevisice  ei  cunctorum  liquorum^  sii  ejusdem  quanii' 
taih  secundum  diversitates  Uquorum^  pondera  et  libra:  et  cetera: 
petia:  sint  ejusdem  quantitatis  in  toio  regno  secundum  diversitates 
merctUurarum. 

It  appears,  the  measure  for  corn  was  one,  for  ale  another, 
and  for  wine  another,  secundum  diversitates  liquorum  ;  and  for 
weights  secundum  diversitates  mercaturarum.  The  same  sta- 
tates  that  appoint  there  shall  be  but  una  mensura  per  totamAng' 
liam^  aay  also,  there  shall  be  but  unum  pondus  per  totam  Ang* 
liam;  yet  it  is  clear  some  things  are  weighed  by  Troy  weights, 
others  by  avoidupois  [Crompton  Jurisdiction  221,  ^<  the  Troy 
weight  contains  twelve  ounces,  and  no  more ;  and  by  it  pearls, 
precioas  stones,  electuaries,  gold,  silver,  and  bread,  are  to  be 
weighed;  and  the  avoidupois  contains  sixteen  ounces, by  which 
other  things  are  to  be  weighed*'  so  we  see  the  weights  are] 
secundum  diversitates  mercaturarum  ;  and  so  it  is  for  ale,  and 
wine,  and  other  liquors, — they  are  severally  measures^  secundum 
JBversiiates  liquorum.  The  meaning  in  both  cases  must  be,  that 
the  same  kind  of  commodity  shall  not  be  weighed,  or  measured, 
in  one  country  by  one  kind  of  weight  or  measure,  and  in 
another  part  of  the  realm  by  another  kind  of  weight  or  mea- 
sore.  There  shall  be  the  same  pound,  for  instance,  for  wool, 
all  England  over ;  and  so  for  other  merchandise ; — and  so 
there  shall  be  the  same  measure,  as  a  gallon,  &c.  for  wine  all 
England  over.  But  not  that  the  same  kind  of  pound  that  is 
for  wool,  is  by  Troy  weight,  shall  be  also  for  spices,  and 
other  commodities,  which  are  to  be  weighed  by  avoidupois. 
And  so  for  things  to  be  measured,  it  is  not  that  wet  and  dry 
things  shall  have  one  measure,  as  the  same  gallon,  or  the  like  • 
nor  of  wet  things  as  wine  and  ale,  that  they  shall  have  the  same 
gallon.  The  measure  of  ale  and  beer,  in  respect  of  the  foul- 
ness in  working  yeast  and  frothing,  is  bigger  than  that  of  wine. 

(0  P*  191,  of  the  edition  of  Wil-     references  are  in  the  hsnd-writing  of 
Uam  WaU.  1040.    These  marginal     Mr.  Umfreville. 
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Crompton  in  bis  Jurisdiction  of  Courts  SSS.  b.,  reports,  (j) 
that  ^^  Mr.  Wells,  clerk  of  the  market  for  Stafibrdshire,  tdd 
him  that  the  ale  quart  should  be  greater  than  the  wine  qaart, 
because  ale  will  have  much  froth  upon  the  top,  whidi  wine  . 
will  not ;  but  (be  tankard  for  ale  or  beer,  though  it  be  greater 
than  the  wine  quart,  yet  there  shall  be  a  nick  in  the  tankard 
made  to  which  the  drink  shall  be  full ;  and  by  that  nick  you 
shall  know  whether  you  have  your  just  measure,  wbicb  ooglit 
to  agree  with  the  wine  quart."    And  in  the  place  before  cUed 
concerning  the  opinion  of  Popham,  and  resolution  of  the 
Judges,  ^^  that  the  measures  of  wine  and  ale  are  the  same,  vide, 
saith  he,  P Regis  nunc  c.  9,  ^^  It  is  altered  for  ale;"   and 
again  repeats  Mr.  Well's  opinion.    So  that  even  by  tbat  very 
book  the  measures  of  ale  and  wine  are  not  de  facto  the  same* 

But  the  meaning  of  the  statutes  is,  that  there  shall  be  but 
one  measure  for  ale  and  beer,  and  the  like,  through  England ; 
one  measure  for  corn,  one  measure  for  wine,  through  England. 

[As  for  the  different  proportions  of  these,  I  do  not  find  them 
set  down  particularly  in  our  law  books,  or  in  the  statutes. 
But  as  our  laW  is  comprehensive  of  all  sciences  and  arts,  and 
we  make  use  of  physicians,  surgeons,  curtian8»  grammarians, 
and  others  ;  and  hear  them  when  the  matter  in  law  before  us 
requires  it  to  inform  our  judgments,  so  I  have  consulted  with 
brewers  and  others,  as  well  mechanic  artificers  as  artists,  in 
the  particular  concerning  the  different  proportions  of  the  mea- 
sures of  wine,  ale,  and  corn  ;  for  according  to  the  rule  of  all 
these  three  all  other  things  are  respectively  admeasured.]  The 
different  proportions,  (k)  as  I  understand,  of  which  are  these: 


(j)  Edition  1637. 

(k)  ''The  great  differences  that 
exist  amongst  the  standard  liquid 
and  dry  measures  throughout  the 
kingdom   shew  the  great  necessity 
there  is  for  a  complete  equalization. 
According  to  the  laws  that  at  pre- 
sent exist  in  England,  there  are  three 
different  gallons  for  wine^ale,  and 
com,  which  are  commonly  reckoned 
to  contain  two  hundred  and  thirty- 
one  cubic  inches,  two  hundred  and 
eighty-two  cubic  inches,and  two  hun- 
dred and  eighty-eight  cubic  inches 
and  four-fifths,  respectively.  There  is 
no  doubt f  however,  that  a  common 
gallon  was  originally  used  for  liquids 
of  all  kinds,  as  well  as  for  grain,  al- 
though thp  above  differences  have 
obtained  in  consequemce  of  causes 


which,  at  this  distance  of  time,  ^o^- 
not  be  completely  ascertained.     The 
commissioners,  in  their  last  report, 
recommend  '  that  the  ale  and  com 
gallon  be  rettored  to  their  original 
equality  by  taking,  for  the  statutable 
common  gallon  of  the  British  em- 
pire, a  mean  value,  such  that  a  gal- 
lon of  common  water  may  weigh 
ten  pounds  avoirdupois  in  ordinary 
circumstances,    its    contents  being 
nearlj  277*3  inches.'"    Wallace  on 
Weights   and   Measures,   Glasgow, 
1822.    "  Magna  ChiarU  points  out 
the  quarter  of  London,  as  the  only 
standard  for  measures  and  weights 
of  that  time :  but  we  are  left  to  gueaa 
of  what  meaaure  or  weight  it  was  the 
quarter  part."— Dr,  KelJy>  Metro- 
logy*  p.  46,  1S16.    Our  view  of  ths 
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n 


I  '  J- 


(be  measure  of  the  ^llon  for  wine  contains  two  hundred  and 
thirty-one  cubical  inches ;  the  measure  of  dry  things,  as  corn,  ,  . . 
&c.  about  two  hundred  and  seventy-two  inches ;  and  the  mea-  Ceckmait 
sore  for  beer  and  ale  about  two  hundred  and  eig;hty-eight  Mapl^dew. 
indies  and  three  quarters.  The  proportion  between  these 
three  gallons  is  S8,  33,  35 ;  and  so  the  proportion  between  the 
wine  and  ale  gallon  is  as  four  to  five.  And  so  the  ale  or  beer 
bottle,  quart,  or  pint,  is  a  fifth  part  bigger  than  the  wine  gal- 
lon, &e.  The  gallon,  and  bushel  which  are  by  the  statute  of 
12  H.  VII.  (which  are  the  measures  by  the  statute  appointed 
to  be  in  the  custody  of  the  mayor  of  Maidstone)  are  made  only 
according  to  the  assize  for  dry  things,  as  corn ;  and  do  neither 
agree  with  the  measure  of  wine,  which  is  less,  nor  of  ale  which 
ismojre* 

And,  as  I  have  been  informed,  at  the  same  time  that  this 
standard  bushel  and  gallon  was  made,  there  was  also  made  the 
eoDimon  bushel,  which  is  at  this  day  in  the  Exchequer,  and  is  big- 
ger than  the  standard  bushel  for  corn,  by  one-eighth  part,  and 
bolda  eight  gallons  according  to  two  hundred  and  eighty-eight 
and  three  quarters  cubical  inches ;  which  fully  answers  the 
pn^rtion  of  the  ale  gallon  from  the  wine  gallon  to  be  five  to 
ibnr,  m.  a  fifth  part  more.  [And  also  I  have  been  informed 
that  there  is  an  ale  quart  at  this  day  in  the  Exchequer ;  which 
ale  ^uart  is  taken  notice  of  in  the  stat.  IS  Car.  II.  c.  S3,  and 
H  of  the  Excise,  s.  8 ;  and  is  bigger  than  the  wine  quart ;  and, 
as  artists  say,  contains  72^  inches;  which  is  the  fourth  part  of 
888|^  cubical  inches,  which  is  the  content  of  the  ale  gallon  ;  and 
it  18  called  the  ale  measure,  or  Winchester  measure.  And  this 
aieqoart  in  the  Exchequer  is  a  fifth  bigger  than  the  wine  quart; 
tnd  an  eighteenth  part  bigger  than  the  corn  quart,  which  agrees 
with  the  Exchequer  gallon  made  IS  H.  VII. ;  and  four  ale 
Exchequer  quarts  overrun  that  Exchequer  gallon,  (which  is 
the  same  gallon  which  is  at  Maidstone,)  almost  half  a  pint* 

To  satisfy  myself  in  point  of  fact,  I  went  into  the  Treasury 
of  the  receipt  of  the  Exchequer;  and  there,  besides  several 
brokien  measures,  I  find  several  weights  of  Troy  and  avoirdu- 
pois in  metal,  which  they  tell  me  are  exactly  agreeable  with 
those  in  the  Tower*  And  I  suppose  also  they  have,  or  should 
have,  assay  (/)  pieces  of  gold  and  silver.     But  as  to  measures. 


cntomft  of  the  country  with  respect 
to  weights  and  measures  in  and  be- 
fore the  reign  of  Henry  the  Third, 
win  be  fonnd  to  be  illustrated  by 
the  before-mentioned  very  curious 
note  from  the  Cotton  MSS.,  printed 
ia  the  Appendix  B. 


(/)  At  the  trial  of  the  pix,  or  in- 
quiry by  a  jury  of  goldsmiths,  be- 
fore certain  members  of  privy  coun- 
cil, in  April  1822,  into  the  purity  of 
money  coined  at  the  mint,  there 
was  produced,  by  the  proper  officer 
of  the  focbequer,  a  **  trial  piece  of 
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^1662.       I  find  none  of  Ihe  time  of  King  H,  7,,  but  only  one  bushel : 

^^j^cKMAN     ^"^  there  is  another  brass  bushel  of  41  Eliz.,  and  a  brass  gal- 

1^.  Ion,  quart,  and  pint.    What  the  content  of  the  said  bushel  of 

Maplesden.   the  time  of  H.  7.  is,  I  know  not,  otherwise  than  as  I  have  been 

informed  before.  But  the  officers  there  tell  roe  that  the 
quart  and  pint  there  do  not  agree  in  proportion  with  the 
bushel  of  41  Eliz. ;  and  they  appear  to  me  to  be  larger;  that 
the  quart  there  is  a  full  ale  quart.  And  they  produced  to 
me  an  extract  of  a  letter  by  Mr.  Arthur  Agard,  the  !29th  of 
June  1592,  concerning  the  as!>ay  of  gold  and  silver  to  the  then 
LordTreasurcr ;  wherein  he  doth  write  (inter  alia)  ^^  that  there 
were  then  no  standards  of  avoirdupois  weight,  nor  yet  Troy 
weight,  nor  measures  of  busliels,  gallons,  quarts,  elnes,  or 
yards  in  her  Majesty's  treasury,  according  as  the  statutes  do 
limit  But  that  there  are  old  weights  and  measures,  which 
being  new  founded  would  make  very  good  new  ones."  And 
this  complaint,  I  suppose,  was  the  occasion  of  the  new  weights 
and  measures,  41  Eliz.  By  which  it  appears  there  was  not, 
in  1583,  any  such  standard  in  the  Exchequer  as  the  Judges 
conceive;  and  that  in  41  Eliz.  there  were  in  the  Exchequer 
standards  of  several  sorts,  the  ale  quart,  and  so  proportion- 
ably,  that  gallon  exceeding  the  gallon  there  which  was  for 
corn.  Which  measures,  though  then  made  in  41  Eliz.,  yet  I 
suppose  were  warranted  by  those  which  were  in  the  Tower, 
and  other  places.  And  though  Mr.  Crompton  saith  that  the 
ale  quart  was  allowed  by  1  Jac.  c.  9.,  he  is  mistaken  ;  for  the 
quart  was  before  that  time  in  the  Exchequer ;  and  the  statute, 
1  Jac.  speaks  of  the  ale  quart,  or  beer  quart,  as  of  a  thing 
the  different  contents  whereof  were  usually  known;  and  the 
content  whereof  being  generally  known,  and  without  any  sta- 
tute to  set  forth  the  assize  of  it,  is  a  strong  evidence  of  the 
law.  Quod  ubiqucy  quod  semper ^  quod  ab  omnibus^  k  a  rule  for 
a  greater  matter  than  those  measures  of  ale,,  and  corn^  and 
wine.  But  up6n  alt  this  I  infer  that  there  are  different  mea* 
sures  by  law ;  and  by  the  late  act  for  preventing  frauds,  and 
regulating  abuses  in  his  majesty's  customs,  there  is  at  the  end 
of  the  act  an  imposition  upon  every  gallon  of  salt  imported  out 
of  Scotland,  of  Winchester  measure,  a  halfpenny.  J 
And  according  to  these  different  measures,  it  is  observed  by 


gold/'  which  was  deposited  there  in 
October  1688,  as  of  true  standard  of 
twenty-two  parts  gold,  and  two  parts 
alloy.  This  piece  bears  the  guinea 
impression  of  king  James  the  Se* 
cond  on  one  of  its  comers.  It  was 
of  coDsiderablt  weight  when  first 


deposited ;  but  is  now  mach  reduced 
in  size,  from  the  number  of  assay 
pieces  taken  from  it  by  the  pix  Ju- 
ries within  the  last  one  hundred  and 
thirty-four  yean. — AecowU  qf  ike 
Trial  of  ihe  pix.  Genilemam^s  Maga^ 
zineforMay  1889. 


m  the  lOamman  Pleai  and  in  othet  Courti.  7' 

Mr.  Greaves,  in  bis  Treatise  of  Denarius,  that  there  are  three     vi?^^ 

standards  in  this  nation,  the  standards  in  the  Exchequer,  at 

the  Tower,  and  at  Winchester.  And  I  am  informed  the  stand-  ^^ 

ard  at  the  Tower  for  the  gallon  agrees  with  the  wine  gallon;  Maplbsdsv. 

the  standard  of  Winchester  agrees  with  the  ale  gallon ;  and 

the  standard  gallon  of  the  Exchequer  agrees  with  the  corn  ^  ^^  ^^^^ 

gallon.     So  that  I  conclude  from  hence,  by  the  common  law,  mon  law,  and 

and  oooamon  practice  expounding  it,  the  measures  of  wine,  and  commonprac- 

of  ale  or  beer,  are  differing ;  and  that  the  statutes  which  men-  ing  it,  the 

tioo  there  shall  be  but  one  measure  throughout  England  are  measores  of 

to  be  understood  that  there  shall  be  but  one  measure  for  the  ^  ^^  b^er 

same  species;  as  there  shall  be  but  one  kind  of  measure  for  differ. 

wine  throughout  England,  one  kind  of  measure  for  corn,  and 

one  kind  of  measure  for  ale  and  beer ;  and  so  of  all  other  things 

of  like  kind. 

And,  lastly,  this  difference  appears  by  the  statutes  themselves. 
Magna  Charta,  c.  85.  seems  to  me  express  in  it ;  and  gave  to 
aie  the  first  hint  of  the  difference,  which  I  now  take.  It  is  said 
there,  ^^  one  measure  of  wine  shall  be  throughout  the  realm ; 
and  one  measure  of  ale ;  and  one  measure  of  corn ;  that  is  to 
say,  the  quarter  of  London;  audit  shall  be  of  weights  as  it 
shall  be  of  measures.*' 

The  words,  ^^  measure  of  wine,*'  ^^  one  measure  of  ale,"  and 
**  one  measure  of  com,"  I  suppose,  are  plain  to  mean,  not  one 
and  the  same  measure  for  wine,  ale,  and  corn,  but  one  mea* 
sure  for  wine,  another  for  ale,  and  a  third  for  corn ;  but  to  be 
one  for  wine  throughout  all  England,  and  so  for  the  rest.  As  it 
ia  of  weights,  not  only  weighing  by  Trojr  weight,  but  also  by 
mvoirdupoia  weight ;  and  according  to  this  difference  all  the 
other  atatotes  (notwithstanding  the  general  words  of  them)  are 
lo  be  luiderstood. 

80^  anKnaUo  pro  mensurisj  31  E.  1.,  that  I  mentioned  be* 
Ibroi  expresseth  a  wine  gallon  ;  not  a  gallon  generally,  but  of 
wime:  ^  Eight,  pounds  make  a  gallon  of  wine ;"  therefore  there 
are  gallons  besides  wine  gallons.  And  the  statute  1  Jac.  c.  9., 
cited  before,  provides  ^^  that  an  alehouse-keeper  shall  not  utter 
less  than  one  full  ale  quart,  (it  is  not  simply  a  quart,  but  an 
ale  quart,)  of  the  best  beer  or  ale  for  a  penny."  Therefore 
there  are  other  quarts  than  ale  quarts,  and  consequently  other 
gallons  than  ale  gallons.  And  now  the  ale  measure  is  known 
generally  by  that  name  ;  and  is  sometimes  called,  as  I  said  be- 
fore, Winchester  measure. 

And  the  common  brewer  is  not  to  sell  beer,  or  ale,  by  the 
statute  S3  H.  8.  c.  4.,  in  any  barrels,  or  other  vessels,  other 
fban  sudi  as  shall  be  marked  by  the  cooper.  Now  that  sta- 
tate,  S9  H.  8.  c.  4.,  is  observable  to  this  point ;  there  it  is  said^ 
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flKit  ^<  the  barM  for  beer  to  lie  m&de  by'tlve  cooper  sbitll  cob* 
MiB  thirty-ftJx  gftllofid,  and  every  barrel  of  ale  thirty-tWo  gal- 
lons of  the  king^s  standard  ghUons  y  that  vesstels  for  Boap  Bhall 
be  according  to  the  itites,  content^  weights,  and  assisses  bf 'old 
tivne  used,  that  is  to  say^  every  barrel  to  contain  thiHjr-tWo 
gallons,  and  to  be  in  weight  twenty-six  ponnds ;"  and  this  i^ 
according  to  the  wine  measure;  for  soap  is  alwaya  so  ttto* 
snred.  But  it  provides  *^  that  every  cooper  who  shall  make 
any  ale  vessel  mentioned  in  the  act  shall  make  it  according  to 
the  assize  specified  in  the  Treatise,  called  Cdmposiiio  Mek^ 
Hifarutny  (m)  that  is  to  say^  every  barrel  for  ale  contains  thirty- 
two  gallons  of  the  said  assise  as  above,  of  which  eight  gallons 
tnake  the  common  bushel  to  be  used  in  this  realm/'  What  is 
become  of  that  treatise  of  compositio  mensumrmn  (if  there 
were  any  such)  I  cannot  learn  :  but  upon  it  I  conclude  that 
tlie  gallon  measure  of  ale  is  larger  than  the  wine  gallon  by  the 
fltatute ;  for  it  is,  expressly,  that  eight  gallons  make  the  com- 
mon bushel,  which  is  the  bushel  1  mentioned  before,  and  ia 
now  in  the  Exchequer ;  and  appears  to  be  a  fifth  part  more 
than  the  wine  gallon,  as  is  aflBrmed  by  artists. 

[In  old  Magna  Charta,  ordmatio  pro  mensuru^  printed  as 
made  31  £•  1.,  is  called  compositio  mensurarumJ] 

And  this  is  also  manifest  by  the  common  practice  of  the 
eoopers^  ever  since  that  statute ;  for  by  that  statute,  29  H.  8.^ 
die  wardens  of  the  coopers  of  London  are  to  search,  view^ 
wkA  gauge  all  manner  of  vessels  for  ale,  beer,  and  soap,  to  be 
put  to  sale  in  London,  and  within  two  miles'  compass.  The 
scantling  for  beer  and  ale  of  the  coopers,  and  according  to 
which  their  barrels  are  sealed,  is  an  addition  of  a  fifth  to  wine 
meifoDre ;  and  the  beer  barrel  contains  thirty-six  gallons,  and 
the  gallon  contains  two  hundred  and  eighty-eight  inches  and 
th^e^  quarters^  which  is  the  largest  measure.  And  trial  hath 
be^n  made  upon  several  occasions  at  Coopers'-hall  of  the  df- 
ttlensions  of  a  barrel,  as  they  sealed  them  for  the  brewers,  and 
according  to  the  standard  delivered  to  them ;  and  it  contains 
thirty-six  galloni^  each  gallon  containing  two  hundred  and 
eighty-eight  inches  and  three  quarters.  And  the  statute  31 
Eliz.  c.  8.  enacts  ^^  that  no  brewer  shall  sell  any  beer  or  ale,  in 
any  vessels  brought  from  beyond  sea  in  London,  before  the 


(i«)  **  In  instntteent  intitnled 
'  Tractattu  de  Ponderibut  et  Menm- 
rW  18  printed  in  Cay's  edition  as  of 
31  E.  1.  from  MS.  Cott  Claudius 
i).  II.  (foL  859)  In  Berthelei*8  se- 
cukdapah  Tei  Stat  16Sis,  is  an  in- 
tthtdieiif  iitUtifled',  <  Ci^ifMlki  de 


AmdMStti,*  widiout  any  date.  The 
copy  in  tbetext  b  fuller  than  either.*' 
Note  to  *«  the  Assize  of  Weights 
and  Measures/'  printed  amongst  the 
statutes  of  uncertain  date.in  the  late 
edition  hy  autHbrity  of  Parliame'nL 
T)9l.  ti,  t04; 


tfi  4kB  (Jammon  Pieas  and  other  denrts.  ^ 

jiine  he  lawfully  ^oged,  tnd  ibe  true  content  set  down  upon        1662. 
ibe  aame  by  tbe  gallon  appointed  and  allowed  for  beer  and  ^^^^^^^y 
«le,  mccordhig  io  the  standard^  by  tbe  Boaster  and  wardens  of    ^^ckmam 
the  ooopers."  Tbat  statute  takes  notice  of  the  ooopers'  stand-  MAPLESDUfe 
ardf  asd  of  a  gallon  appointed  and  allowed  for  beer  and  ale, 
distinct  from  otber  gallons  allowed  for  other  things.    So  tbat 
I  Ibiok  it  18  manifest  by  the  several  standard  measures  in  the 
ExdieqQer  and  elsewhere,  by  the  common  practice,  and  by 
the  etatutes  themselves,  that  the  measures  of  wine,  corn,  and 
ale,  are  by  law  diflferent;  and  the  gallon  and  bushel  appointed 
hf  tkf  statute  12  H.  7.,  are  to  be  taken  only  for  the  measure 
lur  eara,  and  for  such  things  as  lire  to  be  measured  as  corn. 

And  there  was  great  reason  to  send  down  such  a  gallon  for 
flora  ioto  the  country ;  for  that  statute  of  12  H.  7.,  renewing 
Ibe  1^  standard  measure,  which  was  the  wine  measure^  if  the 
pioportioning  the  corn  gallon,  and  the  beer  and  ale  gallon, 
had  been  left  to  the  country,  they  would  have  mistaken  their 
proportion ;  and  therefore  the  statute  12  H.  7.,  doth  not  only 
takeeare  to  set  right  and  revive  the  old  standard  measure^ 
which  waa  of  wine,  but  also  for  a  right  proportioned  measure 
for  eorn,  which  exceeded  that  standard ;  and  the  standard  for 
the  wine  quart  is  and  hath  been  kept  at  Pewterers'-ball  time 
oat  of  uuimL  (it) 

.  There  is  one  more  objection  may  be  raised,  to  which  I  shall 
give  aa  answer ;  and  tbat  is,  by  the  statute  23  H.  8.  it  is  en* 
neled,  '*  that  a  barrel  of  beer  shall  contain  thirty«six  gallons 
by  the  standard  gallon ;"  and  by  the  ordinatio  pro  vtemuris 
the  standard  gallon  is  expressly  the  wine  gallon  ;  and  the  sta-. 
tate  16  Car.  is,  <^  there  diall  be  but  one  measure  according  to 
the  standard  of  the  Exchequer :"  and  therefore  it  is  inferred 
that  beer  and  ale  are  to  be  by  the  standard  gallon ;  and  the 
standaxd. gallon  is  the  gallon  for  wine,  as  it  appears  expressly 
hy  the  statute  ordinatio  pro  mensuris.  And  several  other  sta* 
te4es  there  ate  to  the  same  purpose,  that  aU  bushels,  peeks^ 
pottles^  and  qu^ts,  shall  be  according  to  the  kiag^s  standard ; 
end  so  16  R.  S,  c.  3,,  all  tbe  weights  and  measures  through 
the  realm  shall  be  according  to  the  standard* 

This  objection  is  in  part  the  same  with  the  other  which  was 
viade  before,  and  the  same  answer  is  applicable  to  it.    But  I 
farther  answer : 
Firsts  that  if  it  were  so  that  the  king's  standard  gallon^ 


mtmm*» 


(a)  In  the  hill  brought  ioto  the     to  a  less  exact  criterion  for  ordinary 
Bone  of  Commoos  in  the  last  ses-     uses  to  prevent  irregularities, 


Appendix  D  andB)  there  is     t£e  best  standard  ^ould  not  b6of 
sprorisitai  for  recome  to  be  bad     easy  access.. 
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I860.       which  is  the  wine  gallon,  were  to  be   the  measure  of  all 

v^^V^^i/    Gommodities,  then  the  corn  gallon,  (which  is  bigger  than  that 

Beckmak     standard  gallon,)  which  is  the  gallon   at  Maidstone,  would 

..     ^*  be  also  against  law ;  and  consequently  the  breaking  of  the 

distiller's  gallons  for  not  agreeing  with  the  com  gallons  is 
against  law. 

But,  secondly,  admit  by  the  meaning  of  the  acts  of  parlia- 
ment 16  Car.  1.,  and  the  rest,  that  there  is  to  be  but  one  mea- 
sure according  to  the  standard,  that  is,  the  king's  standard 
properly  so  called,  that  is  the  wine  measure,  (as  in  truth  upon 
consideration  of  divers  of  the  statutes  the  latter  seems  to  im- 
port,  and  the  statute,  IS  H.  7.  c.  5.,  though  it  provides  the 
corn  gallon,  yet  refers  to  that  statute  of  Si  E.  I. ,  and  directs 
it  to  be  made  after  the  said  assise. — I  say  admitting  this,  yet  it 
must  bear  this  interpretation, — not  that  according  to  a  geome- 
trical measure,  the  measure  shall  be  as  that  very  standard ; 
but — that  according  to  that  stafndard,  by  analogy  and  propor- 
tion, all  other  things  shall  be  measured  secundum  diversiiaiem 
liquorum  et  mercaturarum.    Those  things  whose  measure  is,  as 
wine,  exactly  according  to  the  standard,  as  soap,  oil,  strong 
waters,  cider,  honey,  &c. ;    those   things  whose  measure  is 
as  com  and  other  dry  things,  in  analogy  and  proportion  to 
it,  as  33  to  S8;  and  ale  and  beer  in  analogy  and  propor- 
tion to  it  also,  vix.  as  35  to  S8;    and   this   assise  is    still 
kept  by  tradition    and    practice,   particularly  amongst  the 
coopers;  and  as  expede  Herculis^ — by  the  rule  of  proportions, 
—by  the  proportion  of  the  foot  the  statuary  could  make  the  full 
image  of  Hercules ;  so  by  reference  to  the  king's  standard  for 
wine  all  other  measures  might  be  made,  and  not  that  they 
should  agree  exactly  in  the  very  same  measure  as  a  geometri- 
cal proportion.  And  this  appears  in  point  of  feet ;  for  in  truth, 
as  I  said  before,  the  gallon  and  bushel  by  18  H.  7.  are  the 
com  measure,  and  differ  from  that  standard  measure  to  which 
it  refers,  m.  that  every  gallon  contains  eight  pounds  of  wheat 
of  Troy  weight ;  for  a  pound  of  wheat  of  Troy  weight  exactly 
fills  the  wine  pint,  and  not  the  corn  pint,  which  holds  more. 
The  Exchequer  gallon,  by  IS  H.  7.,  holds  above  nine  pounds 
of  Troy  weight;  and  so  also,  although  the  statute  23  H.  8. 
expressly  mentions  the  barrel  of  beer  or  ale  to  be  so  many 
gallons  of  the  king's  standard  gallon,  yet  it  refers  to  the  assise 
in  the  Treatise  De  Compositione  Mensurarumy  of  which  eight 
gallons  makes  the  common  bushel.    Now  the  common  bushel 
and  the  standard  bushel  not  being  the  same,  as  I  said  before, 
it  is  impossible  to  reconcile  the  statutes  to  themselves^  and  to 
common  practice :  but  by  this  interpretation,  that  the  king^s 
standard  so  properly  called,  (the  wine  measure  as  it  is 
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hj  31  E.  1.  and  51  H,  3.)  shall  be  the  measure,  by  analof^y  Jf  ^ 
and  proportion,  whereunto  all  other  things  measurable  shall  be 
meaaared,  secundum  assisam  et  diversitaiem  Uquorum,  et  mer' 
eutmrttrumj  and  not  secundum  capacitatem^  the  very  same  mea*  j^APJUEspsir* 
sore  indeed,  and  by  a  geometrical  proportion. 
-  And  just  so  it  is  for  weights.  There  ought  to  be  but  unum 
poudusy  that  is,  the  Troy  weight ;  but  yet  we  measure  other 
tbinga  by  avoirdupois,  because  of  the  garble  and  filth  that  is 
in  tbeoi ;  which  if  it  were  abstracted  would  in  effect  be  Troy 
weight ;  as  the  hollowness  in  dry  things  upon  measuring  of 
them ;  the  froth  yeast  and  working  in  ale  and  beer  being  con* 
fldered  and  abstracted,  the  measure  will  in  effect  be  the  same 
with  the  wine  measure.  And  so  it  is  also  for  a  yard.  The  sta<- 
tote,  17  Car.,  saith  there  shall  be  but  one  yard,  yet  stuffs  are 
oieaaared  by  the  ell  because  they  are  apt  to  shrink ;  and  so  are 
aeaaured  by  the  ell,  which  is  according  to  the  rule  of  proper- 
tkm,  as  five  to  four,  by  estimation.  And  for  my  own  opinion, 
I  conceive  that  old  standard  for  measures  founded  upon  the 
denarius,  or  penny,  is  the  ground  whereto  the  mathematicians 
proportion  their  weights ;  and  in  the  composition  of  that  stand- 
ard there  is  also  the  ounce,  (which  by  the  statute  18  H.  7.  is 
nid  to  be  after  the  Troy  weight,)  and  it  is  well  said  by  Mr. 
Greaves,  fol.  188,  ^'  as  by  measures  weights  may  be  preserved, 
80  on  the  contrary,  by  weights  measures  may  be  restored.*' 

If  it  be  so,  that  it  is  the  standard  for  weights  as  well  as 
Bieasnres,  it  necessarily  follows,  that  the  same  being  the  stand- 
ard for  both  weights  and  measures,  it  is  to  be  understood  only 
iirom  analogy  and  proportion. 

I  have  one  thing  more  to  observe.  The  statute  of  1 1  H.  7. 
C.4.,  to  which  12  H.  7.  refers,  is  expressed,  that  ^Mhat  sta- 
tate  shall  not  extend  to  selling  or  buying  by  water  measure 
within  the  shipboard;"  and  enacts,  ^'  that  the  water  measure 
shall  only  contain  five  pecks,  after  the  said  standard  thereby 
madey  rased,  and  stricken;"  and  the  statute  16  Car.  c.  19. 
expressly  provides  that  such  measure  as  is  commonly  called 
water  measure,  in  any  ports,  maritime  towns,  or  dthef  places^ 
shall  be  still  used  and  continued  as  formerly  the  same  hath 
been,  anjr  thing  in  this  statute  contained  to  the  contrary  not* 
withstanding. 

The  statute  of  II  H.  7.  limits  the  water  measure  to  ship*. 
board:  but  16  Car.  extends  to  smy  other  places.  Now  this' 
water  measure  thus  razed  and  stricken,  appears  to  be  a  fiflh 
pedi  more  than  the  wine  measure' (so  is  11  H.  7.)  and  is  the 
very  same  which  is  for  beer  and  ale^  the  ale  gallon  being  a 
fifth  part  more  than  the  wine  gallon,  and  so  is  expressly  al- 
lowed by  the  statutes  and  the  common  practiof,  ten  galloos  9f 
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isn.       wioe  iMBsura  tDaktag'  eigbt  gallons  of  water  measHre,  which  is! 
^"^^''"^^   the  common  boshely  or  Winchester  bushel  used  thrdughou^  the* 
JitecKMAK*    Yetilm  on  the*  water,    or  shipboard;  which  measure,  I'Coa- 
MiLFii^BEiTft  ^^^9  foi*  liquids,  may  be  used  by  virtue  of  the'  statute  o{  16> 

Car.  in  any  place; 
Solemn  jud^  As  for  the  objectios  made  from  the  resolution  of  the  J^ges 
guishedfrom  in  the  year  1583,  I  give  these  answers  to  it,  that  it  was  aa^ 
resolutions  of  extm|udicial  opinion  ;  and  thought L  must  give  reverence  to' 
SjTon"!^-  the  opinions  of  )th8  Judg«ys^  yet  I  make  a  difference  beiwten^ 
ence  or  re-  cases  ^judged  ;upon  ddnte  and  having  counsel  on  both  sldte^* 
portstothem.  and»re8olation  upon  a  cast: reported  or  referred- to  theito.  •  Se^* 

condlyj  that  the  principal' matter  referred  there  was,  wheth^t- 
wine  must  be  sold  by  the  content  of  the  measure,  or  by  weighty 
as  the  Salisbury  men  pretended,  in  which  point  the  resolution* 
of  the  J4idges  was  clearly  according  to.  the :  l&w.  So  that  thdr  > 
other  resolutions  were  but  o&t^er  and  ex  abundarttu  But,* 
thirdly^  Isaythose  resolutions  were  grounded  upon  mistaked* 
in  part ;  namely,  they  conceived  there  was  but  one  standard  in^ 
the  Exchequer,  and  that  the  standard  both  for  wine  and  ale; 
both  which  are  mistakes,  as  I  hope  1  have  made  appear. 

First,  that  the  ^measures  in  the  Exchequer,  as  the  Ale  quart, 
the  gallon,  and  the  two  busheb  there  remaining,  are  differing. 
Secondly,  That  the  wine  measure  is  net  there  at  all,  which 
is  properly  the  king^  standard. 

And,  thirdly,  I  observe  that  this  resolution  was  in  1583: 
and  1599,  nine  years  after,  Mri  Agard  writes  to  the  lord  trea- 
surer, that  in  t  the  treaisury  of  the  exchequer  they  had  neither 
bushel,  gallon,  quarts,  ells,  nor  yards,  according  as  tho  sta- 
tutes do  limit.  And,  therefore,  if  that  were  true^  (as  I  take  it 
clearly  it 'is,  if  he  meant  the  wine  measure,)  when  the  Judges 
declared  that  neither  wine  nor  ale  ought  to  be  sold  by  any 
other  measure  than  such  as  agreed  with  thestandard  in  the  ex- 
chequer,' they  erred  in  both;  for  that,  measure  being  the  corn 
measure  was  too  big  for  wine^  and  too  little  for  beer  or  *ale. 

And,  lastly,  I  will  encounter  that  resolution  with  a  greater 
authority,   the*  act  of  parliament,  12  Car.  2.  c.  23.  s.  20^  tho' 
act  for  the  excise  ;  which,  though  it  was  made  since  our  case 
in  question,  yet  it  being  not  only  an  enacting  but  a  declaring: 
statute,  and  an  interpretation  of  the  former,  and  direction  for 
the  foture  practice,  I  conceive  is  a  full  resolution  to  the  point 
in.  question.    Thk  worda  of  it  are  these :— "  for  the  avoiding  of 
aU  inceriainty  and  dispute  touching  the  returns  made  or  to  be- 
made  by  the  gagers  of  any  beer  or  ale ;  be  it  enacted  and  de-» 
cbmd  by  the  authority  aforesaid^  that  every  siz-and-thirty 
gaUoBs  of  beer  laken  hf  the  gage  according  to  the  standard  of 
thi  #fegWrt^fiMir>wfcfltlwPdiiArinBliei^  gidbi^  rettiainiiig  in' 
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the  costody  of  the  chamberlains,  of  his  majesty's  exchequer,        166^. 
shall  be  reckoned,  accounted  and  returned  by  the  gager  for  a   ^^^^^^^^ 
barrel  of  beer;  and  every  two-and-thirty  gallons  of  ale  taken  ^■ 

by  the  gage  according  to  the  same  standard  shall  be  in  like  Maplesdeit. 
numner  reckoned,  accounted  and  returned  for  a  barrel  of  ale ; 
and  all  other  the  liquors  aforesaid,  according  to  the  wine  gal- 
lon/' The  *'  UquoTS  q/bresaitT*  mentioned  in  the  act  are  p^^Sf 
ddtTy  strong  waters  disiilledj  meiheglinj  and  the  likey  which 
?erj  words  are  also  in  the  other  act  12  Car.  3.  c.  34.  for  taking 
away  the  court  of  wards  and  purveyance,  and  settling  a  revenue 
in  lieu  thereof*    Out  of  which  act  you  may  observe : — 

First,  That  there  is  a  distinction  between  the  ale  and  the 
wine  gaHonj^  allowed  by  the  statute. 

Secondly,  That  the  measure  of  the  ale  gallon  is  to  be  ac- . 
cording  to  the  ale  quart  in  the  Exchequer,  which,  as  I  shewed 
befiyre,  is  the  greatest  measure,  and  greater  than  that  at  Maid- 
itone. 

Thirdly,  That  strong  waters  and  distilled  waters  are  to  be . 
sold  not  by  the  measure  that  beer  and  ale  are,  the  ale  gallon,  but 
by  the  wine  gallon,  which  is  the  point  now  doubted  by  the  jury. . 

And,  lastly,  that  this  is  not  only  enacted,  but  declared. 

So  that  upon  the  whole,  I  conceive — First^  the  law  requires 
die  same  measure  for  the  same  kind  of  species.  Secondly, 
iWt  the  king's  standard,  or  wine  standard,  either  is  not  the 
exemplar  for  all ;  or  if  it  be,  it  is  only  by  analogy,  and  pro- 
po«tion ;  and  that  the  constant  universal  practice,  taken  notice 
oif  and  approved  by  the  statutes  themselves,  has  allowed  dif- 
ferent measures,  according  to  the  different  nature  of  the  things  ' 
to  be  measured  ;  and  that  is  the  best  and  safest  exposition  of  the- 
law  whkh  agrees  with  constant  practice,  so  that  for  the  matter 
in  law,  if  it  were  well  found  by  the  verdict,  I  hold  for  the 
plaintiff. 

But,  secondly,  I  conceive  this  verdict  is  wholly  insu£5cient, 
and  tliat/fira(ore5  male  se  gesserunt  in  veredicto  reddendo^  (as  , 
the  entry  is  where  a  venire  facias  de  novo  ought  to  issue,)  and 
that  there  ought  to  be  a  venire  facias  de  novo. 

For  that,  the  case  is :  the  action  is  an  action  of  trover  and 
conversion  for  taking  away  a  pewter  gallon  pot,  a  pewter 
quart  pot,  a  pewter  pottle  pot,  a  pewter  pint  pot,  thirty  pounds' 
weight  of  pewter  pot  metal,  and  thirty  pounds'  weight  of  other 
pewter  metal  called  lay. 

'The  special  verdict  finds  that  the  plaintiff  was  possessed  of 
the  several  pots  in  the  declaration,  and  so  finds  the  special 
matter  as  touching  the  pots.  But  as  to  the  thirty  pounds' 
weight  of  pewter„  and^birty  pounda*  weight  of . lay,  th^/  say 
nothing;  and  neither  find  the  plaiptiff  possasaed^  or.nol^Kiap.. 
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V  2^^*        aessed,  or  the  defendant  guilty  or  not  guilty  of  the  conversion* 

'  And  though  the  conclusion  is  special :  that  if  the  standard 

^^  measures  for  retailing  ale  and  wine  be  not  the  same,  then  that 

Maplesden.  the  defendant  is  guilty  de  prcsmissis  infra  contends  modo  et 
forma^  as  the  plaintiff  hath  declared;  yet  this  conclusion  being, 
grounded  upon  the  special  matter,  which  extends  not  to  the 
pot  metal,  or  lay ;  and  the  Court  being  to  judge  upon  the 
whole  matter,  it  is  all  one  as  if  the  verdict  had  found  him 
guilty  for  the  pots  by  express  words,  and  as  to  the  rest  found 
nothing  at  all. 

Now  that  hath  been  often  adjudged,  as  you  may  see  C.G.977  a. 
and  a  great  many  authorities  there  cited.  If  a  verdict  find  part 
of  the  issue,  and  finds  nothing  ibr  the  residue,  this  is  insuP*. 
cient  for  the  whole,  because  they  have  not  tried^  the  whole 
issue  wherewith  they  are  charged.  And  he  cites  a  case  stat. 
S5  Eliz.  as  a  writ  of  error  between  Brace  and  the  Queen  in 
the  Exchequer  Chamber.  An  information  of  intrusion  is 
brought  against  one  for  intruding  into  a  messuage,  and  one 
hundred  acres  of  land :  upon  the  general  issue  the  jury  find 
against  the  defendant  for  the  land,  but  say  nothing  for  tbe 
house;  this  is  insufficient  for  the  whole.  And  the  reason  in 
law  of  it  is,  that,  they  are  juraii  et  onerati  ad  veritalem  de  pro:" 
missis  dicendum^  that  is  the  whole  prmmissa  /  and  if  judgment 
should  be  given  only  for  part  of  that  which  is  in  issue,  and 
nothing  found  for  the  residue,  the  plaintiff  must .  be  put  to  a 
new  original,  and  the  defendant  to  a  second  vexation,  and  may 
plead  a  new  plea ;  whereas,  if  there  be  only  a  venire  facias  de 
novo  J  the  old  original  and  pleadings  do  stand,  and  as  the  case  re- 
quires, the  plaintiff  may  be  in  misericordia  or  capiatur  projme; 
whereas  if  such  a  verdict  should  stand  good,  there  should 
neither  be  the  one  nor  the  other. 

But  the  doubt  is,  whether  this  be  not  holpen  by  the  statute 
of  33  H.  8.  c.  SO.  of  Jeofayles. 

In  an  action  of  trespass  for  entry  into  one  hundred  acres  of 
land  the  defendant  pleads  as  to  part,  and  not  to  the  residue  ; 
and  issue  taken,  and  verdict  for  that  part  for  the  plaintiff:  this 
is  a  discontinuance;  and  some  opinion  is,  that  it  is  aided  by 
the  statute  3S  H.  8. :  and  so  is  Gomersall's  case  cited  1 1  Co.  6. 
In  Heydon's  case,  in  account  of  divers  receipts  and  parcels,  the 
defendant  pleads  to  issue  for  all  but  one  parcel,  and  to  that 
pleads  nothing ;  this  was  agreed  was  aided  by  the  statute  of 
32  H.  8.  after  verdict,  because  the  statute  is  "ony  discon- 
tinuance  notwithstanding;"  and  agreeable  is  Freeiston's  case^ 
Hobart  187.  and  2Cr.  (o)     But  whether  that  statute  extend 

(0)  Qy.  WaU  V.  KId^,  Cro.  Jac.     and  Bartley  beiow^  in  this  Volume. 
3j^.  I  and  tes  ths  cats  of  Homphry 
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to  sach  a  discootinuaDce  in  not  pleadings  or  to  a  discontinuance        1662. 
fer  not  continuance  of  process  only,  may  be  a  question.    But     ^'^^^^^' 
our  case  being  a  &ult  in  (be  verdict  itself,  and  not  in  the  pro-     Beckman 
eeedings  before,  is  clearly  a  different  case ;  and  is  not  remedied  Mapli^den. 
by  the   statute  of  32  H.  8.  which,   after  issue   tried,    aids  xhcstatutcof 
negligence  or  default  of  the  parties,  their  counsellor  or  at-  ssH.  s.  c.30. 
loroieay  but  aids  not  the  verdict  or  fault  of  the  jurors,  which  is  ^rjeo/^yles, 
the  &olt  here,  the  issue  being  right.  tried,  aids 

And,  therefore,  a  venire  facias  de  novo  ought  to  issue ;  and  so  negligence 
it  was  agreed  in  Brace's  case,  which  I  cited  before,  which  was  the  parties, 
25  Gliz.  after  both  the  statutes  of  32  H.  8.  and  18  Eliz.  of  their  coun^l 

t      r     1  or  attomies ; 

Joofaylea.  but  Dot  the 

There  are  several  other  fiiuUs  in  the  verdict:  as,  namely,  it  verdict,  or 
U  not  found  that  the  pots,  which  were  found  defective,  were  I^"^,^ 
the  same  pots  which  are  in  the  declaration ;  nor  is  it  found 
that  the  pots  were  defective,  or  not  according  to  the  standard ; 
but  only  that  they  were  tried  in  the  court  of  the  clerk  of  the 
market,  and  there  found  less  than  the  standard  at  Maidstone. 

The  jury  find  that  they  were  of  the  bigness  of  wine  measure, 
hot  that  the  wine  measure  was  less  than  the  standard,  they  find 
not.  Nor  do  they  find  that  distilled  waters  ought  to  be  sold  by 
ihe  same  measures  as  wine.  And  some  other  defects  there  are 
ID  tbe  Terdict,  but  many  of  these  are  supplied  by  the  special 
conclusion.  ^ 

Bot  the  not  giving  any  verdict  at  all,  touching  the  pot  metal 
aad  lajy  makes  the  verdict  wholly  imperfect ;  and  for  that  cause 
^vetdrejacias  de  novo  ought  to  be  awarded. 

But  although  judgment  cannot  be  given  upon  this  verdict, 
yet  the  Court  having  declared  their  opinions  touching  the  mat* 
ler  in  law,  I  suppose  upon  a  new  trial  the  Justices  of  Nisi 
Prims  will  give  directions  )o  the  Jury  for  a  general  verdict  for 
the  plmiotifl^  if  in  the  mean  time  the  defendant  do  not  give  him 
eatislaction. 
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ntif^,  MSS. 
No.  55.  fol. 
139,     No.  56. 
fol.  1. 
EjectmeoL 


Special  ver- 
dict 

Sir  Charles 
Howard  seised 
of  the  pre- 
mises in  fee, 
demised  them, 
10  Apr.  6Jac. 
to  E.  R.  for  a 
term  of  years, 
irho  entered. 
InEasterterm, 
15  Jac  a  fine 
levied  of  the 
premises  by 
Sir  Charles 
Howard  and 
others. 


BERRY  V.  WHITE  (a). 
Hit.  12  &  13  Car.  II.  Rot.  1586. 

(Lease  for  years  in  reversion,  under  a  special  power  to  a  tenant  for 
life  to  grant  leases  for  years  or  lives  sustained.  The  instroraent 
creating  the  power  having  directed  a  particular  rent  to  be  reserved, 
a  reservation  informal  in  respect  of  the  persons  to  whom  the  rent  is 
made  payable,  will  carry  the  rent  to  the  remainder-men  :  because 
the  informality  consisted  in  surplusage  only  ;  and  the  word$  of  the 
actual  reservation  satisfied  the  power.) 

Bridgman,  C.J. 

Robert  Berry  hath  brought  an  action  of  trespass  and  eject- 
ment against  John  White,  of  one  messuage,  one  water  milne, 
two  hundred  acres  of  land,  one  hundred  acres  of  meadow,  two 
hundred  acres  of  pasture,  and  three  hundred  acres  of  wood, 
with  the  appurtenances,  upon  the  demise  of  Henry  Howard 
Esquire,  lOth  October,  12  Car.  II.  for  five  years,  from  Mi- 
chaelmas then  last  past;  and  declared  to  his  damage  of  40/. 
Upon  not  guilty  pleaded,  the  Jury  found  a  special  verdict : — 

That  Sir  Charles  Howard  was  seised  in  fee  of  the  tene- 
ments specified  in  the  declaration ; .  and  being  so 
seised,  10  April,  6  Jac.  demised  them  to  Elizabeth 
Ridgeley  for  forty  years  then  next  following,  paying 
yearly,  during  the  said  terms,  S6^.  Sd.  at  Michaelmas 
and  Lady-day.  That  she  entered  by  virtue  of  that 
lease;  and  that  being  thereof  possessed,  and  Sir 
Charles  being  seised  of  the  reversion,  Pasch.  15  Jac. 
a  fine  was  levied  in  the  Common  Pleas,  of  the  tene- 
ments aforesaid,  with  the  appurtenances  thereto  be- 
longing (inter  alia)  sur  conusance  de  droit  come  ceoj 
&c.   with    proclamations    by    the   said   Sir  Charles 


(a)  *^  The  Lord  Bridgman's  argu- 
ment, wherein  he  delivered  the  opi- 
nion of  the  whole  Court,  Michael- 
mas, 14  Car.  11.*'  Harg.  MSS.  No. 
56.  fol.  I.  This  case  is  mentioned  in 
Opie  V.  Thomasius,  1  Keble  911, 
012  ;  and  it  appears  to  be  cited  by 
another  name,  in  Hardres,  412.; 
see  Sugden  on  Powers,  601,  602, 
ed.  1821 .  But  it  was  decided  on  the 
special  penning  of  the  power  with 
reference  to  a  lease  in  reversion,  not 
with  reference  to  a  concurrent 
lease  upon  lands,  let  at  the  lime  of 


the  creation  of  the  power,  (See 
Appendix  F.)  A  loose  note  of  the 
argument  of  counsel  in  this  case  is 
in  No.  3781.  of  the  Ayscough  MSS. 
in  the  British  Museum,  where,  p. 
70.  the  books  cited  are,  Co.  Litt 
24S. ;  Dyer  188.;  8  Co.  95. ;  9  H.  7. 
26.;  Dyer  290.;  Br.  Formcdon ; 
Dyer  357.  246. ;  2  Cro.  349. ;  God- 
bolt  195,  Farrett  Rolfe'scase ;  Dyer, 
the  Earl  of  Northampton's  case; 
1  Cro.  36.  HobsoQ*s  case,  and  Whit- 
lock's  case. 
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Howard,  Sir  Robert  Howard,  Sir  William  Howard,        1662. 
and  Sir  Edward  Howard,  to  Thomas,  Earl  of  Suffolk,     ^"^^^'^^ 
and  the  Lord  William  Howard,  by  the  names  of  the,       I>*^RRY 
&c. ;  and  that  the  said  fine  was  levied  to  the  uses  spe-      White. 
cified  in  an  indenture,  dated  SOth  April,  15  Jac.  be-  so  Apr.  15 
tween  the  said  Sir  Charles,  Sir  Robert,  Sir  William,  Jac.thesaid 
and  Sir  Edward  Howard  of  the  one  part ;  and  the  Jj^^^u^J*^ 
said  Earl  of  Suffolk  and  Lord  William  Howard  of  the 
other  part :  which  indenture  they  find  in  hcecverba  :— 

Whereby  Sir  Charles  Howard,  &c.  covenant  by  fine,  or 
other  good  assurance,  to  convey  to  the  said  Earl, 
and  Lord  William  Howard,  before  the  feast  of  St. 
James,  next  ensuing,  the  said  honours,  &c.  to  the 
uses  under  and  upon  the  powers,  provisoes,  and  li- 
mitations thereinafter  expressed,  that  is  to  say; 

To  the  use  of  Sir  Charles  for  his  life,  without  impeach-  to  the  use  of 
ment  of  iiaste  ;  and  after,  to  the  use  of  the  first  son  of  for  life  SW 
Sir  Charles,  and  the  heirs  male  of  his  body  ;  with  like  with  reraain- 
particular  remainder  to  the  second,  third,   &c.  and  ***^j***.l'*  ^^ 
eighth  sons  of  Charles,  and  the  heirs  male  of  their  bo-  sonssucces- 
dies.     And  for  default  of  such  issue,  to  the  use  of  Sir  siveFy,  in 
Robert  Howard,  for    his  life,  without   impeachment  meat;  with 
of  waste  ;  and  after  his  decease,  to  the  use  of  the  first  remainder  to 
son  of  Sir  Robert  Howard,  and  of  the  heirs  male  of  {Robert 
the  body  of  the  said  first  son,  with  like  remainder  to  Howard  for 
eight  sons ;  and  for  default  of  such  issue,  with  like  ^j®Jj  pen,ain- 
remaindera  in  use  to  Sir  William  and  his  sons,  and  der  to  his  first 

Sir  Edward  and  his  sons;  with  several  other  like  re-  *"*'<**P®''   . 

sons,  in  strict 

mainders  to  Sir  Thomas  Howard,  and  Theophilus  settlement; 
Lord  Walden, other  sons  of  the  said  Earl;  and  the  wiUilikerd- 
sonsof  the  said  Sir  Thomas  and  Lord  Walden;  and  the  use  of 
for  default  of  such  issue,  to  the  use  of  the  right  heirs  Shr  William 

ofthe  said  Charles.  w°iih  lik*!?^! 

mainders  over  in  strict  settlement,  with  an  ultimate  remainder  to  the  use  of  the 
right  heirs  of  Sir  Charles. 

Provided  ahvays,  and  it  is  covenanted,  granted,  con-  Power  of 
eluded  and  agrei'd^  by  and  between  the  said  parties  to  ^^"jfeset- 
these  presents,  that  it  shall  and  may  be  lawful,  to  and  tier  at  all 
for  the  said  Sir  Charles  Howard,  at  all  times,  and  £^1^^  "jj^*^ 

from  time  to  time,  during  his  natural  life;  and  after  for  the 'tenant 

for  life  re- 
spectively bein^  lawfully  seised,  and  lawful  tenants  of  the  freehold  in  possession 
ofthe  premises  by  virtue  of  tlie  limitations,  to  make  any  lease  of  any  part  thereof, 
usually  leased,  or  then  on  lease,  to  any  person  or  persons,  for  any  term  or  terms 
ofyears,  orhfe  or  lives :  so  as  such  estate  and  terms  exceed  not  the  nupiber  of 
twenty-one  years,  or  three  lives,  io  possession  and  remainder ;  or  for  any  number 
of  years,  determinable  upon  one,  two,  or  three  lives  at  the  most:  and  to  as  the 
same  should  not  be  made  dispunishable  of  waste ;  and  so  that  the  existing  rent 
«r  other  pfiite ,  or  more,  'should  be  reserved  for  the  saae. 
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BsaRT 

V. 

White. 


The  trustees 
and  their 
heirs  to  stand 
seised  of  the 

Iiremisesso 
eased  to  the 
use  of  such 
lessees,  their 

XntorSy 
inistra- 
tors,  and  as- 
signs, and  af- 
terwards to 
other  uses  in 
the  settle- 
ment* 


The  trustees 
and'Cbetr 
faeire  to  stand 
seisM  of  such 
ofthepre- 
misesasafore* 


his  decease,  to  and  for  the  said  Sir  Robert,  Sir  Wil- 
liam, Sir  Edward,  Sir  Thomas,  and  Theopbilus  Lord 
Walden,  and  every  of  them  respectively,  being  law- 
fully seised,  and  lawful  tenants  of  the  freehold,  in  pos- 
session of  the  said  honours,  lordships,  manors,  and 
premisefi,  or  any  of  them,  or  of  any  part  of  them,  or 
any  of  them,  by  virtue  of  any  limitation  of  use  by 
these  presents  before  limited,  and  of  any  estate,  ac- 
cording to  the  same,  to  be  executed  at  all  times,  and 
from  time  to  time  during  their  natural  lives,  respect- 
ively to  make  any  lease  or  grant  of  any  part  of  the 
premises  usually  leased  heretofore,  or  now  on  lease, 
whereof  they  or  any  of  them  respectively  shall  be 
lawfully  seised,  or  be  lawful  tenants  of  the  freehold  in 
possession,  to  any  person  or  persons,  for  any  term  or 
terms  of  years,  cyr  life  or  lives,  'so  as  such  estate  and 
term  exceed  not  the  number  of  twenty-one  years,  or 
three  liv'es,  in  possession  and  remainder ;  or  for  any 
number  of  years  determinable  upon  one,  two,  or  three 
lives  at  the  most ;  and  so  as  the  same  be  not  made  by 
any  covenant,  grant,  or  clause,  dispunishable  of  waste, 
and  that  so  much  yearly  rent,  or  other  profits,  as  is 
now  reserved,  yielded  and  paid  respectively  for  the 
same,  or  more,  be  reserved.  And  it  is  also  cove- 
nanted, granted,  and  agreed  between  the  said  parties, 
that  the  said  Earl  of  Suffolk,  and  Lord  William 
Howard,  and  their  heirs,  shall  from  atid  after  such 
leases  and  grants,  last  before  mentioned,  so  made  and 
granted  according  to  such  power  formally  expressed, 
stand  and  be  seised  of  all  and  singular  the  lands  and 
tenements  so  leased  and  granted,  to  the  use  of  such 
lessees  and  grantees,  their  executors,  administrators, 
and  assigns,  according  to  the  tenor,  purport,  and  true 
meaning  of  the  same  grants  and  leases ;  and  after- 
wards to  such  uses,  intents  and  purposes  as  in  these 
presents  are  limited  and  declared.  And  it  is  granted, 
declared,  and  agreed,  by  and  between  the  said  parties 
to  these  presents,  for  them  and  their  heirs  respectively, 
that  the  said  fines  and  other  assurances,  so  covenanted 
and  intended  to  be  had,  levied,  and  made  of  the  said 
premises  as  aforesaid,  shall  be,  and  shall  be  adjudged, 
construed  and  taken  to  be,  and  that  the  said  Earl  of 
Suffolk,  and  Lord  William  Howard,  and  their  heirs, 
shall,  by  virtue  thereof,  and  of  these  presents,  stand 
and  be  seised  of,  for  and  concerning  such  and  so  much 
of  the  said  premises  as  shall  be  so  demised,  granted, 
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leased,  or  in  use  limited  as  aforesaid,  to  the  use  of       166%. 
such  person  and  persons,  and  of  bis  and  their  exe-      ^T^^^ 
cutors,  administrators,  and  assigns  respectively,  to       ****ry 
whom  any  such  demise  or  demises,  lease  of  leases,  or      White. 
limitation  of  use  or  uses,  shall  be  so  made,  limited,  said,  to  the 
or  granted  as  aforesaid,  for  and  during  such  and  so  pse  of  such 
long  time,  and  term  or  terms,  for  the  which  such  de-  ©xec^ore, 
mise  or  demises,  lease  or  leases,  or  limitation  of  use  admiaistra- 
or  uses,  shall  be  had  or  made  as  is  aforesaid  ;  so  as  s?";  ^^pj^. 
every  such  person  or  persons  to  whom  any  such  de-  ivelyasafore- 
mise  or  demises,  lease,  &c.  shall  be  so  made,  and  his  ^'^^ImsoL 
and  their  executors,  administrators,  and  assigns,  shall  ^,  trulj  per- 
and  do,  severally  and  respectively,  yearly,  well  and  ^**™®^  •"** 
truly  perform,  yield  and  pay  to  such  person  and  per-  fy  renter**'" 
sons  to  whom  the  reversion  or  remainder  of  the  said  rents,  duties 
premises,  so  happening  to  be  demised.  See.  shall  for  Jo  th^pe^» 
the  time  being  appertain  or  belong,  or  to  his  or  their  and  personsto 
bailiff  or  receiver  for  the  time  being,  the  yearly  rent  vere™„^^V,^ 
or  rents,  or  other  duties  and.  services,  in  or  by  such  mainder  of 

demise,  lease,  or  limitation  of  use  or  uses  reserved  or  *5*  premises 
.  '  sbould  come, 

agreed,  or  by  custom,  to  be  paid,  and  at  the  days  or  his  or  their 

or  tiroes,  and  in  such  sort,  manner  and  form  as  in  or  hailiff  or  r^ 
by  such  demise,  &c.  shall  be  in  that  behalf  limited,  day8,fuidin 
and  according  to  the  reservations  therein  to  be  con-  such  naaner, 
tained,  to  him  and  them,  to  whom  the  next  and  im-  ^ective  de^ 
mediate   reversion  or  remainder    of  the  same  pre-  inises  shall  be 
mises    shall  by  the  true  intent  of   these  presents  ^^™i^' 
belong. 
The  Jury  further  find  the  death  of  the  said  Sir  Charles  Death  of  Sir 
without  issue;  and  the  seisin  of  Sir  Robert  of  the  out  issue  ^aod 
reversion  ;  and  that  he  being  so  seised,  and  Elizabeth  Sir  Robert 
Ridgeley  possessed,  Sir  Robert,  by  indenture,  16  Feb.  Jf'^^^  pj^* 
14  Car.  L  did  demise  the  said  tenements  m  quibus^  raises,  de- 
Ac.  to  Robert  Villiers,  AaJ<?iK/wi?i  to  him,  hisexecu-  "*^\^f™' 
tors  and  assigns,  for  ninety-nine  years,  fully  to  be  time  of  B.  R. 
complete  and  ended,  if  the  said  Robert  Yilliers  should  ^..^^^^ 
so  long  happen  to  live ;  the  said  term  to  begin  by,  ninety-nine 
from,  and  after  the  death,  surrender,  forfeiture,  or  years,  if  he 
other  determination  of  the  estate  which  the  said  Eliza-  i^^"  ^^^  ^^ 
beth  Ridgeley  then  bad  in  the  said  tenements,  with  the  said  term  to 
appurtenances,  and  not  before ;  rendering  and  paying,  JlJf  jJJ^j. 
therefore,  yearly,  after  the  commencement  of  the  said  nation  of  the 
term,  and  during  the  continuance  thereof,  to  the  said  ^^j***\^^ 
Sir  Robert  Howard,  his  heirs  and  assigns,  S6^.  8J.  fore;  and 
at  Michaelmas,  and  by  equal  portions  ^  and  further   Robert  Vil- 

'  yearly,  during  the  tenn,  86#.  M  to  Sir  B.  Hoirard,  his  hein  and  attigni. 
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with  a  clause 
of  entry  and 
distress  for  Sir 
Roliert,  hii 
heirs  and  at' 
tigm^  for 
services  be- 
hind, for 
twenty-eight 
days. 

After  the  ex- 
piration of 
the  term  of 
£.  R.  the  said 
H.  ViUiers 
entered ;  rent 
reserved,  the 
ancient  rent. 
The  lease  to 
£.  R.  ^11  e$$e^ 
at  the  time 
of  the  lease 
made  to  R. 
Villiers. 


Sir  Robert 
died  5  Car.  II. 
and  his  first 
son, tenant  in 
tail  entered, 
and  ousted 
R.  V.  and 
leased  to  the 
plaintiff t  and 
plaintiff  en- 
tered, and  he 
was  ousted  by 
^tefendanL 


yielding  and  paying  ao  in  the  indenture ;  which  in- 
denture of  lease  is  found  in  hcsc  verba.  Wherein 
there  is  a  further  reservation  of  heriot,  suit  of  court, 
and  other  services,  customf*,  and  duties,  as  at  any 
time  before  were  paid,  yielded,  or  due  for,  and  in  re- 
spect of  the  same,  by  the  custom  of  the  honour  of 
Clun  or  otherwise  ;  and  all  reasonable  fines  and 
amerciaments,  as  at  any  time  during  the  said  term 
shall  be  assessed,  taxed,  or  imposed  upon  the  said 
Robert  Villiers,  his  executors  or  assigns,  for  default 
or  neglect  of  doing  the  suit  of  court,  or  for  any  con- 
tempt by  him  or  them  in  the  same  court,  with  a  clause 
of  entry  and  distress  for  Sir  Roberty  his  heirs  and 
assigns^  if  the  said  yearly  rents^  or  suit  of  Court,  he- 
riot,  sums  of  money,  or  any  of  the  said  customs  and 
duties  before  reserved,  or  any  of  them,  be  behind  in 
part,  or  in  all,  by  the  space  of  twenty-eight  days. 

And  the  Jury  find,  that  by  virtue  of  this  leaf^e,  in  the 
life  of  Sir  Robert  Howard,  before  the  time  of  the 
trespass  and  ejectment,  and  immediately  after  the 
expiration  of  the  said  term  of  the  said  Elizabeth 
Ridgeley,  the  said  Robert  Villiers  entered,  and  was 
thereof  possessed;  and  that  the  said  rent  of  26s.  8d. 
was  anciently  the  usual  rent  paid  for  the  tenements 
aforesaid  ;  and  that  the  said  loase  to  the  said  Eliza- 
beth Ridgeley  was  in  esse,  continuing,  and  unexpired 
at  the  time  of  the  said  lease  made  to  the  said  Robert 
Villiers. 

That  Sir  Robert  Howard  afterwards  had  issue,  Henry 
Howard  the  lessor,  his  first  son  ;  whereby  the  said 
Henry  Howard  became  seised  of  the  remainder,  to 
him  and  the  heirs  males  of  his  body;  and  Sir  Robert 
being  so  seised,  with  remainder  to  his  son  as  afore- 
said, and  Robert  Villiers  being  possessed  as  afore- 
said, 1st  April,  5  Car.  S.  Sir  Robert  died  ;  and  that 
the  said  Henry  Howard,  the  said  10th  day  of  October 
IS  Car.  S.,  did  enter  as  in  his  remainder  upon  the 
possession  of  the  said  Robert  Villiers,  and  did  expel 
and  amove  him,  and  was  seised  proul^  &c. ;  and 
being  so  seised,  the  same  day  did  lease  to  the  plain- 
tiff prouty  &c.  And  that  the  plaintiff  entered,  and 
was  possessed  until  the  defendant,  as  bailiff,  and  by 
special  command,  and  in  right  of  the  said  Robert 
Villiers,  did  enter  upon  the  possession  of  the  plaintiflT, 
and  did  oust  him.  But  whether  upon  the  said  whole 
matter,  in  form  aforesaid  found,    the  entry  of  the 
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naid  defendant  upon  the  possession  of  the  plaintiff 
be  ^ood  and  lawful,  they  knew  not,  &c.  and  refer  it 
to  the  consideration  of  the  Court.     Et  si^  Sec. 
Upon  this  special  verdict,  it  appears,  the  question   is  upon 
the  validity  of  the  lease  made  by  Sir  Robert  Howard, — 
Whether  it  be  according  to  the  power  before  recited. 
But  before  we  come  to  the  consideration  of  that  question, 
there  is  one  thino;  hath  been  objected  and  insisted  upon  at  the 
bar,  which  makes  an  end  of  the  case  if  it  cannot  be  answered ; 
and  that  is,  that  if  the  lease  were  good,  and  pursuant  to  the 
power,  it  is  determined  before  the  entry,  whereon  the  action 
is  brought ;  for  it  is  a  lease,  ^^  iia  quod''*  he  pay  his  rent,  and 
(or  non-payment  it  ceaseth  in  point  of  limitation ;  and  it  ap- 
pears that  Mr.  Villiers  had  entered  in  the  life  of  Sir  Robert, 
and  that  he  died  in  April  5*  of  the  king,  and  the  lessor  entered 
not  till  October  12*;  so  that  there  was, above  seven   years, 
during  all  which  time  it  is  not  found  Ihat  he  paid  any  rent ; 
and  it  is  part  of  his  title  to  his  lease  ^^  for  as  he  pay  his  rent  ;^' 
that  is  the  express  clause;  that  the   fine  and  other  assurances 
shall  be  to  the  use  of  such  lessee,  ^^  for  as  he  pay  the  rent  to 
him  in  remainder." 
But  this  objection,  in  my  opinion,  receives  a  clear  answer : 
First,  As  this  deed  is  penned,  I  do  not  conceive,  at  least  it 
is  a  question  whether,  this  estate  is  determinable  by  non-pay- 
ment of  rent;  for  there  be  three  clauses  considerable  to  this 
purpose  :  first,  the  power  to  make  leases,  *•  so  as  they  exceed 
not  three  lives,  &c.   And  that  so  much  yearly  rent,  or  other 
profits  as  is  now  reserved  or  yielded  for  the  same,  he  reserved.** 
This  clause  alone  had  been  sufficient  to  make  good  the  lease 
(pursuing  the  power  in  other  things)  without  making  the  lease 
conditional.  Secondly^  There  is  an  express  clause  immediately 
ensuing,  ^'  that  the  Earl  of  Suffolk  and  Lord  Howard,  and 
their  heirs,  shall  stand  seised  of  the  premises  so  leased,  to  the 
nse  of  such  lessees  according  to  the  tenor  of  such  grants  or 
leasee,"  and   afterwards   to  the  former   uses.  ^    This   second 
clause,  when  the  lease  is  made,  makes  it  complete,  according 
to  the  tenor  of  the  lease.     But  the  lease  hath  no  clause  of  li- 
mitation or  cessation  for  non-payment,  and  therefore  it  ceaseth 
not  for  non-payment. 

It  is  true  there  is  a  third  clause,  ex  abundanti^  '^  that  the 
covenanted  fine  and  assurances  shall  be  to  the  use  of  such 
letaees,  sotu  thej  paj  the  said  rent :"  but  the  lease  being  made 
good  by  the  two  precedent  clauses,  without  such  limitation,  I 
do  not  see  any  reason  to  make  it  subject  to  a  limitation  by  this 
last  clause,  which  is  totally  distinct  from  the  rest,  and  begins 
with  new  wordii  of  covenant.    Indeed,  the  usual  course  of 
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1663.        asflurances  is  to  have  the  words  of  limitation  annexed  to  the 
^"^^^^^^     power,  or  at  least  to  the  clause  that  the  conusees  shall  stand 
Berry       gejgej .  which  is  not  in  our  case. 

WiiiTF.  But  secondly  :  admitting  the  lease  subject  to  this  limitation^ 

7  Co,  75.  yet  the  difference  which  is  taken  in  Ughtred's  case  holds  dear, 
in  this,  between  an  interest  or  estate  to  begin  upon  a  condition, 
or  act  to  be  performed;  and  an  estate  or  interest  which  paneth 
presently,  and  is  to  be  defeated  by  matter  esp  postfaciOy  on  con* 
dition  subsequent ;  in  the  latter  case  (which  is  ours)  the  defend- 
ant need  not  shew  forth  the  performance  of  the  condition, 
but  the  plaintiff^  must  shew  the  breach  of  it.  Ughtred*s  case^ 
if  it  be  considered,  is  far  stronger.  There  an  annuity  waa- 
granted  pro  exercitio  officii^  which  ceases  if  he  do  not  execute  ; 
yet  there  in  his  count  he  need  not  aver  the  execution  of  it« 
There  he  was  plaintiff  who  was  to  make  his  title ;  here  he  is 
only  to  defend  x  there  it  was  in  his  count ;  here  it  is  in  a  verdict. 
But,  thirdly ;  the  conclusion  of  the  jury  in  this  special  ver« 
On  a  special     diet,  I  conceive,  excludes  the  bringing  this  in  question.    We 

cluston,  the  elusion  is,  si  super  totam  maieriam  per  Juratares  in  Jbmid 
d^"bt  f  o  pi'o^dicid  comperiamj  the  Justices  shall  conceive  that  the  entry- 
more  than  the  of  White,  the  defendant,  be  not  lawful,  then  they  find  for  the 
jury  doubt  of.  plaintiff;  not  otherwise. 

Now,  whether  this  rent  be  paid  or  not,  is  not  materia  per 
Juratores  comperia;  and  therefore  we  must  judge  upon  the 
matter  as  it  is  found;  and  if  there  be  not  other  sufficient 
matter  found  by  the  jury  for  the  Court  to  judge  upon,  the 
Court  upon  this  verdict,  (which  is  conditional,  if,  super  mate* 
riam  comperianiy  the  Court  shall  hold  the  defendant's  entry 
unlawful)  it  not  appearing  whether  the  rent  was  paid,  or  not 
paid,  cannot  give  judgment  for  the  plaintiff,  (b) 

So  that,  for  all  these  reasons  I  conceive,  notwithstanding 
this  objection,  the  case  remains  entire,  to  be  cfonsidered,  whe* 
iher  the  lease  made  hy  Sir  Thomas  Howard  to  Mr.  Villiers  be 
pursuant  to  the  power  reserved  to  make  leases. 

And  for  that,  the  case  is  this  : — Elizabeth  Ridgeley  being 
lessee  for  forty  years  of  the  land  in  question  at  S6s,  &/.  rent. 
Sir  Charles  Howard,  being  seised  of  the  reversion  of  the  pre- 
mises (inter  aliajy  settles  the  same  by  indenture  and  fine,  to 
the  use  of  himself  for  life;  remainder  to  his  first  and  other 

(b)  This  paragraph  has  been  stop-  rUm  comperiamj  the  Cawri  tikaUhold 

ped  and  altered  from  the  MS.  which  the  dtfendaiU^t  entry  tmUnrfui)  U  noi 

stands  thus;  **  And  if  there  be  not  appearing  whether  the  rent  were  paid 

other  sufficient  matter  found  by  the  or  not  paid^  cannot  give  judgment  for 

jarjfoT  the  Court  to  judge  upon,  the  plaintiff.  **  The  passage  in  <lal£rt' 

the  pialnt^  upon  hh  tefdtm  (whieh  is  of  a  hand-writing  diiTerent  firoBi 

ii  eoudUionMly  ^mper  totam  wiai^  the  rest  of  the  manvtoript 
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sons  in  tail ;  remainder  to  his  brother  Sir  Robert  Howard-£>r  1689^ 
liiey  and  so  to  his  first,  second,, and  other  sons^ln  tail,  with  ^*^v^^ 
remaioder  OTer  to  other  brothers  for  their  .lives  &  and.  with  like  S^aax 
limitation  to  their  sons ;  with  power  to  ibake  leases  to  this  ef-  Wuit«. 
feet :  that  it  shall  be  lawful  for  Sir  Charles^  from  time  to  time, 
during  his  life,  and  after  his  decease,  for  Sir  Robert  and  the 
rest  respectively,  being  lawfully  seised,  and  lawful  tenants 
of  tlie  freehold  in  possession  of  the  said  honours  and  premises, 
by  FirtiHB  of  any  limitation  of  uses  in  that  indenture  limited,  to 
make  anjr  lease  of  any  part  of  the  premises  usually  leased  here- 
tofore^ or  now  in  lease,  whereof  they  or  any  of  them  respec- 
tively shall  be  lawfully  seised,  or  be  lawful  tenants  of  the  free- 
hold in  possession,  unto  any  person  or  persons,  for  any  term 
or  temns  of  years,  or  life  or  lives;  so  as  such  estate  and  term 
exceed  not  the  number  of  twenty-one  years,  or  three  lives  in 
possession  and  remainder,  or  for  any  number  of  years  deter- 
minable upon  one,  two,  or  three  lives  at  the  most ;  and  so  as 
the  same  be  not  made,  by  any  covenant,  grant,  or  clause,  dis- 
punishable of  waste ;  and  that  so  much  yearly  rent, .  or  other 
profit  as  is  now  reserved,  yielded  or  paid  respectively  for  the 
same,  or  more,  be  reserved. 

Afterwards,  Sir  Charles  dies  without  issue;  Sir  Robert 
Howard,  during  the  continuance  of  the  lease  to  Elizabeth 
Ridgeley,  in  14  Car.  1 .  by  indenture,  leaseth  the  premises  in 
qoestion  to  Robert  Villiers  [under  whom  the  defendant  claims] 
habendum  for  ninety-nine  years,  if  Robert  Villiers  so  long.live^ 
the  said  term  to  begin  by,  from,  and  after  the  death  or  other 
determination  of  the  estate  which  Elizabeth  Ridgeley  there 
had  of  and  in  the  same,  and  not  before;  and  reddendo proinde 
after  the  commencement  of  the  term,  and  during  the  conti- 
noance  thereof  to  the  said  Sir  Robert  Howard,  his  heirs  and 
assigns,  9Ss.  8d.  yearly  [which  was  the  ancient  rent]  at  Mi- 
chaelmas and  Lady-day,  by  equal  portions ;  with  a  clause  of 
distress  in  case  of  non-payment  after  twenty-eight  days. 

Elizabeth  Ridgeley*s  lease  expires,  Villiers  enters ;  Sir  Ro- 
bert Howard  having  issue,  Henry,  the  plaintiflTs  lessor,  dies  ; 
Henry  the  lessor,  pretending  Villiers'  lease  not  to  be  accord* 
ing  to  the  power,  enters,  and  makes  the  lease  to  the  plaintiflT; 
and  the  defendant  as  bailiff  to  Villiers  re-enters. 

So  that  the  single  question  is,  whether  the^  lease  made  by  Sir 
Robert  Howard  to  Villiers  be  according  to  this  power. 

There  have  been  several  things  objected  against  this  lease^ 
whidi  may  be  reduced  to  these  heads  :— 

Ist,  That  these  powers,  tending  to  alter  estatea  8Bd>  6  Co.  $s. 
disturb  pdssessioni  settled  hf  hw,  on^t  tn  be  taktfir  |^|^3  c^™^ 
strictly^  as  powenr  of  revoeatioi^  and  conditiaM  uo. 
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1062.  That  being  laid  for  a  ground,  they  urge, 

Sdly,  That  when  this  lease  to  Yilliers  was  made,  Eliza* 
beth  Ridgeley  was  in  possession  ;  and  that  neither  the 
letter  nor  the  intent  of  the  deed  reach  to  give  Sir 
Robert  Howard  power  to  roake  the  lease  before  he 
were  in  possession. 
Sdly,  If  Sir  Robert  Howard  have  power  to  make  a 
lease  during  Elizabeth  Ridgeley's  estate,  yet  the 
lease  ought  to  be  made  to  begin  presently,  as  in  case 
of  concurrent  leases.  They  are  to  be  made  to  begin 
presently  (as  by  way  of  estoppel  between  the 
parties)  though  they  take  not  effect  as  to  the  pos- 
session, till  the  former  lease  expires;  whereas  this 
lease  is  limited  not  to  begin  till  Ridgeley's  lease  be 
ended. 
4thly,  Sir  Robert  being  but  tefiant  for  life,  this  reserva- 
tion of  the  rent,  which  ought  to  go  to  those  in  remain- 
der, being  to  him,  his  heirs  and  assigns,  is  not  good ; 
for,  though  the  lessor  in  truth  be  his  heir,  yet  his  estate 
he  hatbnotas  heir,  but  as  a  stranger,  by  virtue  of  his 
remainder ;  and  so  cannot  take  the  rent  upon  this  re- 
servation. 
Notwithstanding  all  these  objections,  I  hold  this  to  be  a  good 
lease,  pursuant  to  the  power. 

And,  first,  I  consider  these  powers,  which  are  reserved  upon 
settlements  of  estates  by  way  of  use,  are  to  be  taken  favourably 
and  not  strictly  (c)  ;  he  who  limits  and  creates  them,  at  the 
same  time,  had  a  full  power  over  the  estate,  and  might  give  it 
tokeaf^our-  i"  ^hat  manner  he  pleased;  and  commonly  (as  in  our  case) 
ably,  and  not  the  power  is  reserved  to  him  who  created  it ; — cujus  est  darCj 
sirictiy.  y'j^g  ^g^  disponere. 

Powers  of  re-  These  powers  of  revoking  upon  conveyances  to  uses,  of  li- 
TokingupoQ  miting  new  uses  or  estates,  or  creating  estates,  and  the  like,had 
conveyances  jj^^j^  ^j^^i,  ^„ j  original  from  the  statute  of  27  H.  8.  of  uses, 
to  uses,  of  II-  ^  .1111^ 

miting  new      At  first  they  were  strangers  in  the  law  ;  and,  therefore,  were 

looked  upon,  as  strangers,  with  a  more  severe  eye,  and  many 

doubts  and  questions  were  made  upon  them  ;  and  it  was  said 

estates,  and  they  should  be  taken  strictly.  But  it  was  well  said  in  Chud- 
the  like,  had         -^  '' 

their  original  from  the  statute  of  87  H.  VIII.  of  Uses.     At  first  many  doubts  were 
made  upon  them  t  and  it  was  said  they  should  be  taken  strictly. 


Powers  re- 
served upon 
settlements 
of  estates  by 
way  of  use 


uses   or 
estates,  or 
creating 


(c)  Otherwise  the  Touchstone, 
869;  hut  see  586(1).  6th  edition. 
The  point  in  the  former  passage 
seems  to  be  incorrect  See  Appen- 
dix, F.  where  it  is  s|tleropted  to 
prove,  bj  th«  citation  of  early  cases. 


from  manuscripts  in  the  British  Mu- 
seum, that  concurrent  leases  may 
be  granted  under  certain  private 
powers,  as  well  as  under  the  statute 
of  1  Eliz.  c.  19.  8. 5.  But  see  Sugden 
oa  Powers,  599  («)•     . 
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]figh*8  case,  by  the  Chief  Baron,  '^  That  uses  extended  (hem-        1662. 
selves  into  many  branches.     And  he  compared  them  to  Nebu-     ^"^^v*^^ 
chadnezzar^s  tree  ;  for  in  this  tree  the  fowl?  ofthe  heaven  build       BEaav 
their  nests;  and  the  nobility  and  gentry  ofthe  realm  settle  and      White. 
establish  their  families;  and  under  this  tree  etoves^et  bovesy 
et  cetera  pecora  campiy  a  ^reat  part  ofthe  farmers  and  lessees  l  Co.  1S4. 
of  the  land,  do  lie  for  shelter  and  safety."     Certainly,  it  is 
most  true  of  this  great  branch  ofthe  tree  of  uses,  this  of  powers: 
they  are  almost  in  all  conveyances,  and  a  great  part  of  the 
estates  in  the  kingdom  depend   upon  them ;  and,   therefore, 

grown  so  general,  they  now  come  to  be  favoured  by  the  Powers  being 


I  ^rown  gene- 

*^^'  ral,  theyare 

come  to  be  favoured  by  the  law. 

Powers  of  revocation,  and  powers  of  creating  new  estates  Powers  of 

and  leases,  are  of  the  same  orisrinal:  indeed,  of  the  two  powers  »^cvocaiion 

g,  J  •DO  powers  of 

of  revocation  seem  to  he  the  less  favoured;  yet  now  we  con-  creating  new 

strae  them,  not  as  conditions,  but  more  as  limitations;  and  my  estates  and 
_,^-'  ,.,      3^_„         -  .  -,      leases  are  of 

Lord  Loke  expressly  saith,    "  That  these  revocations  are  fa-  the  same  ori- 

Toarably  interpreted,  because  many  men^s  inheritances  depend  ginal. 
upon  thero.^'     Accordingly  also  powers  to  make  leases,  when-  powers  of  re- 
soever  the  execution  of  them  hath  come  in  question,  have  had  vocationseem 
a  liberal  and  favourable  construction  ;  for  they  are  not  to  be  f^y^y^gj^  ^* 
considered  as  bare  and  naked  authorities,  which  are  to  be  we  now  con- 
taken  strictly :    but  they  savour  and  relish  of  the  estate  and  *  stroe  them 
interest  in  the  land,  and  depend  upon  the  estate  in  it.  J/ tenant  ^oMfbuTw' 
for  lijij  who  hath  such  pozcer^  depart  with  his  estate^  his  power  limitations. 

is  gone;  the  estate  which  is  executed  by  the  power  is  raised,  Co.L.237.a. 
1  .,  ,  ,^.  n  t^     So  powers  to 

not  only  out  of  the  power,  but  partly  out  of  the  estate  of  the  make  leases 

tenant  for  life.     Therefore,  if  tenant  for  life,  who  hath  such  a  have  a  liberal 

,  tij       construction, 

power  to  make  leases,  grant  a  rent-charge,  or  acknowledge  _  ^ 

a  statute:   and  after  make   a  lease  according  to  his  power,  ritiesaretp 
the  lessee,  (as  some  hold),  (e)  shall  be  subject  to  such  grant  of  be  taken 
a  rent,  or  to  such  statute ;  and,  therefore,  because  these  powers  |f  tenant  for 
have  such  a  dependency  upon  the  estate,  they  are  not  reckoned  life,  who  hath 
as  bare  authorities,  or  taken  strictly,  but  have  a  more  favour-  ST^e'lewes 
able  and  benign  interpretation.     He  that  hath  a  power  to  make  depart  with 

leases  for  three  lives,  may  make  them  for  two  lives :  he  that  5lV^!t!!^«l* 

^        J  power  IS  gone. 

hath  power  to  revoke,  may  do  it  for  part  at  one  time,  part  at  Dale  v.Sache- 

verell. 
If  be  grant  a  rent-charge,  or  acknowledge  a  statute,  and  after  make  a  lease,  ac- 
cording to  his  power,  the  lessee  (as  some  bold)  shall  be  subject  thereto. 

He  who  hath  a  power  to  make  leases  for  three  lives,  may  make  them  for  two 
lives. 

He  that  hath  power  to  revoke  may  do  it  for  part  at  one  time,  part  at  another. 


(e)  See  Grange  v.  Tiving,  in  these     53.  and  Roper's  Law  of  Husband  and 
Beporls;  Sudden  on  Powers,  P.  5«,     Wife,  Vol.  11.  101. 
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166%. 


another;  so  that  they  are  not  to  be.  me^snred  or  compared 

with  bare  authorities  (f)^ 

This  being  premieefl:.  as  to  the,  first   objectioni  that  Sir 

Robert  Howard  could  not  make  this  lease,  because  he  was  not 
The  "or^  f  ^^^^'^^  ^^  possession,  but  Elizabeth  Ridgeley  was  then  tenant 
powers  make   in  possession :    the  words  of  the  power  itself,  (which  make 

the  law  in  these  cases)  are  to  be  considered.     The  worda 


Berrt 

•  * 

White. 


the  law. 


IMllbrent 
kinds  of  bos- 
sealoBduk 
tingaiahedr 


are, — 


*^  Provided  that  it  shall  and  may  be  lawful  for 
Charles  Howard,  at  all  times,  and  from  time  to  time 
during  his  life,  and  after  his  decease  to  and  for  Sii' 
Robert  Howard,  Sir  Edward  Howard,  &c.  (naming 
all  the  rest  in  remainder)  respectiyely  being  lawfully 
seised,  and  lawful  tenant  of  the  freehold  in  posses- 
•   sion  of  the   said  honour,  manor,  and  premises,  by 
Tirtue  of  any  limitation  of  use,  by  these  presents  be- 
fore  limited,  at  all  times,  and  from  time  to  time  to 
make  any  lease  or  grant  of  any  part  of  the  premises 
usually  leased  heretofore,  or  now  in  lease,  whereof 
they  or  any  of  them  respectively  shall  be  lawfully 
seised,  or  be  lawful  tenants  of  the  freehold  in  posses- 
sion, to  any  person  or  persons,  for  any  term  or  terms 
of  years,  or  life  or  lives,  so  as,  &c.'* 
By  the  words  of  this  power  he  that  is  qualified  to  make  the 
lease  is  not  tied  to  be  in  possession  of  the  land,  but  in  posses- 
sion of  the  freehold  of  the  land ;  and  to  shew  there  is  no  mis- 
take in  it,  the  words  are  repeated  twice  in  the  proviso—*^  being 
lawfully  seised,  and  lawful  tenant  of  the  freehold   in  pos- 
session." 

It  is  well  said,  in  Throckmorton  and  Tracy's  case.  Com.  fol. 
I4f5.(g).  There  are  several  degrees  in  the  estate  of  the 
land ;  there  is  a  possession,  and  there  is  a  reversion  or  re- 
mainder. There  is  a  possession,  reversion,  and  remainder 
of  the  land ;  and  there  is  a  possession,  reversion,  or  re- 
mainder, of  the  freehold  of  the  land ;  one  may  have  the  pos- 
session (the  actual  possession)  of  the  land,  and  another  have 
the  possession  (the  actual  possession)  of  the  freehold  of  the 


(f)  So  under  the  power  in  1  Eliz. 
c  19.  to  Bishops,  it  seems  that  part 
of  twentj-one  years  may  be  granted 
at  one  time,  and  part  at  another. 
See  Per^[am'8  judgment  in  Fox  and 
Collier,  fromMSS.  in  Appendix,  F. 
and  on  th^  same  principle,  the 
t^rm  may  so  be  divided  into  se- 
veral parts.   In  Shaw  r.  Summers, 


8  Moore,  196.  a  power  to  trusteesto 
let  land  for  any  term  not  exceeding 
twenty-one  years  was  executed  at 
two  different  times,  and  the  second 
lease  was  adjudged  to  be  void. 
Queryt  If  on  the  special  wording 
power. 
(g)  F)oi*iea,  p.  1«9. 
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land.   For  instance,  if  J.  S.  make  a  lease  for  forty  years  to  A.,       '166^ 
who  enters  ;  A.  bath  the  possession   of  the  land  ;  J.  S.  hath     ^^^V%^ 
possession  still  of  the  freehold ;  and  so  actually,  that  if  A.  his       Berry 
lessee  be  ousted,  he  shall  bring  an  assise  as  being  disseised,      White. 
that  is,  actually  ousted  of  his  freehold.    Then,  suppose  J.  S.  p^^^g^^^,!  ^f 
kaviDg  this  reversion  expectant  upon  the  lease  for  years  to  A.  lessor  and 
eonvey  it  to  the  use  of  B.  for  life,  and  after  to  the  use  of  C.  for  1^^^^^ 
life,  and  after  to  the  use  of  the  right  heirs  of  D. ;  here  are  four 
several  degrees  in  the  estate  of  the  land  :  A.,  the  lessee,  hath 
(he  actual  possession  of  the  land:  B.,  the  first  in  remainder, 
hath  the  freehold  (the  actual  freehold)  in  possession  of  the 
land,  though  not  the  actual  possession  of  the  land ;  C.  has  the 
fireebold  in  remainder,  though  not  the  freehold  in  possession,  yet 
tiiia  estate  in  the  freehold  is  tit  esse^  and  he  hath  it  actually  to 
grant,  forfeit,  surrender,  and  to  other  purposes,  though  he  hath 
not  actually  the  possession  of  it ;  but  the  right  heirs  of  D.  (he 
being  living)  have  no  estate  in  possession,  reversion,  or  re- 
fluiiider  of  the  freehold,  till  the  contingency  happen. , 

So  if  a  lease  for  life  be  made,  and  the  lessor  grant  the  re- 
▼eraion  for  years ;  the  grantee  (after  attornment  (h) )  is  in 
actnal  possession  of  the  reversion,  and  shall  have  the  rent.  So 
diat  it  is  apparent  there  is  a  ppssession  of  the  land,  and  a  pos- 
ieaaion  of  the  freehold  of  the  land.  Then  by  the  words  of 
qualification  he  that  is  lawfully  seised  [and  so  was  Sir  Robert 
Howard,]  and  lawful  tenant  of  the  freehold  in  possession  [and 
•o  was  Sir  Robert  Howard,]  is  enabled  to  make  a  lease.  It  is 
not  that  he  that  is  lawful  tenant  in  possession,  but  he  that  is 
lawful  tenant  of  the  freehold  in  possession,  is  enabled  td  tnake 
the  lease. 

These  cases  of  powers  (as  I  said  before)  are  to  be  taken 
favourably,  and  most  largely  and  beneficially,  for  him  that 
hath  the  power ;  and,  therefbre,  there  is  no  reason  to  straiten 
the  power  contrary  to  the  express  words. 

And  methinks,  not  only  the  letter,  but  the  intent  and  reason  of 
tUsoon  veyance,  are  agreeable  to  this  construction.  Sir  Charles, 
from  whom  the  estate  moved,  had  power  to  dispose  of  the  rever- 
sion expectant  upon  Ridgeley's  lease  as  he  pleased.  When  he 
made  this  conveyance,  the  estate  was  in  lease :  it  doesnot  appear 
that  he  had  any  intent  to  abridge  his  own  power,  but  rather  the 
contrary.  It  is  to  be  observed  that  the  words  in  the  power  as 
to  Sir  Charles  differ  in  the  penning  from  the  power  to  others. 
It  is,  ^  that  it  shall  be  kwful  for  Sir  Charles,  at  all  times  dur- 
ing his  life,  to  make  leases;''  and  as  to  Sr  Robert 'tad  the 
rest,  it  is,  ^  when  they  shall  be  lawfully  seised,  and  lawful  te- 


(&)  4  Ana.  c  16.  s.  9.  has  rendered  attonuneat  here  aonecesttry* 
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1663.       iis'^t  or  the  freehold  in  possession^  to  make  leases."    It  is  trne^ 
^'^"v^^^     it  concludes  alike  for  Sir  Charles  and  the  rest,  "  that  the  leases 
Berry       must  be  made  of  such  part  of  the  premises  whereof  they  shall 
^^'  be  lawfully  seised,  or  be  lawful  tenants  of  the  freehold  in  poi;- 

Bession  f  which  was  necessary  as  well  to  Sir  Charles,  as  the 
rest ;  it  being  the  intent  that  where  the  freehold  was  in  another, 
the  lease  should  not  be  made  by  any  of  them  :  but  to  my  sense, 
this  difierent  penning^  in  the  beginning  of  the  clause  shews  they 
took  it  for  granted,  that  notwithstanding:  Sir  Charles  had  made 
leases  for  years,  and  so  had  but  a  reversion,  yet  he  would  be 
still,  afler  this  settlement,  lawful  tenant  of  the  freehold  in  pos- 
session, according  to  the  intent  of  this  proviso,  and  therefore 
they  omitted  in  the  power  unto  him,  but  as  to  the  rest  they 
added  it;  that  so,  when  they  were  qualified  as  Sir  Charles  was, 
[that  is,  to  have  the  immediate  freehold,]  they  might  be  enabled 
to  make  leases  as  he  was.  And  if  as  to  Sir  Charles,  from  whom 
the  estate  moved,  the  power  ought  to  be  taken  largely,  and 
favourably,  the  same  power,  being  limited  to  the  rest  so  quali- 
fied, ought  to  have  the  same  construction. 
It  stands  with      And  it  Stands  with  the  reason  of  law  to  consider,  and  weigh, 
[''wt^n-^^  the  nature  of  the  estate  at  the  time  of  creating  (i)  the  power; 
sider  and         if  the  estate  upon  which  the  power  is  executable  were  in  pos- 
weigh  the  na-  session;  or,  if  it  were  in  reversion,  construction  is  to  be  made 
estate  at  the    aliter^  et  aliier  where  the  words  of  the  power  are  indefinite  and 
timeofcreat  general,  (as  in  our  case  it  is.)    In  Leaper  and  Wroth^s  case, 
if^eestate^'^^  cited  in  Fitzwilliam's  case,  (of  which  I  shall  have  occasion  to 
in  which  the    speak  more  upon  the  next  point)  it  is  agreed,  if  a  man  have  a 
cuSbie*wcre    P®''^®'*  ^^  make  leases  for  twenty-one  years  indefinitely,  with- 
in possession    out  a  restraint  to  make  them  in  possession,  jet  he  cannot  make 

or  in  reyer-  ^  lease  in  reversion,  or  to  take  efiect  at  a  day  to  come :  for  he 
sion,  con-  .  i        «.       .  . 

struction  is  to  niay  make  it  to  take  effect  m  possession. 

be  made 

aUter^  et  aUter  where  the  words  of  the  power  are  indefinite  and  general.    6  Co.  S3. 

Leases  in  reversion  under  indefinite  power,  when  restrained ; 

when  not  re-  ^"^  suppose  that  at  the  time  of  such  a  general  indefinite 
strained;  and  power  created,  the  estate  was  only  an  estate  in  reversion  ex- 
how  they  ^^^  pectant  upon  another  for  years  or  lives,  as  our  case  was ;  there, 
feet  I  conceive,  he  may  make  a  lease  presently  after  the  power 

Concurrent      created,  though  the  former  lease  was  in  being;  for  it  was  a 

reversion  when  it  was  settled  ;  and  as  a  reversion  upon  such  a 
power,  he  may  lease  it.  But,  indeed,  such  a  lease,  though  it 
take  efiect  in  point  of  interest  defuturot  yet  it  must  be. made 
to  begin  presehtlj,  as  in  case  of  a  concurrent  lease  of  a  bishop. 
And  this,  as  Justice  Jones  said  in  the  argument  of  Evans  v. 


(0  **  Executing'*  in  manascript. 


in  the  Common  PUa»  and  in  other  Courti. 
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AjBCougbO)  (Askwith's  case,)  3 Car.  I.  was  put  by  Popham       .1603. 
to  be  agreed  in  the  Marquess  of  Northampton's  ca^e  ;  it  is  im- 
plied in  the  report  of  Shecomb  and  HawkifCs  cascy  S  Cra. 
319.  (it) 

And  so  in  our  case  at  the  time  of  the  estate  settled,  and 
power  created,  the  estate  subject  to  the  power  was  but  a  re-  ^*  ^^^*('^ 
Tersion,  and  the  power  shall  receive  a  construction  suitable,  it 
iNung  general,  and  indefinite,  and  not  restrained  to  the  pos- 
session of  the  land,  ^^  that  he  who  hath  the  possession  of  the 
freehold,*'  though  not  of  the  law,  may  make  a  lease  to  begin 
presently,  though  it  cannot  take  effect  in  possession  during  the 
former  lease. 

I  have  done  with  this  point :  I  conceive  Sir  Robert  Howard, 
at  the  time  of  this  lease  made,  was  tenant  of  the  freehold  in 
possession;  and  so,  enabled  to  make  the  lease  if  he,  in  making 
the  lease^  do  pursue  the  pouer  in  the  other  circumstances  pre- 
scribed. And  that  brings  me  to  the  consideration  of  the  next 
objection  ;  which  is, — 

That  this  lease  to  Robert  Villiers  is  not  made  to  begin  pre^ 
sently,  but  ^^  to  begin  by,  from,  and  after  the  death,  or  other 
determination  of  the  estate  of  Elizabeth  Ridgeley  ;"  and  the 
reddendum  of  the  rent  is,  ^^  post  inceptionem  ejusdem  termini  et 
durante  continuatione  indeJ*^  And,  therefore,  it  is  urged,  this 
lease  is  not  pursuant  to  the  power,  which  enables  not  Sir 
Rot>ert  to  make  a  lease  to  begin  at  a  day  to  come.  Though  it 
be  admitted  he  may  make  it  during  Elizabeth  Ridgeley's  lease, 
yet  in  the  limitation  of  it,  the  lease  ought  to  be  made  to  begin  ' 
presently. 

In  answer  to  this  objection,  we  must  again  resort  to  the 
words  of  the  proviso.  They  give  power  to  '*  Sir  Robert, 
being  lawful  tenant  of  the  freehold  in  possession,  to  make  a 
lease  of  any  part  of  the  premises,  whereof  he  shall  be  lawful 
tenant  of  the  freehold  in  possession,  to  any  person  or  persons, 
for  any  term  or  terms  of  years,  or  life  or  lives,  so  as  such 
estate  and  term  exceed  not  the  number  of  twcnty-one  years^  or 
three  lives  in  possession  and  remainder ;  or  for  any  number  of 
years  determinable  upon  one,  two  or  three  lives  at  the  most ; 
and  so  as  the  same  be  not  made  by  any  covenant,  grant,  or 


(/)  See  Appendix  F.  for  a  state- 
neal  of  the  case  of  Evans  and  Ask- 
villi  from  several  early  manuscripts 
which  explain  the  printed  reports. 

{k)  The  words  in  UaKe  and  figures 
are  supplied  to  a  blank  in  the  manu- 
tcript 


(I)  This  marginal  note  seems  to 
be  to  the  book  which  is  referred  to 
in  No.  38,  of  Mr.  Hargrave*s  coilecr 
tion,  fol.  159.b.,  where  the  reference 
is  '*  NoU  lib.  P.  2^6.  a.*'  Similar  re: 
ferences  win  be  observed  in  othef 
places  in  this  volume.  V ."  V 
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*fMi.       dattsey^bponiBhable  of  waste ;  and  that  so  n^ueh  yearly  rent 

^■^^^^^   or  otberprofitB  as  is  now  reserved,  yielded,  or  paid  respectively 

"**^      for  the  same  or  more  be  reserved  ;  with  a  clause  declaratory 

*White.      ^^^  ^^^  ^"®^  ^°^  other  covenanted  assurances  shall  be,  and 

the  conusees,  &c.  shall  stand  and  be  seised  of  such  and  so  much 

of  the  premises  as  shall  be  so  demised  to  the  use  of  such  lessees 

for  the  terms  for  which  such  demises  shall  be  made,  so  as  such 

lessees,  their  executors  and  assigns,  shall  and  do,  severally  and 

respectively,  yearly  yield  and  pay  to  such  persons  to  whom  the 

reversion  or  remainder  of  the  premises,  so  happening  to  be 

leased,  shall  for  the  time  being  appertain,  the  yearly  rent  or 

rents,  or  other  duties  and  services  in  or  by  such  lease  reserved, 

and  at  the  days  and  times,  and  in  such  sort  as  in  or  by  such 

lease  shall  be  in  that  behalf  limited." 

The  power,  we  see,  is  a  general  indefinite  power  (before 
the  50  or  tto  quod)  to  make  any  leases  for  any  term  of  years  or 
lives ;  and  though  in  the  letter  of  it,  it  extends  to  leases  in  re- 
version as  well  as  in  possession,  for  it  is  to  make  any  leases  for 
any  terms,  yet  I  must  agree,  if  there  be  no  more  in  the  case,  it 
will  not  enable  to  make  leases  to  begin  at  a  day  to  come.    And 
Where  there    ^  ^^  ^^  purpose  it  is  no  more  than  if  the  power  had  been  to 
18  a  power  to  make  any  leases  for  twenty-one  years,  or  three  lives ;  though 
leases  for        ^®  words  mention  not  whether  such  leases  shall  be  in  posses- 
twaoty-one      sion,  or  reversion,  nor  restrain  the  power,  yet  a  lease  cannot 
llm\%k^^  be  made  at  a  day  to  come  by  such  an  indefinite  power ;  that  is, 
the  words      the  express  case  of  Leper  and  Wroth  which  I  cited  before* 
STa^*^  such  'T*^®^®'^  ^^  Whitlock's  case,  the  general  power  (before  the 
leaies  shall  he  tto  quod  or  restraint)  is  not  indefinitely,  1o  make  any  leases,  as 
in  poasenion   ^  jg  |n  ^m.  ^ase ;  but  any  leases  "  tarn  in  possessione  quam  in 
nor  restrain*   reoenione  /'  and  by  virtue  of  that  power  the  lease  in  reversion 

the  power,      ^^  ROod,  which  otherwise  it  would  not  have  been, 
yet  a  lease  o       » 

cannot  be  made  at  a  day  to  come  by  such  an  indefinite  jpowerf  although  the  lands 
be  in  lease  at  the  creWon-ef  the  power.  6  Co.  SS.  JPitzwilliam*8  case,  3  Cr.  5. 
a  Co.  70. 

aCr.sis.  And  the  easel  Hil.  10  Jac.  B.  R.,  which  in  Croke's  Re- 

Yyverton       ^^  ^^^^  l^y  ^^^  j^^^  ^f  ghecomb  against  Hawkins,  is  ex- 

press  in  the  point;  there  being  a  tease  for  years  in  being,  (as 
H  was  inrour  case),  Mrs.  Luttrel,  the  reversioner,  settles  the 
land  upon  herself  for  life,  with  remainders  over,  with  a  power 
tor-het^  at  any  time,  to  make  leases  for  twenty-one  years.  Be- 
fore the  did  lease  expired,  she  made  a  lease  for  twenty-one 
years;  to  l^n  after  the  determination  of  thai  former  lease  ;  and 
it  waa  a4ia4ged  naught,  for  it  ought  to  have  been  a  lease  in 
pcmession* 
And  if  tba  flower  4dMald  be  construed  otherwise,  to  enable 
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tlie  making  of  reversionary  leases,  there  might  be  lease  upon  1603. 

lease  in  infimium;  and  therefore  soch  indefinite  words  in  ^^^^^*^ 

powers  are  by  construction  of  law  bounded  and  limited,  where  Berrt 

the  party  himself  doth  not  bind  or  restrain  them.    They  are  White. 

but  as  agreements  between  the  parties,  and  expounded  as  indefinite 

other  covenants  and  agreements  are.  words  in 

That  is  the  true  reason  of  Leper  and  Wroth's  case,  where  thatltcnant 

the  power  was  to  make  leases  for  twenty-one  years.   A  lease  for  life  may 

for  twenty-one  years,  to  begin  at  Michaelmas  next,  is  not,  by  J^?^!*'"® 

comtruction  of  law,  pursuant  to  that  power;  for  if  I  be  bound  for  twenty- 

to  yon,  or  covenant  with  you,  to  make  you  a  lease  for  twenty-  ^^^J^^f 

one  years  indefinitely,  the  lease  ought  to  be  made  presently,  struction  of 

and  must  not  commence  in  future.    So  if  a  custom  be,  that  a  jjj^  bounded. 

copyholder  of  inheritance  may  make  a  lease  for  twenty-one  ^  ^^en^ 

years,  be  cannot  make  a  lease  for  twenty-one  years  to  com-  between  the 

oieiiee  at  a  day  to  come.  SUSdlrf  m 

other  corenants  and  agreements  are. 

The  law  makes  a  reasonable  exposition  of  those  agreements  Thelawmakcs 
and  customs  which  are  set  forth  indefinitely ;  and  that  was  the  ei^^Uon  of 
trae  reason  of  the  resolution  in  Leper  and  Wroth's  case,  and  agreements 
Shecomb^s  case  before  cited ;  and  not  that  those  powers  are  to  ^ff^^^l 
be  .taken  strictly;  for  they  receive  the  same  interpretation  finitely. 
which  contracts  and  agreements  between  parties  dO|  which 
ooght  to  have  a  reasonable  intendment. 

And  even  in  that  case  of  Leper  and  Wroth,  it  was  agreed 
(as  I  have  it  in  a  good  report  of  that  case)  that  though  the 
power  was  indefinite,  to  make  leases  for  txoenijf^one  yearsy 
without  the  words  toties  quoties ;  yet  when  one  lease,  so  made, 
was  expired,  the  lessor  by  virtue  of  his  power  might  make 
aaolher  lease  in  possessiouj  though  he  could  not  make  a  rever- 
sionary lease ;  which  shews  that  these  powers  were  not  taken 
strictly. 

But  thus  far  I  must  agree  in  our  principal  case,  these  gene- 
ral indefinite  words-^^'to  make  any  leases  for  any  tenns  of 
years  or  lives  of  themselvesy* — are  not  sufficient  to  enable  this 
lease  made  to  Robert  Villiers,  which  is  limited  to  commence 
after  the  expiration  of  the  former  lease. 

But  that  whereupon.  I  ground  myself  is  this,  and  by  virtue 
whereof  I  take  it,  this  lease  is  made  good,  viz.  the  words  that 
follow  this  indefinite  power.  The  power  is,  ^  to  make  leases 
for  aDy  tenp  or  terms  of  years,  or  life  or  lives  (ita  quod)  so  as 
each  ertate.  JfaA-  term,  ?exce^  not  the  number  of  twenty-one 
years  or  three  lives  in  possession  and  remainder.'* 

Tins  tia  Sfiod^  or  so  of,  is  not  only  a  clause  of  restraint, ' 
hot  also  a  clause  of  eKplanation  of  the  power,  which  was  inr 
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166^.  definitely  expressed  before.  The  \aw^  indeed,  would  have 
^^'"^^^^^  explained  it  if  the  party  bad  not  done  so ;  but  his  intention 
Berry  appearing  that  he  meant  the  power  should  extend  to  leases  in 
WuiTE.      remainder,  so  they  exceeded  not  twenty-one  years,  the  law  will 

The  law  will    °^^  make  contrary  exposition,  where  the  words  wiU  bear  it  as 

explain  gene-  largelt/  as  the  party  explains  it. 

i^^irumeote :  ^^^^  is  the  reason  of  the  common  cases, 
but  where  the  If  I,  by  deed,  give  an  advowson,  or  other  thing  which  pass- 
I^J^^*-  eth  by  grant,  to  J.  S.  indefinitely,  the  law  will  bound  it,  and 
other  parts  limit  it  for  life :  but  if  Jn  the  habendum  I  restrain  it,  or  enlarge 
hl^^^l^**  it,  (nay,  though  it  be  by  «  void  limitation,)  the  law  will  not 
i6,thelawwill  make  any  construction  but  such  as  my  words  carry.  And  that 
notmakecon-  ig^he  difference  here  very  obviously  (which  to  another  pur- 
tlo^if  SiT*  P^^®  ^^  taken  in  Whitlock's  case)  between  a  particular  power 
woras  will  affirmative :  as  if  the  power  here  had  been  to  have  made  leases 
l^dy  M  the  ^^  possession  for  twenty-one  years,  the  "  ita  quod^^  after  coul4 
party  explains  not  explain  it  to  extend  to  leases  in  reversion  ;  and  a  general 
'^   C    70     '  1"^^^°^^^  power  restrained  with  an  ^^  ita  quodj^^  as  in  our  case 

the  power  is,  indefinitely,  to  make  leases  for  lives  oryearsy  the 
words  in  the  generality  of  them  exclude  not,  but  may  take  in 
and  comprehend  leases  in  reversion  ;  and  therefore  the  ^*  ita 
quod^^  or  ^  so  as,^'  restraining  and  bounding  this  indefinite 
power,  ^^  that  lie  may  lease,  so  as  it  exceed  not  twenty-one 
years,  or  three  lives  in  possession  and  remainder,"  implies, 
and  so  explains  the  power,  that  he  may  make  a  lease  for  twen- 
ty-one years,  in  remainder,  as  well  as  in  possession,  so  as  it 
exceed  not  twenty-one  years,  or  three  lives. 
An  indefinite       Suppose  the  power  had  been,  as  it  is  here,  indefinite  to  make 
JSrIlvw  oT^  /eaies  for  lives  or  years ^  so  as  upon  every  lease  to  be  made 
years,  so  as      fit  possession  the  old  rent  be  reserved;  and  upon  every'  tease 
l^^^^hl      in  reversion,  or  remainder^  double  the  old  rent  be  reserved i^^ 
madeinpos-    wonld  any  man  doubt  but  this  had  been  a  sufficient  implica- 

sessiontheold  tion  and  explanation  of  the  power,  that  he  migrht  make  such 
rent  he  re-  i-«*  r^  o 

serred,  and     &  lease  in  reversion  ? 

on  every  lease  go  it  is  here  :  he  may  make  an  estate  in  remainder,  not  er- 
dou^irthe"'  ceeding  three  lives ;  and  so  he  hath  done  here ;  this  lease  to 
old  rent  be^  Villiers  is  such  an  estate  in  remainder.  It  is  to  begin  from  the 
iustifV^ie^  determination  of  the  former  lease ;  it  is  for  ninety-nine  year^ 
granting  of     if  Villiers  SO  long  live ;  and  therefore  doth  not  exceed  three 

leases  in  re-      jj^^g ,  ^^^  therefore  is  pursuant  to  the  power. 

i^ersion*  ^  •  .        * ' 

Com  Throck-  '^  ^^  should  be  objected  that  this  is  not  a  remainder,  but  a  fli<- 
morton  and  ture  interest  in  Villiers,  and  by  the  ^'  ita  quoff*  the  leases  onght 
Tracy*s  case.^  to  be  in  possession  or  remainder,  it  receives  a  clea^  answer;  l&r 
construed  in  first,  it  is  a  remainder,  in  the  grammatical  constmttibii;'  it  fo  a 
agraramatical  remainder,  in  the  vnlgar  accebtation.    He  that  faattr  tf -flitare 

interest  hath  a  remainder ;  that  is,  the  land  is  to  remain  to 
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bim  after  the  particular  precedent  estate  determined.  Nay,        16C^» 
nothing  else  can  be  meant  here  by  a  lea«e  in  remainder  ;  for  a   ^^^^^^ 
legal  remainder  is  that  which  commences  at  the  same  time  ^* 

with  the  particular  estate,  which  this  remainder  by  virtue  of  White. 
this  power  cannot  do  ;  he  cannot  make  a  lease  for  twenty-one 
years,  to  begin  after  twenty-one  years,  by  virtue  of  this  power. 
He  cannot  make  a  lease  for  life,  remainder  for  life ;  for  that 
were  to  make  an  estate  dispunishable  of  waste,  which  is  ex- 
pressly prohibited  in  this  very  power ;  so  that  it  must  be  con- 
slnied  of  soch  a  remainder  as  is  a  future  interest. 

And  ao  it  was  in  Whttlock's  case : — the  power  was  to  make 
kaaes  in  possession  and  reversion ;  a  future  interest  was  taken 
by  admittance  to  be  a  lease  in  reversion  within  the  power,  and  The  law  ex- 
tlw  law  expounds  remainder  and  reversion  as  one  and  the  same  pounds  re- 
taiag  in  common  acceptation  ;  though  not  m  pleading,  yet  in  reversion  as 
iinea  and  grants ;  and  therefore  if  a  fine  be  levied  of  a  rever-  one  *^*K 
sion,  the  writ  of  covenant  is  of  the  land,  and  the  concord  is,  common  uc- 
^  reeognovU  tenemenia  prmdicta  esse  jus  ipsius  R.  et  concessit  ceptation; 
per  se  et-hctredibus  suis  quod  tenementa  prmdicta  qua  H.  ie-  pi^dlng!%t^ 
nsdt  ad  iemdnum  vitm  suasj  et  qua:  post  decessum  ipsius  H.  ad  m  fines  and 
le  amsisar  et  hoeredes  suos  debuerunt  revertij  post  decessum  ip^  S>^°^- 
ttw  II.  remaneatd  prasfalo  R.  et  hceredibus  suisJ*^  Com.  157. 

If  it  should  be  objected  (for  this  matter  hot  having  been 
much  pressed  before,  I  am  willing  to  raise  all  the  objections  I 
can)  that  the  words  of  restraint  of  the  power  beingr— ^^  so  as 
mch  estate  exceed  not  twenty*one  years  or  three  lives  in  pos- 
session and  remainder," — it  shall  be  construed  that  the  estate 
ia  posselMion  and  remainder  shall  not  exceed  twenty-one  years 
or  three  lives ;  and  here  if  the  estate  to  Elizabeth  Ridgeley  for 
tea  years  (so  roach  then  remaining  of  the  forty  yearb)  and  the 
estate  of  Mr.  Villiers  for  ninety-nine  years  if  he  so  long  live, 
tocomnience  after  the  end  of  her  lease,  exceed  in  possibility 
t«enty*one  years  or  three  lives,  for  it  is  in  effect  for  one  life  and 
ten  years ;  I  do  agree  that  a  lease  for  one  life  and  ten  years  is 
not  within  the  power ;  for  the  estate  must  be  such  as  exceeds 
Dot  three  lives  or  tiventy-one  years.    It  is  in  the  disjunctive ; 
sodh  an  estate  or  estates,  made  by  one  who  hath  the  power,  Constmction 
sanaot  be  good ;  for  the  ten  years,  and  a  life  may  exceed  three  ^^^^^f^^^^ 
lives  or  twenty-one  years ;  and  if  by  possibility  they  may  do  ence  to  what 
so,  ihoogh  injacto  they  do  not,  it  will  not  amend  the  matter,     events  may 

Bat  the:answer  to  the  objection  is  easy.  The  ^^  ita  quod^^^  or  what  actually 
^  ao  as,"  reaches  not  to  the  estates  of  the  land,  but  to  the  have  arisen. 
eslatoslijTirtttei  of  the  pow^.    They  have  power  to  make 
Ifltaes^r^iBO  sis  such  leases  exceed  not'  twenty-one  years  or 
ttBserlives.*^  What  leases  ?  Why  such  as  are  made  by  virtue 
ef  thftfoirer^  Wfiidi  excludes  Elizabeth  Ridgeley's  lease,  which 

hS 
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16(M).       wi^  made  before  the  power  created ;  add,  as  I  said  befiNPe,  we 

^^"^^^^^  must  look  upon  the  estate  as  it  was  at  the  time  when  the  power 

^^  was  created.    It  was  an  estate  io  reversion ;  and  of  this  estate. 

White,      thus  in  reversion,  this  power  is  created :  the  estate  which  Eli*/ 

zabeth  Ridgeley  had  comes  not  at  all  within  the  consideration 

of  this  power. 

There  is  one  thing  more  which  I  cannot  call  an  objection : 
it  is  not  worth  the  name ;  but  I  must  mention  it  The  ^^  Ua 
quod**  is  in  the  copulative,  in  possessioa  and  remainder ;  and 
The  words       this  estate  is  a  remainder  alone.  If  it  should  be  thought  wortfqr 


'« and*'  for  an  answer,  it  is  answered  that  the  words  ^  and"  for  ^'  or/'  <nd 
*'  or^  for  ^'  ^f*'  ^^  '^  and,"  are  frequently  construed  in  law  according  to 
'*  and"  are  the  subject  matter.'  The  words  ^Mn  possession  and  remain* 
^^^^^2^  der''  must  be  here  taken  distributivelj,  or  otherwise  no  estate 
law  according  oould  be  made  in  possession  alone ;  fer  the  objection  is  the 
mattiH'*"''''^^  same  upon  the  words  being  copulative  ^' possession  and  re- 

roainderi''  which  ezpresuon  would  be  absurd.  The  power  id 
Whitlock's  case  is  to  make  leases  ^^  tarn  in  poaessiane  qmank  in 
reverrione:**  the  same  objection,  and  with  as  much  reason^ 
might  have  been  made  against  the  lease  there,  because  it  was 
in  reversion  only ;  for  ^  tarn  qumC^  literally  impUes  both. 

The  truth  is,  Whitlock's  principal  case,  if  well  considered, 
rules  and  determines  the  point  we  have  in  band.  There  was 
a  lease  for  the  life  of  Joan  Bulhead  in  being,  in  our  case  a 
lease  for  years.  Whitlock,  the  reverstoner^  settles  it  to  the 
use  of  himself  for  life,  with  remainder  over ;  wherein  there  is 
a  power  for  him  to  make  leases  tarn  in  postessione  quam  rever^ 
done  /— ^  provided  that  such  leases  should  not  exceed  above 
three  lives,  or  twenty-one  years  ;  and  so  as  upon  every  such 
lease  the  ancient  rents  be  reserved  payable  during  the  said 
^ease.''  And  after,  he  makes  a  lease  to  Christian  Hesne,  Ao^ 
het^m  for  ninety-nine  years  if  she  and  Peter  Ratteabury,  or 
either  of  them,  so  long  live,  the  term  to  commence  after  the 
death  of  Joan  Bulhead^  rendering  after  the  lieginning  of  the 
term  14f.  and  so  forth. 
This  future  interest  was  in  that  case  ai^udged  good. 
There  is  no  difference  between  that  power  and  ours,  but 
that  the  general  power  there  was  to  make  leases  ^^  tarn  inpas^ 
Messione  quam  in  retenioney  The  general  power  in  our  case  is, 
to  make  leases  indefinitely :  but  being  explained  in  the  ^  Ite 
quodj*  to  extend  to  leases  as  well  in  possession  as  remainder, 
so  as  they  exceed  not  twenty-one  years  or  three  lives,  I  take 
it  strongly  to  be  the  same  as  if  it  bad  been  in  the  body  of  tte 
power;  and  thus  the  other  point,  that  a  lease  for  ninety*mDe 
years,  if  Villiers  so  long  live,  exceeds,  not  three  lives,  or  tw^th 
ty-one  years,  is  the  same  case  with  Whitlock's  lease^  ^nd  om 
of  the  points  resolved  in  that  case. 
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There  bath  been  one  objection  mainly  urged  in  ibis  case ;       166% 
tbat  isi  If  Sir  Robert  Ho  ward,  or  he  who  hath  the  power,  may  ^^-^^V"^^ 
once  make  leases  also  in  reversion  or  remainder;  he^or  those       BEaar 
who  come  to  have  the  power  after  him,  may  make  leases  also      WmTi. 
in  rerernon  or  remainder;  and  so  lease  may  be  made  upon 
lease  in  ipfimtufn,  so  as  every  lease  exceed  not  three  lives,  or 
twenty-one  years ;  and  there  may  be  many  leases  of  twenty- 
one  years  after  twenty-one  years,  or  many  leases  determinable 
upon  three  lives,  every  one  of  several  men's  lives :  and  so^  in 
eftct,  destroy  the  interest  of  those  others  in  remainder. 

To  this  I  give  this  answer :  First,  that  if  the  power  extend 
to  leases  in  remainder,  if  the  power  will  cari^  it  to  a  remain- 
der after  a  remainder,  or  to  one  lease  after  another,  no  man 
hath  canae  to  find  fault  with  it ;  he  from  whom  it  first  moved 
might  give  it  upon  what  powers  or  limitations  he  pleased.  The 
same  objection  might  be  made  in  Whitlock's  case,  where  the 
power  was  to  lease  tarn  in  possessiotie  quam  in  reoersione.    But 
indeed  where  the  power  is  indefinite,  and  nothing  appears  of 
any  intention  to  make  leases  in  remainder  or  reversion  (as  in 
l^per  and  Wroth's  case)  there  it  was  urged  as  a  good  objection 
if  yon  extend  it  to  a  future  interest,  tbat,  by  the  same  reason, 
yon  may  by  the  letter  extend  it  to  lease  upon  lease ;  because 
he  had  power  from  time  to  time  to  lease ;  and  tbat  did  not 
seem  agreeable  to  the  intent  of  the  parties.    But  where  the  in- 
tent is  apparent,  to  give  a  power  to  make  leases  in  remainder 
or  reversion,  and  from  time  to  time,  it  is  otherwise.    The 
powers  have  been  frequent  of  late  times  for  tenant  for  life  to 
have  power  to  make  leases  not  exceeding  two  thousand  years ; 
nay,  to  make  estates  in  tail,  or  any  other  particular  estates. 
And  by  the  power  which  bishops  have  at  this  day,  notwith-  Bishopft  may 
standing  any  statute  restraining  them,  they  may  make  concur-  [!^t  teases^"'* 
rent  leases,  lease  upon  lease,  every  year,  for  twenty  years  to-  lease  upon 
gather,  so  there  be  none  in  being  at  once  exceeding  twenty-  ^^'  ^^^^^ 
one  yeara.  tweat?  years 

Bnt,  secondly,  for  my  own  opinion,  I  conceive  it  shall  be  {?^  j®*^'  ^ 
enough  that  by  virtue  of  this  power  he  that  hath  made  such  a  in  being  at 
kase  in  reversion  or  remainder,  as  long  as  tbat  continue  but  9^^  exceed- 
aTOversion  or  remainder,  cannot  make  another  lease  in  rever-  o^  j^i^ 
mm  or  remainder  upon  it,  if  it,  together  with  all  the  estates 
ia  posabssiott  and  remainder,  niade  before  by  virtue  of  the 
power,  shall  exceed  the  number  of  twenty-years,  or  three  lives, 
m  poflsetsion  or  remainder;  for  that  is  the  terminus  ultra  quern 
Hiej  cannot  go^  by  virtue  of  the  power,  as  I  conceive ;  and  the 
wardi^^ao  as  such  estate  and  term  (in  the  lingular  nomber> 
exceed  Hot  tuitely^ne  yearit  or  three  lives,  in  possession  or 
renainder,'^  must  be  taken  collectively  ibr  such  estate  and 
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166^.  teriqs  in  the  plural  number,  for  so  are  the  words  precedent^ 
^•^*V*V»/  <«  any  term  or  terms.'*  And,  secondly,  "  estate  in  possession  and 
Berrt  remainder"  cannot  be  properly  understood  but  of  two  estates ; 
White.  ^°^'  therefore,  in  a  reasonable  construction,  the  power  may  be 
construed  to  be  confined,  not  to  be  executed,  beyond  twenty- 
one  years,  or  three  lives  in  the  whole,  both  in  possession  and 
remainder.  And  I  observe,  both  in  this  case  and  in  Whit« 
lock's  case,  the  reversionary  lease  is  to  take  efiect  in  possession; 
and  if  our  lease  had  been  to  have  had  another  commencement, 
as  from  Michaelmas  next  after  the  former  lease  determined, 
so  that  there  had  been  an  interval  (m)  between  the  first  and 
the  second  lease,  1  doubt  whether  it  would  have  been  good  by 
virtue  of  either  power,  which  intend  a  remainder  or  reversion 
upon  that  which  was  precedent.  But  the  power,  I  conceive, 
here  is  to  make  leases  in  possession  and  in  remainder  ;  so  as 
all  leases  so  made  by  virtue  of  the  power  in  possession  and  re- 
mainder, by  whomsoever  made,  exceed  not  twenty-one  years 
or  three  lives :  and  if  so,  such  a  power  is  but  usual.  In  the 
settlements  of  western  estates,  (n)  it  is  usual  to  reserve  powers 
to  make  leases  for  three  lives  in  reversion  of  one  in  possession; 
or  two  lives  in  reversion  upon  two  in  possession ;  which  is  a 
greater  power  than  this  in  question.  But  be  the  law  as  it  will 
be  in  such  case  where  a  reversionary  lease  is  made  after  a  re* 
versionaiy  lease ;  yet  in  our  case,  it  being  but  a  single  lease  in 
remainder  agreeable  to  the  words  of  the  power,  I  hold  as  to 
this  point  also,  that  the  lease  is  good ;  for  it  doth  not  exceed 
the  number  of  three  lives  in  remainder. 

There  are,  indeed,  two  restraints  of  the  power ;  the  one, 
that  which  we  have  spoken  of,  and  within  which  as  I  conceive 
this  lease  stands  good,  (the  power  is,  to  lease  for  any  term  or 
lives,  so  as  it  exceed  not  twenty-one  years  or  three  lives,  in 
possession  and  remainder ;)  the  other  is,  or  for  any  number  of 
years,  determinable  upon  one,  two  or  three  lives  at  the  most ; 
which  last  clause  extends  only  to  leases  in  possession.  It  is 
very  true,  this  last  is  but  a  tautology,  and  implied  in  the  former; 
for  he  that  may  make  a  lease  for  any  term  not  exceeding  twenty- 
one  years  or  three  lives,  may  make  a  lease  for  any  number  of 
years  determinable  upon  one,  two  or  three  lives,  as  it  is  ex- 
pressly  resolved  in  Whitlock's  case ;  and,  therefore,  that  here 
is  put  in  ex  abundanii  cautela^  but  takes  not  away  the  other 

(m)  Holt,  C.  J.   seems  to  have  try,  relied  on  by  Mr.  Sugden  oa 

thought  this  point  material;  Sagden  Powers  584.  is  said  not  to  have  been 

on  Powers  586,  from  % Osboni*s  MSS.  decided.    And  see  Appendix  F.  ■ 

p.  US,  ia  Liqcolo^s  Inn  library.    So  (n)  So  said  in  Comya  >  Repi  41, 

in  the  same  library  in  s  Leed's  M;S&  7  T.  &.  723 ;  and  7  Price  899. 
p.  1 17 1  and  there  Coventry  o<  Coven- ' 
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power.  '  So  that,  for  the  reasons  beforementioned,  I  hold  this        1669. 
lease  to  Mr.  Yilliers  is  good,  notwithstanding;  it  be  limited  to     ^"-^V^^ 
commedce  upoo  the  expiration  of  the  former  lease.  Bebrt 

Tlie  last  objection  to  this  lease  is,  that  the  rent  is  not  White. 
icseifed  according  to  the  power;  for  it  is  reserved  to  Sir 
Robert,  his  heirs  and  assigns.  And  Sir  Robert's  heirs  as 
heir  cannot  have  it ;  he  in  the  remainder  must  have  it,  though 
be  be  not  heir  or  assign ;  and  though  he  that  is  in  remainder 
fidb  onC  to  be  heir,  yet  he  takes  it  not  as  heir;  and  perhaps 
after,  it  maj  come  to  another  in  remainder  before  the  term 
esd,  who  will  not  be  heir  to  Sir  Robert.  The  like  objection 
was  made  in  Whitlock's  case,  where  the  rent  was  reserved  to 
^him,  his  heirs  and  assigns,  and  to  such  persons  to  whom  the 
ittheritaaoe  after  his  death  should  appertain ;"  and  adjudged 
td  be  a  good  reservation. 

Bnt  the  reason  of  that  reservation  makes  the  great  doubt  in 
thb  case ;  for  it  is  there  said,  where  Whitlock  reserved  the 
rent  to  him,  his  heirs  and  assigns,  this  by  construction  of  law 
preeedes  the  limitation  of  uses;  and  hath  its  essence  out  of  the 
fine ;  and  is  all  one  as  if  it  had  been  originally  limited  to  the 
ksaee  for  the  term ;  and  so  was  well  reserved  to  him,  his 
beira  and  assigns ;  and  is  well  transferred  to  every  one  to 
whoB  any  use  is  limited.  The  reason  holds  well  in  that  case, 
far  Whitlock  who  made  the  lease  made  the  settlement;  and, 
therefore,  if  (as  the  law  makes  construction)  the  lease  was 
nsde  before  the  remainders  limited^  then  the  rent  was  well  re- 
served to  him,  his  heirs  and  assigns  ;  for  he  bad  the  inheritance 
at  the  time  of  that  reservation.  But  in  our  case  Sir  Charles 
Howard  made  the  settlement,  to  whom  Sir  Robert  is  not  heir ; 
and,  therefore,  such  a  reservation  to  Sir  Robert,  his  heirs  and 
angna,  before  the  limitation  of  uses,  had  been  naught.  It  is 
true,  the  estate,  by  virtue  of  the  power,  when  it  is  raised,  doth 
to  some  purposes  precede  the  limitation  of  uses :  but  it  is  not 
raised  unless  the  rent  be  rightly  reserved  ;  for  it  is  part  of  the 
proviso  or  power,  that  the  ancient  rent  be  reserved ;  and  the- 
deelaratory  clause  is,  that  the  conusees  shall  stand  seised  to  the 
use  of  aoch'  lessees,  so  as  they  pay  their  rents  to  such  persons 
to  whom  the  reversion  or  remainder  shall  appertain."  And 
how  can  they  pay  it  if  it  be  not  reserved  ?  And  put  the  case 
Sir  Robert  had  reserved  the  rent  to  him,  his  executors  and  as- 
ngm^  during  the- term ;  or  to  him  and  his  wife  during  the  term;— 
is  tkb  a  good  lease  within  the  power  ?  If  it  be  not,  why  should 
it  be  good  when  it  is  reserved  to  his  heirs,  who  have  no  more 
to  do  with  it  than  his  wife  or  executors? 

I  confese  this  objection  (which  I  should  have  been  glad  had 
been  pressed  at  the  bar^  that  I  might  have  had  some  light  frooi 
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1662*       tbence)  bath  struck  much  with  me;  andthe  more  became  it  is 

V  of  very  general  concernment     Many  great  estates  ^f&pmA 

15ERBT      ^p^Q  leases  made  by  an  eldest  son,  and  others  in  remainder 

White.      ^^^  ^^^^y  who  reserve  the  rents  in  communiformd,  to  them,  their 

heirs  and  assigns ;  and  yet  were  not  the  perspns  who  had  the 

inheritance,  and  created  the  uses ;  but  came  in,  as  Sir  Robert 

Howard  in  our  case  did,  as  a  bare  tenant  for.lire,  upon  a  iimita* 

tion  of  use  by  others,  who  had  the  fee. 

Where  words       But  yet  I  hold  such  a  reservation  good  enough;  and  I  grpqnd 

ofrOTtaresu^  it  upon  this  difference :— Where  the  words  of  reservation  fre 

£cient  to         sufficient  to  carry  the  rent  according  to  the  power,  there  tha 

cording  to  a^"  ^^^'^^'^  contrary  to  it  shall  not  vitiate  the  reservation :  but  the 

power,  there    addition  shall  be  void,  and  the  reservation  good ;  for  it  afh- 

an  addition      peared  that  the  intent  was  to  make  an  estate  according  to  the 

contrary  toit*^  ,.,  ••««  i«  ••  »    ,         . 

shall  not  viti-  power,  and  without  which  he  could  not  make  it ;  and  then  the 
ate  the  re-  Yule  holds,  utile  per  inutik  non  vitiaiur.  That  is  our  case :  here 
the  addition  are  words  enough  in  the  reservation,  for  it  is^^redltffitdd/ioft 
shall  be  void,  inceptioncm  tetviim  et  durante  continualiane  inde  (that  is,  red^ 
MtUenon  viti-  dendo  durante  termino  prasdicto)  26s.  8d.  annuatioij^  which  waa 


Mtur.  the  old  rent^  at  the  usual  times.    These  words  alone  had.  been 

clearly  a  good  reservation  [and  indeed  the  best  reservation,  as 

is  agreed  in  Whitlock's  case,]  to  leave  it  to  the  constrnctioo  of 

law ;  then  the  addition  of  these  words,  ^^  to  him,  bis  heirs  and 

assigns,"  being  void  in  themselves,  shall  not  vitiate  the  re* 

servation,  which  is  good  without  them.    And  to  prove  that 

an  idle  addition  to  such  a  power  shall  not  vitiate  that  which  is 

good,  there  was  a  notable  case,  Trin.  1649,  Rot.  596.  B.  R. 

iM<J^n'i^\     Chambers  and  Feme's  case.    Sir  William  Kniveton  had  a 

Carl  1.)  221.     power  to  grant  a  rent  out  of  certain  land  ad  libitum :  he  grants 

S.  C.(F>  it  payable  at  another  place,  and  town,  and  at  several  days.    X% 

was  urged  that  he  had  not  pursued  his  power ;  for  the  implica- 
tion of  law  is,  that  he  shall  pay  it  upon  the  land.  But  held  it 
was  good.  For,  first,  the  place  of  payment  is  but  circum^ 
stantial :  but,  secondly,  [for  which  I  urge  it]  the  body  of  the 
grant  was  good ;  and  admit  the  limitation  of  payment  shall  be 
void,  yet  it  shall  be  a  good  rent,  ei  utile  per  inutile  non  utiatur. 
And  in  Wbitlock's  case  it  is  agreed,  if  the  lessor  reserve  the 
rent  to  himself,  and  to  every  person  to  whom  the  reversion  or 
inheritance  of  the  premises  shall  appertain  during  the  term, 
that  is  agreed  to  be  good ;  for  the  reason,  I  said  before,  as  I 
conceive,  there  were  words  sufficient  in  tiie  reservation ;  for 

(o)  An  original  note  in  themana-  museum;  in  which  this  passage  of 

script  Bridgman^s  j  udgment  is  referred  lo ; 

{p)  Reference  hy  Mr.  Umfreville^  that  report  concludes  that  the  Court 

the  Tolume  seems  to   be  number  doubled  of  the  validity  of  the  ezeco- 

forty-two  of  the  colleciion  in  the  lion  of  the  powers.  Sc«  Appendix  F. 
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dlhenme  it  is  clearly  nought ;  be  cannot  roBenre  a  rent  to  a       1663. 
atruger ;  and  before  the  uses  created^  such  a  reservation  bad     ^^^V'^r 
be^i  Toid*  And  upon  that  ground  I  hold,  that  if  Sir  Robert       BEaav 
had  resenred  the  rent  to  him,  bis  executors  and  assigns,  during      Whztx. 
the  term ;  or  to  bim  and  bis  wife,  during  the  term;  which  are 
tke  cases  that  have  been  put ;  or  to  him  during  the  term ;  the 
law  would  have  rejected  that  which  is  void ;  and  there  being 
enough  in  the  reservation  to  satisfy  the  words  of  the  power,  the 
law  will  construe  such  a  reservation  to  be  good. 

In  case  of  powers  created  by  a  statute  law,  we  have  several 
iBatanees  that  an  addition  to  it,  though  void  in  itself,  shaU  not 
vitiate  that  which  is  good.  The  statute  of  32  H.  YIII.  givee 
power  to  devise  two  parts  of  capite  land.  It  was  adjudged  in 
Hyde  and  Hunton's  case,  4  &  5  P.  and  M.  150.  (o)  diat  ^ 
devise  of  all  his  land  shall  not  make  it  void  for  the  whole. 
And  so  in  Sir  Richard  Pexhall's  case,  upon  the  statute  of  M  S  Co»  Si; 
H.  YIII.  of  Wills;  a  devise  of  a  rent  of  SOL  out  of  all  his 
capUe  lands,  whereas  that  statute  enables  bim  to  devise  a  rent 
only  out  of  two  parts ;  yet  it  was  adjudged  a  good  devise  to 
chaige  the  two  parts,  against  the  opinion  in  Butler  and  Baker's  5  Co.  3S.  h 
caae(p) :  fiur,  saith  the  book,  ^^  it  shall  be  good  for  so  much 
as  the  statute  enables  him  unto,  and  void  for  the  residue,  quia 
qmamh  phuJU  quam  Jieri  debei^  videiur  eliam  ipsum  fieri  quod 
Jadendum  est :  and  because  the  statute  enabled  the  devisor  only 
to  charge  two  parts,,  the  devise  of  the  whole  is  void  to  charge  a 
third  part,"  and  yet  it  is  good  for  the  whole  rent  to  charge  the 
two  parts. 

The  case  of  a  power  reserved  to  a  person  that  hath  an  estate 
executed  by  the  Statute  of  Uses  is  to  be  compared  to  the^  and 
the  like  cases,  and  not  to  a  bare  licence  or  authority  by  the 
conmion  law,  as  I  said  before  (f ).  But  if  the  reservation  have 
sot  words  sufficient  to  satisfy  the  power,  as  if  it  be— '^  resarr^ 
iog  the  rent,"  and  doth  not  say,  ^^  durante  termino  prmdicto  /' 
or  reserve  at  less  rent,  or  the  likei ;  there  is  not  sufficient  in  the 
rsservation  to  satisfy  the  power ;  and  therefore  the  lease  shall 
be  void,  and  shall  not  be  made  good  upon  the  reason,  or  sup- 
posal,  in  Whitlock's  case ;  because,  by  presumption  of  law, 
the  lease  is  created  by  the  fine,  and  hath  its  essence  out  of  it, 
and  precedes  the  remainders  :  for  that  is  a  begging  of  the  ques- 
tion; it  is  not  a  lease  according  to  the  power,  nor  is  created 
by  the  fine,  unless  the  rent  be  reserved  by  and  according  to  the 
power. 

(ff)  Dyer.    See  S  Rep.  33.  &  8  9  Ves.  134.    Longdon   v.  SimsoD, 

Hep.  ISSri*— Sugdea  on  Powers,  c.  9.  12  Vesey  297. 
^  ••  (f)  Psge  97. 

(r)  3  Rqp.  83.  Griffiths  sad  Vere, 
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thn*   ,      '  Anothet*  Veadon  may  be  giveii  why  this  reservation  to  Sir 


I      Rbbett,  hi6  heirs  and  assignsV.  during  the  term,  may  be  good,  i<), 
^^^       thb  li^crtrds  **  Ms  heirs  and  assigns**  dp  not  denote  any  person 
Whit£.      certain,  as  if  he  had  reserved  it  td  his  wife  or  daughter,  or  the 
like ;  btit  properly  intend  only  the  duration  of  the  estate  in  the 
rent ;  that  is,  for  ever,  so  long  as  the  estate  lasts;  and  so  red- 
dendo  to  hitb,  his  heirs  and  assigns,  durante  termino  prcedicto^^ 
is  no  more  than,  ^^  reddendo  durante  termino  prasdicto.'*^    To 
that  purpose  there  was  a  notable  case  in  the  Exchequer,  in 
which  I  was  ofcounsel,  and  my  brother  Hyde,  between  Garrett, 
lessee  of  Viscount  Hereford,  and  Meyrick,  for  the  manor  of 
Monckton  ih  Pembrokeshire.   Robert,  Earl  of  Ess^k,  being  te- 
nant in  tail,  to  hftn  and  the  heirs  mal6s  of  the  body  of  Walter, 
▼utooliniHefieford,1ifB  great  grandfather,  the  reversion  in  the 
Tenant  in  tMl  CroWRJ  n^kes^alea^ 'for  twcJnty-one  y^ars  (as  tenant  in  tail, 
may  nake  a     though  tfaie' reversion  be  in  the  Crown,  may)  rendering  the  an- 
vaure,Uioasli   ^^^^^  ^'^^ »  ^^^  reservation  was,  <^  to  him,  his  heirs  and  assigns, 
the  reversion    durante  terminti^ prcidtcto ;^^  and  then  the  Earl  of  Essex  dies 
Crov^^         without  isbue,  hiid  the  estate  tail  descends  to  Viscount  Here- 
ford, who  firas  not  heir  to  the  Earl  who  made  the  lease,  but  the 
Duchess  of  Somerset  and  Sir  Robert  Shirley ;  and  for  that 
cause  be  would  have  avoided  the  lease.  But  it  was  adjudged 
against  him  upon  an  especial  verdict,  that  the  rent  was  well  re- 
served, and  would  go  to  the  Viscount,  though  not  heir  to  the 
Earl  who  reservted  it. 

But  I  rely  not  upon  this  reason,  but  principally  upon  the 
other  reason :  there  are  words  in  the  reservation  sufficient  to 
agree  with  the  power ;  and  what  is  more  shall  be  laid  aside  as 
void  in  itself,  and  superfluous,  in  the  clause  of  reservation. 

So  that,  upon  the  whole,  I  conclude  Sir  Robert  Howard, 
when  he  made  the  lease,  was  qualified  to  make  it:  that  the  lease 
itself,  though  made  to  commence  injuturoj  was  pursuant  to  the 
power ;  that  the  reservation  of  the  rent,  though  it  be  not  so 
formal  as  it  should  be,  and  hath  more  in  it  than  it  ought  to 
have,  yet  is  sufficient  to  carry  the  rent  to  those  to  whom  the 
reservation  or  remainder  shall  appertain.  And  60  judgment 
ought  to  be  given  for  the  defendant. 


f 
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GRANGE  V.  TIVING  (a). 
Hil.  W  et  15*  Car.  II**  Rot  2205. 

(Power  to  rtroke  the  uses  of  a  settleaient  resenred  to  the  settlor 
^^  or  aoj  of  the  heirs  of  his  body,"  well  executed  by  the  heir  of 
bis  body,  being  a  feme  covert  and  an  utfant ;  becaase  it  is  for  her 
beneit,  aod  consistent  with  the  iotention  of  the  settlement.) 

Ebor.  Hil.  14  &  15  Car.  &c.  Eject,  fimm^  by  Christopher  g^^  j^i^^ 
Grangei  against  FernaDdo  Tiving,  of  40  acres  of  land,  40  acres  Ko.  66.  foL 
of  meadow^  40  acres  of  pasture,  in  Egbar,  of  the  demise  of  *^^* 
William  Palmer  and  Mary  bis  wifoi  upon  a  special  verdict. 

The  Case. 

Tbe  case  is  but  this :  Bryant  Stapleton  by  indenture 
covenants  to  stands  seised  to  tbe  use  of  bimself  for 
life,  and  after  to  tbe  use  of  his  wife  and  ber  beirs  : 
^  Provided  that  it  shall  be  lawfiil  for  bim  during 
^  bis  life,  or  io  any  of  tbe  beirs  of  bis  body,  by  bis 
^^  or  their  last  will  in  writing,  or  by  any  other  writing 
^  under  his  or  their  hand  and  seal,  to  revoke,  alter  or 
^'  change,  all  or  any  of  tbe  uses  in  tbe  indenture,  and 
^  make  void  the  said  indenture  ;  and  to  limit  and  de* 
^  clare  any  other  uses  thereof,  at  bis  and  their  will 
^^  and  pleasure.'* 

Bryan  Stapleton  dies,  baving  issue  only  a  daugbter^ 
Mary,  who  marries  witb  William  Palmer ;  and  after, 
at  the  age  of  nineteen  years,  by  indenture  under  ber 
band  and  seal,  but  expressed  to  be  witb  ber  husband's 
consent,  revokes  tbe  uses ;  and  limits  tbe  use  to  her- 
self and  ber  beirs ;  and  tbe  plaintiff's  title  is  by  lease 
from  ber  and  ber  husband. 

Tbis  case,  though  it  bath  been  branched  out  into  several 
points,  yet  I  think  it  rests  upon  one  single  question ;  that  is, 
whether  the  coverture  or  infency  of  Mary,  who  is  heir  of  tbe 
body  of  Bryan  Stapleton,  do  binder  ber  from  executing  tbe 
power  of  revocation,  reserved  upon  tbe  deed  of  uses  to  fiwiy  or 
any  of  the  heirs  of  his  body^  by  writing  under  his  or  their  hands 
and  seals. 

(«)  **  Argued  and  adjudged,  96  la  the  manuscript,  fol.  156.  ^.  is  a 

Apr.  16C5, 1 7  Car.  9.**.  Harg.  MSS.  refereace  for  the  record  of  the  case 

No.56.foLl57.    This  case  does  not.  to  SirOrlaado's  «f  Book  of  Aeportof 

appear  to  have  been  before  rtpoff led.  <  553.**  ^ 
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^*^^>^'^     fancy  debar  the  party,  which  is  under  the  disability,  from 
Gkamoe     making  any  deed  or  writing,  to  dispose  of  any  estate  or  inte* 

Ti VINO.  '®®*'  I^*^*'®^^"»  8®^*'  259,  sai th,— JB^€  ihe  age  of  tweray^me 
Regularly  by  years  if  an  injbnt  make  antf  granty  obligation^  deedy  or  other 
law.covertare  xg^ritingy  all  serusfor  notkitigyand  mpy  be  oMjted.  And  so  it 
deb^^e^  is  of  a  feme  covert ;  for  a  feme  covert,  by  presumption  of  law, 
partjfrom  hath  not  the  free  use  of  her  will,  and  an  in&nt  hath  not  free 
dced'of  wrft-  use  of  reason  ;  and  both  will  and  understanding  are  required 
imr  to  dispose  to  a  legal  ad. 

orinLrart!^  And  this  rule  of  the  common  kw,  as  being  grounded  opon 
General  word$  common  reason,  holds  also  in  exposition  of  statutes.  If  a  statute 
in  c  statate  have  general  words,  as  the  statute  of  32  H.  8.  of  Wills ;  that 
contmfto  *^^  persons  may  devise,  or  may  give  to  charitable  uses,  or  thai 
rules  of  law.  all  gtnuts^  made  to  King,  &c;  shall  be  good  ;  these  general 
Hob.  ise.  words  shall  not  enable  an  infant  or  feme  covert. 
Id  deeds.  And  the  same  reason  will  hold  also  in  the  exposition  of 

u^ScT^'    deeds;  quod generaliter  dictum^  generaliter  est  inielUgendum  / 
gcneraUier  *    i^gularly  general  words,  as  here  the  words  are  ^'  heirs  of  the 
Ml  iMumgen-  i^y  of  Bryan  Stapleton**  not  determined  to  a  particular  per- 
son, heir  of  the  body,  whose  age  or  qualification  ia  known,  shall 
have  a  general  construction  ;  and  if  such  an  heir  be  an  inbnl 
pr  ^me  covert,,  these  general  words  shall  not  enaUe  him  ta 
dispose,  of  an  estate  or  interest,  it  requiring  understanding  and 
free  will,  which  the  law  presumeth  they  have  not;  and,  there- 
If  a  convey    fore,  if  a  conveyance  be  to  the  use  of  J,  S.  and  the  heirs  of  his 
S^  of  jI^S.^'^  body,  with  power  for  him,  or  the  heirs  of  his  body,  to  make 

and  the  heirs  of  his  bod v  with  power  for  lam,  or  the  heirs  of  his  body,  to  make 
leases,  the  heir  of  his  body,  being  a  feme  covert,  withoui  her  husband^  (b)  or  infimt, 
camiot  make  such  a  lease,  whilsl  the  disability  contumes. 


(h)  The  doctrine,  that  a  married  In  Daniel   v.  Upley,  Latch.  39. 

woman  may  ezecate  every  kind  of  and  W.    Jones   IS7t     Gibbons  v. 

power,  withoat  Ike  concurrence  of  Moulton,  Finch    S46 ;    Bayley  e. 

bur  kttsband   (Sngden.  oo   Powers,  Warburtoa,  S  Com.  494;  and  Go- 

155,  156.  Sd  ed,)  seems  to  require  dolphin  e.  Godelpkia,  1  Tea  91.  the 

some   qualification,      Where     the  powers  seem  to  be  simply  collateral, 

husband  has  an   interest,  and '  the  or  bare  authorities,  or  the  hasband 

power  is  general,  as  in  the  case  men-c  had  no  interest, 

tioned  in  the  text,  it  does  not  appear  la  Ckurckiii    v,    Dibben,    uinif 

to  h^ve  been  decided  by  any  subde-  Wright  v.  Lord  Gadogan,  9  Idea 

qil^nt  authority^  that  the  wife's  sole  939,    the   powers    were    speciplLj 

act  will  bind  that  interest  against  his  worded,  and  Barnet  e.  Manop  1  Ves. 

consent  unless  the  donor's  intention  1 57.  relies  on  Roscommon  e.  Fewke, 

to  that  effect  can  be  inferred.    It  6  B.  P.  C.  ISl.  which  was  *a  case  of 

seemsalsotobeessentialfb  consider  a  special  power, 

the  effbd  cf  ihe  execntStm  of  the  In  Harrn  r.  Graham,  1  R6.  Ab, 

power  le^  the  wifeV  0^  Mekrest      '  399.    TraTd  v.  Travel,  cited  9  Vel. 

Theitds^  en  tike  poinC^may  re-  191.  and  reported  b^the  naioebf 

quire  further  examination.  Schtor  r.  TraTe^|'8  fiher  Iffi 
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Icfttcfl,  the  heir  of  his  bodj,  being  a  feme  coyert,  wUhoui  her  1655. 
hmsbandj  or  iobnt,  canoot  make  such  a  lease,  whilst  the  disa- 
bility Gontinaes ;  for  the  general  words,  heir  of  his  body,  shall 
not  be  construed  to  alter  the  rule  or  reason  of  the  law,  but 
nmat  be  understood  of  such  an  heir  of  his  body,  who  hath  by 
law  reason  and  will  to  do  such  an  act. 

But  now,  in  case  of  a  bare  power  or  authority,  where  an  llf^^  ^* 
iofiuit  or  feme  covert  is  used  but  as  an  instrument,  or  conduit  an  inhmt,  or 
pipe,  by  another  who  hath  no  such  disability,  though  upon  the  *  ^^™®  ^^ 
act  an  alteration  or  transferring  of  an  estate  do  follow,  yet  the  to^i^ftma 


law  looks  upon  him  from  whom  that  power,  or  authority  is  de-  «tste«  n 

rrred,  not  npon  the  weakness  of  the  person  acting  by  it ;  and  c^^Soit^pa' 

therefore  an  infant  may,  as  an  attorney,  give  livery  npon  a  fe-  of  one  who  b 

oflBnent ;  so  may  a  feme  covert,  though  it  be  to  her  own  husband.  Hj^^ji^^ 

giv«  livery  ob  a  feoffine&t  as  an  attorney  t  so  npay  a  feme  covert,  thoogk  it  be 
to  ker  own  husband. 


■ay ley  r.  Warbortoa,  S  Com.  494 1 
Bich  V.  Beaomont,  S  B.  P.  C.  SOS. 
aai  Tomliason  v.  Dighton,  the  con- 
teat  of  the  husband  was  given. 

Lord  Antrim  v.  Dukeof  Bncking- 
baa  is  wo  variooaly  and  so  loosely 
Mticed,  1  Ch.  Ca.  IS|  1  Sid.  101 ; 
JSalk..a76|  3. Freeman  108 1  1  Ab. 
Eq.  S4S ;  Comyn  Rep.  490 ;  Barg. 
MSS.  No.  174.  fol.  57 ;  that  it  is  dif- 
ieah  to  conclude  upon  what  prin- 
ciple the  decision  against  the  lease 
was  grounded.  It  does  not  appear 
Is  have  been  argued  according  to 
tbe  suggestien  of  the  Chief  Baron  i 
and  tke  reports  wkick  state  that  the 
power  was  resened  to  be  executed 
bj  the  Duchess  of  Buckingham* 
^  kdmg  mUr  ssem  to  be  incorrecL 
Those  words  would  probably  hare 
prevented  &pute,  except  in  favour 
of  tke  asserted  creditor^  but  they 
aie  not  to  bs  found  ia  the  Bcgisterii 
book.  The  esse  was  of  revenion^; 
srj  land%  ia  which  tbe  biubsnd  had 
BO  inieresti  and  it  docs  not  affect 
tbe  present  question  i  nor  does  eri- 
dcDce  appeer  to  hare  been  read  of 
cratilof^  beiug  eoaeemed  I  so  that 
Itealy  decides  that  a  geaeni  power 
to  a  woQna  of  her  owa 
t  not  ia  contemplation  of 
caaaot  be  exercised  as 
tiM  remainder-maa*  e?ea 
^ritkthe  coBcarreace  of  her  after* 


takea  husband.  The  power  mast 
be  considered  a  power  in  gross  ia 
the  events  which  happened :  but  iif 
the  Duchess  had  lived  to  acquire  the 
actual  possession  of  the  land,  it 
Bisenis  that  it  would' hare  been  a 
power  appeadaat  the  cise,  thotoi 
fore,  may  be  considered  aaauthot 
rity  against  .the  doctrine  9mU  i^k^ 
mtw  Metiled,  as  to  the  acts  of  a  feme 
covert,  donee  of  such  powers,  being 
▼slid.  See  the  case  from  the  Regis- 
ter's Book  of  the  Court  of  Chancery 
in  Appendix,  O. 

It  is  submitted  that  subsequent 
dedsioos  have  not  contradicted  this 
V|£Brence  %  and  that  tbo  positions  ia 
the  treatise  alluded  to  (Sugden  oa 
Powers,  c  S.  s.  1.)  are  laid  down  too 
widely.  It  seems  to  be  material  to 
consider,  whether  tbe  donor  of  the 
power  MpmSed-^e,  wife  to  exer- 
cise it,  aoiwilhitsudiag  oovertnre  i 
andia  that  ra^pe^t  tho  (ac|i  ^f  the 
marriage  bcUi( .  h^t  or  eppUm- 
.plated  at  thq  time  b^  the  donation^ 
are,  perhaps,  indicia  of  intention.  If 
no  such  intention  can  he  sbewli,  the 
oooseat  of  the  husband,  or  ^Mr 
pmHtdt  rt^feeUveff  MnwM;  dither 
expressed  or  implied,  sosms  to  bo 
essential  to  the  due  execntion  of 
powers,  when  not  mere  authorities^ 
or  simply  coUatenL 
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^^^^^^'^     ecutors  sboold  sell  bis  land,  a  ibme  covert  or  infant  execa tor, 
Grange      go  be  be  of  age  to  be  executor,  may  sell  bis  land  ;  and  ifbe  de^ 

TiraiG.      ^^'  ^^  ^^'^  ^^^"  ^^^  ^^^  '^"^*    Tbougb  sbe  after  take  a  bus- 
band,  and  so  batb  altered  ber  condition,  sbe  may  sell  tbe  land, 
10  H.  7. 20.     and  sbe  may  sell  it  to  ber  busband ;  for  in  tbese  cases  the  wife 
r^imJiM  10   or  in&nt  were  but  instruments,  tbe  estate  moved  flrom  him, 
C.  C.  1 18.  a.     and  it  shall  be  said  tbe  act  of  tbe  devisor,  or  him  who  gave- 

this  authority. 
Devise  by  A.        And  this  was  the  true  ground  of  the  judgment  in  Daniel  and 

"  to*dl5S  ^^^y'^  ^^•^^  toLich.  9.  39.  There  was  a  devise  to  bis  wife  to 
atlierpleii-^  .  dispose  at  ber  pleasure,  and  to  give  it  one  of  her  sons,  which' 
8«re,miidio     she  pleasetb ;  she  marries  again,  and  after  takes  another  hos- 

gve  it  one  Ol  r  •'  o         *  rw\»        -r     • 

sraoBs,         band,  and  then  tonveyed  it  to  a  younger  son.    The  Judges 

which  she  differed,  whetlier  she  had  only  an  interest  for  life,  and  an  au- 
if  this  be  a  thority  to  give  it  to  one  of  her  sons  iii  fee  ;  or  an  interest  in 
power,  the       fee,  with  a  condition,  if  sbe  do  alien,  sbe  shall  alien  to  one  of 

c^i^re  of  ^^  ?^"^'  ^^^^^  ^  pleasetb.  But  they  did  all  agree  that  this 
the  widow^      conveyance  by  her,  though  under  coverture,  to  her  younger 

Me  \t^  aod  "^"^  ^*®  8^^^  *  ^^^  *^  ^^  ^^^  *  power,  the  coverture  did  not 
if  a  condition,  disable  it;  and  if  it  were  a  condition,  it  was  a  condition  an*' 


it  is  ^co'^dj-    nezed,  and  depending  upon  ber  power  to  alien  ;  for  she 
lufr  on  &e  *   not  compellable  to  alien,  and  in  neither  of  the  cases  was  her 
power  to        coverture  by  law  an  impediment  to  her. 

alieni  and  in  . . 

neither  case  is  the  cpvertare,  by  law,  an  impediment 

But  this  case  of  Daniel  and  Ubby,  though  much  pressed  as 
ftiU  in  the  case,  yet  comes  not  hpme  to  our  case  in  question; 
for  the  feme  coyert,  who  made  the. conveyance^  bad  therein  a 
bare  authority ;  her  son  was  wholly  in  by  fhe  devise  of  the 
father,  not  by  any  estate  derived  'from  hiBi* ;  for  ber  own  estate 
and  interest  ci^ased  when  ibe  executed  her  ^otrer,  and  disposed 
it  to  berson  ;  and  tbo  power  was  a  power,  irajsed  from  tbe 
siSItite  of^^  will  of  the  devisor  ;  for  by  tbe  equity  of  tbe'  b'taiuite  ofWills, 
Wills.  though  not  by  the  express  words,sucb  a  power  may  be  created, 

and  it  is  a  devise  of  tlie  testator  himself  within  that  statute. 
Devise  of  a         And  Mich.  S8  ft  39  Elis.  C.  B.  Towhsend  against  Walley, 

Mttlon^'to  ^  ^^^^  ^^  ^  P^^^**  ^^  authority  to  sell  was  adjudged  witfafin 
sell  land,  is      the  equity  ol^  the  Statute  of  Wills ;  and  it  is  agreed  te  be 

iSSSfUie  g9p4  in  our  bpoks,  C.  CUsL  a,  .^M Kjr. M  «pwel  and 
sutnte  of  Barnes*  eaae^  that  a.  devise  of  a:.|x>wer •  or.  autboritf  is  good. 
IT'd  held  to  'And  Mblineux*fl  case,  0  Oro.  145j  holds  it  to  be  a  gbod  djsrise 
be  a  good  de-  ^^  ^  land  itseli;  witb  Jtif  the  letter  df  the  St&tate  of  Wills ;  for 
Vise  of  the       v^bi^r'e.tbe  exciciitbr.  Who  UatH  power  to  telLii^lts  the  land,  the 

land  itself  «  ■■  v*-  ;   'V'  ••;*•''■••  '.•■■    '      «'  ..    ••■«w'^,"«      i  ,.  ■•.  .      i- li-' 

within  the       vendee  is  m  by  the  devisof ;  land,  it  is  in  law  a.  qevtse  of  ,4ho 

letter  of  the  sUtute,  and  the  vendee  is  in  by  the  devisor.  {  ■  .  . 
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land  to  tbe  vendee.  But  in  our  ttae  the  power  is  miaed  bj 
tlie  Statute  of  Uaes ;  and  if  it  were  reserved  upon  a  feoffment^ 
or  other  conveyance,  which  workd  bj  transmutation  of  posses* 
SOD,  the  power  would  have  its  efficacy  and  vigor  from  tbe 
estate  of  the  feoffeesi  which  tbe  feoffor  had  antecedent  to  his 
feoffinent  to  uses ;  and,  therefore,  if  Daniel  and  Ubby*s  case 
had  been,  not  by  a  devise,  but  by  a  feoffment  to  the  use  of 
Umaelf  for  life,  and  after  to  the  use  of  his  wife  for  life,  or  im- 
mediately to  the  use  of  a  feme  sole  for  life,  with  power  for  her 
to  dispose  of  the  fee ;  if  she  take  a  husband,  whether  she  may, 
daring  the  coverture,  dispose  of  the  estate,  deserves  considera- 
ticMi,  notwithstanding  the  resolution  in  that  case. 

And  88  to  the  other  cases  put,  where  cestui  que  use  devised 
that  another  should  sell  the  land,  the  use  then  was  a  thing  se* 
Tared  from  the  land,  and  it  was  a  bare  and  naked  power ;  and, 
therefore^  the  feoffment  or  release  of  him  who  had  such  a 
power  to  sell  land  did  not  extinguish  or  destroy  it ;. neither 
did  the  in&ncy  or  coverture  of  the  persons  to  whom  that  power 
was  devised  obstruct  the  sale.  And  the  reason  of  law  is  tbe 
same  if  the  devise  had  been  that  he  or  his  heirs  might  sell ;  the 
infiucy  or  coverture  of  the  heir  should  not  have  hindered  tbe 
sale  io  sach  case. 

And  so  I  conceive  at  this  day  if  a  man  devise  that  I.  S.  a  i  Co.  us. 
Here  stranger,  or  his  heirs  shall  jiell  tbe  land,  4his:beinga  ^^    '^^''^ 
Here  power  to  which  tbd  equity  of  the  statute  of  wiUs  enables  Coriixi^UB^ 
boa,  the  feoffment  or  release  of  I.  S.,  or  the  minority  of  his  f^  ^^ 
hsir,  it  being  a  pure  collateral  naked  power,  sbdl  not  hinder  sMnge^oi^ 
the  sale.  ^^,H''''J  •^^.^^ 

sdllaiidi  iti« 
merepowert  the  feoflBnent  or  rdcsse  of  I.  S.  or  tbe  tnhtorlty  6f  the  heir,  shall 
Dol  hiniler  the  sale. 

B«t  IB  our  case  this  power  of  revocation  and  declaration  <»t  Powenio 
aeir  oaes^  arising^  upon  a  conveyance  to  uses  by  virtue  of  the  conTcjaoce 
slstate  of  uses  is  of  another  nature  than  those  cases  of  naked  ^  "!!^  !!!^ 

,  powers  in 

aathonties  or  powers,  before  put,  upon  devises  and  wills ;  and  devils,  d»- 
thsrefero  requires  a  distinct  consideration.  .  tinguished. 

The  slatote  of  27  H.  8.  having  incorporated  •  uses  into  pes* 
\j  gave  birth  to  these  powers  of  revocation,  declaration 
lees,  granting  estates  by  tenant  for  lifls,  or  other  pajrti« 
cahr  tenant^  for  other  lives  or  othdr  greater  estates  than  they- 
had  tkeasselveB,  liiaitiag  of  jointares,  granting  tl  rents  in  fee^ 
sr  fisr  other  gtealer  estates  other  than  gvantots  themselves 
hd,  and  the  like. 

Bj  the  common  law  such  powers  could  not  be  granted ;  and 
if.  I  make  a  common  law  conveyance  at  this,  day^  as  for  instance 
a  iBoCneat  to  A*  ^tnd  his  heirs,  to  the  use  ofhioi^And  his  hetrs; 
or  a  lease  for  one  thonsand  ywrs,  whidi  seeds  not  any  limita- 
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tion  of  086^  with  a  protiso  that  it  dmll  be  lawful  for  m^  to  re« 
▼oke  at  my  will  and  pleafiore,  or  that  I  may  limit  a  jointore, 
make  leases,  &e.  they  are  void  powers ;  for  they  cannot  arise 
oot  of  the  common  law  estate,  bat  must  arise  by  the  influx  and 
co-operation  of  the  statute  of  uses  upon  an  estate. 

And,  therefore,  pot0^^(c)  are  novum  compoMum  ;  they  are  of 
a  mixed  nature ;  something  they  partake  of  the  nature  of  the 
legal  estate  of  the  land,  something  of  the  nature  of  an  use ;  in 
some  things  they  must  have  construction,  as  cases  at  contmon 
law ;  and  in  other  things  the  construction  must  be  according 
to  equity,  and  the  Courts  of  Chancery,  whence  they  are  by  the 
stat.  S7  H.  8.  transplanted  \  and  this:  not  by  any  express  words 
of  this  statute,  but  by  necessity  of  reason,  as  after  that  the  fees 
simple  conditional  were  by  the  statute  de  donis  turned  into 
estates  tail,  it  bred  a  great  many  consei|uential  alterations  in 
those  estates,  concerning  escheatis,  forfeitures  for  felony  or 
treason,  discontinuances,  warranties,  leases^  &c.;  all  which,  as 
you  may  see  notably  in  the  case  of  Fines,  were  riesolved  ac^ 
cording  to  the  reason  of  law  in  like  cataef^;  sometHn^  re* 
sembling  the  case  of  baron  and  feme,  sometaiKies  6f  a  bishop  or 
dean  and  chapter,  or  abbot  and  convent ;  sometiitteS'  diffisring 
from  all  of  them,  not  taking  any  one  alone  for  the*  pattern. 

And  so  the  powers  raised  upon  the  statute  of  a8^,'as  w^  as 
estates  raised  by  that  statute^  have  been  expounded  according* 
]y;  for  instance  only  in  the  powers  in  our  principal  case,  a 
power  of  revocation  is  to  some  purposes  construed  as  a  eoadi-i 
tioD^  for  it  redoceth  an  estate  back  to  him  to  whom- it  was  .firsi 
limited :  but  to  some  purposes  it  is  construed  as  a  limitation  j 
for  I  may  revoke  part  at  one  time,  part  at  another.  And  if  it 
be  accompanied  with  a  power  to  declare  new  uses  (as  most 
eommonly  sudi  powers  are)  it  varies  more  from  the  aatore  of 
a  condition ;  tot  it  revests  not  tiie  estate  to  the  party  from 
whom  it  moved,  as  a  condition  doth,  but  vests  it ia  others; 
and  if  it  do  return  to  him  who  revoked  it,  yet  it  returns  io  him 
in  another  manner ;  he  is  not  in  of  the  old  estate,,  as  in  case  of 
a  condition ;  but  be  may  be,  as  the  case  requires,  in  of  the 
oldase. 

.  And  jtif  whettea  the  statute  S3  H.  8.  c  SO.  gives  to  ike 
kiag,  ar  muehbmefii  by  attainder  of  Ireoion  oi  eoell  of  mee 
ami  r^kiif  entries  and  eondUhns^Sfc^  ae  tfU  had  been  done 
by  parliameni  /  withia  ibe  word  condition^  a  power  of  revoca>^ 
tion  upon  a  covenant  or  feoffment  to  uses  is  cemplrehendeij^ 
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aad  it  8ball  be  forfeited  to  the  kin^ ;  as  it  is  agreed  in  Sir        1665. 
Francis  Englefield*8  case,  and  the  Duke  of  Norfolk's  case 
tber»  cited. 

So  tliat  we  see  (which  is  all  I  urge  this  for)  that  the  con-  Titing. 
atroction  of  cases  upon  these  powers  is  not  tied  to  any  one  pat-  7  Co.  78.  - « 
tern,  either  wholly  to  follow  the  reason  of  estates  at  common  ^he  coostrac- 
law,  Dor  jet  wholly  to  follow  the  reason  or  law  of  uses  as  it  joes  not  ^^"^ 

before  the  stat.  27  H.  8.  either  wl)olly 

follow  the  rea- 
son of  estates  at  common  law,  nor  wholly  the  reason  or  law  of  ases  before  the  Stat  87  H.  S. 

And  among  powers  themselves  raised  by  the  statute  of  uses,  Construction 
powers  shall  be  construed  as  naked  authorities,  others  as  ®' P^^®*^* 
saToariog  of  an  interest ;  some  wherein  personal  disabilities 
•hall  hinder  the  execution  of  them,  some  wherein  they  shall 
not ;  all  which  have  hj  the  sages  of  the  law  been  construed  as 
the  cases  have  occurred ;  as  in  the  like  case  upon  the  statute 
JedoniSy  according  to  the  analogy  of  the  reason  of  the  common 
kw,  with  the  consideration  had  to  the  alteration  made  in  the 
eoaiBMni  law  itself,  and  the  reason  of  it,  by  the  said  statute 
of  uses. 

It  18  necessary,  therefore,  for  the  resolution  of  this  case  (not 
yet,  as  I  think,  resolved  in  any  court  of  law)  to  consider  the 
of  this  proviso. 
is  a  covenant  by  indenture  by  Bryan  Stapleton  to 
sisad  seised  to  the  use  of  himself  for  life,  and  after  to  the  use 
of  Margaret  his  wife,  and  her  heirs.  ^^  Provided  that  it  shall 
be  lawful  for  him,  at  any  time  during  his  life,  or  to  anj  of  the 
heira  of  bis  body,  by  his  or  their  last  will  in  writing,  written 
in  Us  or  their  lifetime,  or  by  any  other  writing  under  his  or 
their  liaiid  and  seals,  to  revoke,  alter,  change,  or  determine  all 
or  aay  the  use  or  uses  in  the  said  deed  mentioned ;  and  to 
Bske  void  the  aaid  deed ;  and  to  appoint,  limit  and  declare 
aiy  other  use  or  uses  thereof,  at  his  or  their  wills  and  plea- 


•> 


I  conceive  this  proviso  purports  in  it  several  powers :  the 
first,  a  power  of  revocation ;  viz.  to  revoke  the  uses  limited  by 
the  deed  to  himself  and  Mary  his  wife.  And  the  words  <^ re- 
voke^ alter,  change,  or  determine,*'  seem  to  be  all  synonymous  in 
this  place ;  for  if  the  uses  be  ^^  revoked,''  they  are  ^^  altered, 
dttqged,  and  determined.'*  An  alteration  by  limiting  new 
lies  it  not  intended  within  this  part  of  the  proviso ;  for  it  is 
exprMaly  withia  the  other  power,  which  is  a  power  of  declaring 
new  nseSy  vis.  to  ^'  appoint^  limit,  or  declare  other  uses  at  his 
or  thdr  wills  or  pleasures." 

ThiBre  is  a  third' power :  that  is,  to  make  void  the  deed^  but 
if  that  be  taken  literally,^  I  hold  it  clearly  void;  for  a  man 
Bay  make  a  deed  void  by  a  condition  to  it  to  defeat  it  as  a 
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1685.       common  law  dereaflance  of  it.   But  a  power  to  make  void  iVe 

^^^^^^^^     deed  cannot  reach  to  this  indenture,  which  was  executed  bat 

ORANGE     1^  yg^g  ,|pQQ  IIj^  indenture  ;  and  therefore  either  those  words 

TiYiNG.      ^'  ^^  make  void  the  deed'*  must  be  understood  of  making  void 

lOCo.  149.      ^^^  "^^  of  the  deed,  and  so  it  is  synonymous  with  the  rest ;  or 

Scrope'8  case,  else  it  is,  quoad  hocy  a  void  proviso. 

exMute  two        ^^^  ^^®  other  two  powers,  viz.  to  revoke,  and  declare  new 
distmct  pow-    uses ;  they  are  clearly  two  distinct  powers  ;  though  one  act,  in 
ac"   Co  be'    cI^1bi*>dS  n^^  uses  alone,  may  in  some  cases  serve  for  both, 
case,  75.  b.       And  for  the  nature  of  them,  they  are  in  this  proviso  both  per- 
sonal acts,  appropriated  to  the  person  of  the  covenantor,  or  his 
heirs.    They  cannot  be  done  by  another.    If  it  were  to  pay 
money,  to  tender  a  ring,  or  the  like,  these  may  be  done  by 
another  by  their  authority  ;  and  therefore  are  forfeitable  within 
the  statute  of  S3  H.  S.    But  to  revoke  or  declare  new  uses  by 
writing,  under  his  or  their  band  and  seal,  requires  a  personal 
7  Co.  IS.         act  (the  hand-writing  of  him  or  his  heirs) ;  in  the  Dnke  of 

Norfolk's  case  it  was  a  proviso,  ^^  If  he  shall  be  minded  to 
alter  and  revoke  the  uses,  and  shall  signify  his  mind  in  writing 
under  hand  and  seal."  There  were  two  things  inseparable  from 
his  person:  his  intent,  and  the  signifying  it  under  hie  hand  and 
seal ;  and  therefore  was  not  forfeited.  But  in  Moor's  report 
of  Englefield's  case,  SOS,  it  is  taken  for  granted  that  the  re- 
quiring the  writing  to  be  under  his  hand  and  seal  only  makes 
it  inseparable  from  the  person,  and  not  forfeitable,  as  well  as 
the  other,  the  being  minded,  and  signifying  bis  mind. 

Secondly,!  hold' both  these  powers  of  revoking  and  de- 
claring new  uses  savour  and  taste  of  the  estate  of  the  land  ; 
and  are  not  wholly  collateral,  as  was  objected  at  the  bar.    A 
Collateral        ^^^  collateral  power  is  like  to  an  authority  at  the  commoa 
powers.  law.    If  A.  make  a  conveyance  to  uses,  with  power  to  B.  to 

revoke,  who  bad  nothing  to  do  with  the  land  as  owner,  nor 
bath  any  thing  in  it  by  the  limitation  of  the  uses,  this  power  is 
collateral  (c)  to  the  estate  in  the  land;  and  B.,  whether  infant  or 
feme  covert,  might  revoke,  as  I  conceive;  and  if  he  were  of  full 
age,  and  make  a  feoffment,  or  release,  this  feoffment  or  release 
would  not  disable  him  from  revoking,  as  Popham,  Chief  Justice, 
held  in  Digges'  case.  And  the  same  reason  is  upon  a  disability 
in  law  by  reason  of  in&ncy,  or  coverture.  And  1  think  the  law 
is  the-same  if  it  were  a  power  6>ll.ateral  to  B.  or  his  heirs,  who 
had  nothing  to  do  with  the  land,  to  revoke  by  writing,  under 


(r)  Or,  what  is  sometimes  termed  treatise,  Cbap.  I.  s.  5.  as  to  the  ex- 
more  rtrictly,  '*  simply  ^ollaterai/'  tingiitflbmeot  of  the  different  iLinds 
Co.LitLaS7.a.  Sugdea  on  Psbrers,  ef powers. 
Cbap.  I.  s.  4.    And  see  in^  same 
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hk  or  their  hands.  The  heir,  thoogh  he  had  been  a  disseisor,  ^  2685. 
uid  made  a  reoffmenty  or  had  released ;  or  Ihoagh  he  were  an 
infcnt,  might  revoke;  because  it  was  a  bare  power  to  be  exe- 
cuted bj  the  heir,  not  resulting  from  an  interest  in  him,  or  TiyYno. 
his  ancestor,  or  tending  to  prejudice  him  in  interest.  And 
thta  I  think  is  warranted  by  the  cases  cited  before  of  Daniel 
and  Ubby ;  and  10  H.  7.  c.  90. ;  and  Co.  C.  1 12. 

Bot  now  in  our  case  the  power  tastes  or  savours  so  much 
of  the  land  that  Bryan  Stapleton,  from  whom  the  estate  first 
moved,  clearly  might  have  released,  or  by  fine  or  feoffment 
extingnished  this  power,  as  it  is  resolved  in  Albany's  case,  and 
agreed  in  Digge's  case. 

If  a  man  convey  land  to  the  use  of  another  and  his  heirs  i  Co.  112  a. 
with  power  of  revocation,  reserving  no  estate  to  himself,  he  ^  convefs  * 
may  release  or  extinguish  this  power,  because  the  lands  moved  Und  to  the 
from  him;  and  though  in  our  case  the  heir  of  Bryan  Stapleton  hb  hein.witli 
never  had  any  estate  in  the  land,  yet  this  power  is  derived  to  power  of  re- 
ber  as  heir  to  her  father  who  had  the  estate,  and  limited  the  ^^^^^^ji^'  ^* 

'  may  release 

Vie,  and  reserved  this  power ;  and  whosoever  claims  by  a  new  or  extingaish 
limitation,  most  claim  under  him   who  created  the   power ;  ^^  P^^^i*- 
aad  if  it  be  not  a  collateral  power  as  to  the  father  who  reserved  power  be  re- 
it,  it  shall  not  be  to  the  heir  to  whom  it  descends.    Besides  it  ^^^^.  ^^  4* 
b  not  a  mere  collateral  power  in  respect  of  the  heir  ;  for  the  -,1  jg  extin-'  ' 
codfaeqoence  of  this  revocation  is  the  reducing  of  the  estate  to  guishable  by 
herself.  And  the  words  of  C.  C.  237  a.  are  emphatical :— "  if  he  J.'^to^whom 
that  hath  such  a  power  of  revocation  have  no  present  interest  it  descends. 
in  the  land,  nor  by  the  ceasor  of  the  estate  shall  have  nothing, 
tbeo  his  feoffment  or  fine,  &c.  is  no  extinguishment  of  his    • 
power;  because  it  is  merely  collateral  to  the  land;*'  which 
felly  Implies  that  when  the  person  who  revokes  gains  by  the 
ceaaor  of  the  estate  revoked,  it  is  not  a  mere  collateral  power,  When  the  per- 
bot  extinguishable  by  feoffment  or  release,  which  is  our  case ;  ^'J^^^f^-]^ 
for  by  the  ceasor  of  the  former  use  Mary  will,  or  may  if  she  by  the  ceasor 
pkMe,  have  the  land.  nXTit„ 

not  a  mere  collateral  power,  bat  extioguishable  by  feoffment 
In  the  last  place  we  are  to  consider  that  all  powers  that  ^^^^  ^®* 
taste  of  the  land,  and  are  not  collateral,  are  not  of  the  like 
quality ;  some  draw  more  from  the  estate  and  interest  of  the 
land  than  others. 

If  a  conveyance  be  made  to  the  use  of  J.  S.  for  life,  with 
power  to  make  leases  for  three  lives,  rendering  the  old  rent 
&c« ;  if  he,  according  to  his  power,  make  a  lease  for  three 
lives,  this  issues  not  only  out  of  his  power,  but  in  some  sort 
oat  of  bis  estate;  and  therefore  if  he  had  granted  a  rent  charge, 
or  acknowledged  a  statute  precedent  to  his  lease  for  three 
lives,  it  should   have  stood  good  -  at  least  during  his  life, 
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1665.  which  it  should  not  if  it  had  been  ra^d  out  of  his  power 
''^'"^^^^  only;  for  then  it  had  related  to  the  time  of  the  conveyance 
GaANOE  n^hich  ^mi  paramount  to  that  incumbrance.  And  therefore  in 
TiYiNo.  ^^^^  ^  ^-^^^  ^  defect  of  age  or  coverture  may  be  considerable. 
F.  69,  Dale  v.  If  a  man  make  ^  feoffment  to  the  immediate  use  of  J.  S.  for 
SBcheverell(^  his  life,  who  is  then  nineteen  or  twenty  years  old,  and  so  of  age 
Bep.  494.  (e)    of  discretion,  or  to  the  use  of  Alice  Stile,  who  is  then  a ,  feme 

covert,  with  power  to  make  leases  for  three  lives,  &c.,  I  will 
not  determine  whether  a  lease  accor<)ing  to  that  power  exe- 
cuted  by  that  infent,  or  feme  covert,  be  good. or  not;  for  with- 
out all  doubt  it  might  have  been  so  limited,  by  express  words 
Without  a       of  the  power,  ^^  that  he  might  make  such  leases,  whether  he  or 
luy  be  m  a^'  she  were  within  age,  or  of  full  age,  or  covert  or  sole ;"  and 
feoffroent  to     then  it  bad  clearly  been  good ;  for  if  he  who  was  owner  of  the 
that^.  may     ^^^^  had  no  disability  upon  him,  he  might  make  use  of  any 
make leaes     hand,  how  weak  soever,  to  reach  out  that  estate.    But  the 
whether  with*  qyegtion  will  be  in  that  case,  whether  he  who  made  that  con- 

in  mgt  or  or       ^  ,  ' 

fall  age,  or  veyance  by  naming  the  person,  whom  he  then  knew  to  be  an 
covert,  or  infant  or  married,  and  giving  an  immediate  estate,  and  an  inde- 
finite power  to  make  leases,  without  restitption ,  ii;  point  of 
time,  did  not  intend  that,  notwithstanding  that  incap^c^ty,  the 
infent  or  feme  covert  should  make  such  leases;  and  so  might| 
implicitly,  intend  what  he  might  havo  expressed,  th^t  they 
should  be  good  leases  whether  made  under  that  disability  or 
not. 

If  aa  infant  (/)But  I  am  of  opinion  that  if  that  infant,  to  whom  such  a 

femeaoleto  ^\  ri'i  ••  lt  ij 

whom  a  gene-  general  power  of  making  leases  is  given,  qe  a  feme  sole,  and 

vsl  power,  not  she  take  a  husband,  and  then  make  a  lease^  that  leaps  now 
lirasiiig:'^'  ^  during  her  coverture  is  avoidable ;  for  general  words  shall  .not 
given,  and  she  solve  that  incapacity  which  she  fell  under  after  the  power 
imd  thOT*"^*  raised.  And  if  I  make  a  conveyance  to  the  use  of  myself  for 
niake  a  lease,  life,  remainder  to  my  first  son  to  be  begotten,  with  such  a  power 
|V j"^^^'^"       of  making  leases  to  myself, and  after  to  my  son  when  he  cornea 

to  be  in  possession ;  if  I  die,  my  son  at  the  age  of  twenty  years, 
yet  I  hold  that  he  cannot  execute  this  power  of  leasing  till  he 
Constrnction  come  to  twenty-one.  And  the  reason  is  the  same  for  the  con- 
of  general  struction  of  the  words  of  this  power,  as  it  is  for  the  like  con- 
vate powers'  struction  of  acts  of  parliament;  as  the  statute  of  wills  ^^  that 
is  asm  acts  of  all  persons  at  their  wills  and  pleasures  may  devise;'*  and  of 
parliament      ^j^nfirmation  «  that  all  grants  to  the  king  shall  be  good.''— 


(d)  Original  reference.  The  same  modem   treatises.     See  Sagden  on 

cate  is  in  Latch.  IBS.  S68.  Powers,  166,  Sd  edit ;  Boper*t  Law 

<tf)  Reference  hy  Mr.  Hargrave.  of  Husband  and  Wife,  Vol,  IL  p.  lOa 

(/)  This  opinion  is  contrary  to  Powell  on   Powen,  S3.     Bat 

the  conclusions  laid  down  in  the  note  (p)  ahoTCy  p.  108, 
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General  words  ehall  not  extend  to  deTises,  or  graots  by  infimts,        1655. 
or  femes  covert ;  for  by  the  presumption  of  law  they  are  not 
fit  to  dispose  of  estates,  or  to  have  power  to  dispose  them  to 
their  own  prejudice;  and  the  words  tfre  not  so  expressed  but 
that  they  may  admit  that  interpretation.    And  therefore  in  n  Co.  77. 
those  acts  that  concern  the  disposition  of  an  estate  or  interest  Magdalen 
the  reason  of  the  law  turns,  in  case  of  infancy  or  coverture,  Gen^wm^ 
upon  the  point  of  prejudice,  or  not  prejudice,  unto  their  in-  tobecon- 

trnmat  StTUCd  aC- 

^""'*  cording  to  the 

sabject  matter.  In  those  acts  which  concern  the  disposition  of  an  estate  or  interest, 
the  reason  of  the  Uw  turns  in  cBse  of  infancy  or  coverture,  upon  the  point  of  pre- 
judice, or  not  prejudice  unto  this  interest 

An  infant,  though  he  cannot  grant  the  next  avoidance,  yet 
be  may  present  to  the  bishop ;  for  that  presentation  ought  to 
be  without  money.  An  infant  cannot  surrender  a  lease :  yet  if 
be  take  a  new  lease  for  a  greater  interest,  it  is  good  till  avoided 
by  him  ;  if  for  the  same  term  and  no  more,  it  is  void,  because 
it  is  without  increase  of  term,  or  decrease  of  rent ;  and  his  acts 
are  merely  void  where  there  is  not  apparent  benefit,  or  semble 
of  a  benefit ;  for  with  cause  Stone  and  Newman's  case  was  ad- 
judged that  an  infant  may  submit  to  an  arbitrament ;  it  is  but  IfsrlUea  but 
voidable.  S.  P.  doth  not 

So  if  disseisin  be  to  the  use  of  a  feme,  she  takes  nothing  till  ^PP^^(f^; 
agreement :  but  if  an  estate  be  made  to  her,  or  to  her  use,  it  is  geisirto  the 
in  her  without  the  agreement  of  the  husband,  till  he  disagree,     use  of  a  feme 

So  in  case  of  a  condition  : — if  a  man  make  a  feoffment,  pro-  thfn^t^°^ 
viso  if  he  or  his  heirs  pay  ten  pound,  or  tender  a  ring,  his  heir,  ag^reement: 
though  an  infant  or  feme  covert,  may  pay  the  money,  or  tender  ^'k  *^^ 
the  ring.  or  to  her  use. 

It  may  be  objected  that  these  are  not  personal  acts,  as  here,  '^  ^"^  u^  j^* 
to  subscribe  with  his  own  hand,  &c.  but  may  be  done  by  ano-  disagree. 
ther.  Suppose  then  the  condition  were,  if  he  or  his  heirs  in  per- 
son tender  ten  pound,  or  a  ring,  then  to  be  void ;  this  is  an 
inseparable  personal  act ;  yet  I  doubt  not  but  the  heir  within 
age,  or  feme  covert,  may  in  person  tender  the  money  or  the 
ring,  and  so  avoid  the  estate  ;  for  though  it  divest  the  estate 
out  of  another,  yet  there  cannot  in  presumption  of  law  be  any 
prejudice  to  the  infant  or  feme  covert.  There  is  a  face  or  sem- 


Stone  V,  New- 
man, Cro.  C. 


(it)  In  March,  p.  144.  Bramston, 
C.  J.  is  stated  to  have  said,  <'  that 
whcfcas  by  Stone  V.  Knight,  Latch. 
807.,  it  appeared  that  the  award 
ihonld  be  voidable  at  the  election  of 
the  infimt,  he  held  that  the  submis- 
sion OQf^ttohe  either  absoluteljgood 
or  absolQtelyyoid,tbe  aid  of  an  award 
Mng  to  o^pdio  eoatroversies.'' 


But  Gill  tr.  Russel,  Freeman  68, 
139,  is  cited  as  an  authority,  that 
'*  an  infant  may  be  a  party  to  a  sab- 
mission.**  Caldwell  on  Arbitrations^ 
The  name  of  Stone  and  Newman 
in  the  margin  is  in  an  early  hand- 
writing, but  the  reference  to  Croke^ 
Ikport  is  Mr.UmfreTilIe*si  and  in  that 
Report  the  point  b  ntJt  mentioned;* 
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1665.  blance  of  a  benefit ;  and,  therefore,  the  law  in  Buch  case  an* 
swers  and  supplies  what  in  the  other  cases  of  passing  an  in- 
terest from  them  is  presumed  to  be  wanting ;  viz.  reason  in 
the  infant,  and  free  will  in  the  wife;  for  every  person  roust  be 
presumed  to  do,  and  consent  to,  that  which  is  for  their  own 
good,  if  they  had  the  free  use  of  tkeir  reason  and  will ;  and  the 
reason  why  in  any  cases  of  powers  infancy  or  coverture  hinders 
the  execution  of  them  is  not  in  respect  of  the  person  wbose 
estate  is  to  be  revoked,  but  of  the  prejudice  to  the  person  revok- 
executioa  of  ing ;  and  where  there  is  no  such  prejudice,  the  reason  is  the  same 
8***ct'o'f 'uic^  whern  there  is,  as  where  there  is  not,  any  such  disability, 
prejudice  to  I  have  made  my  gates  bigger  than  my  city  :  but,  upon  the 
the  person  re-  grounds  that  I  have  laid,  I  shall  distinctly  consider  the  two 

powers;  first,  the  power  of  revocation;  and  after,  thatofde* 
claration  of  new  uses. 

First,  I  do  conceive  that  Mary  being  of  age  of  discretion, 
though  a  feme  covert  and  an  infant,  may  execute  this  power  of 
revocation  of  the  old  uses. 

First,  For  that  it  is  apparently  and  necessarily  in  the  eye 
of  the  law  for  her  advantage  to  revoke  the  former  uses ;  for 
by  such  revocation  the  estate  settles  in  heirself  as  heir ;  and  it  is 
a  prejudice  to  her  not  to  be  able  to  revoke.    So  the  reason  of 
the  common  law  respecting  the  prejudices  or  advantages  of  in- 
fants or  femes  covert  in  matter  of  interest  extends  to  our  case. 
Powers  of  re-       Secondly,  As  I  said  before,  powers  of  revocation  have  the 
semble  condi-  greatest  resemblance  to  conditions.   Suppose  a  feoffment  had 
lions.  been  made  to  Bryan  Stapleton  upon  condition,  that  if  Bryan 

Stapleton  or  the  heirs  of  his  body  shall  put  his  and  their  hand 
and  seal  to,  and  deliver  a  writing  purporting  a  revocation 
thereof,  then  the  feoffment  shall  be  void,  I  think  it  had  been  a 
good  condition.  This  hath  been  heretofore  questioned  by  some: 
but  the  difference  is — a  feoffment  upon  condition,tif  he  shfU  re. 
voke  it,  then  to  be  void,  is  a  void  condition  ;  but  if  the  condi- 
tion be  circumstantiated, — as  if  a  deed  purporting  a  revocation, 
*^  if  he  subscribe  it  with  his  own  hand,"  or  ^^  seal  it  with  his  seal,*' 
or  <^  deliver  it  in  the  presence  of  three  witnesses,"  or  the  like, 
— it  is  conceived  to  be  a  good  condition  ;  or  if  I  make  a  con- 
veyance at  the  common  law,  ^^  provided  if  I  tender  a  ring  to  be 
void,''  this  is  a  good  condition.   What  reason  is  there  if  I  may 
limit  it  to  be  void  upon  tender  of  a  ring  I  may  not  limit  it  to  be 
void  upon  delivery  of  a  deed?  The  delivery  of  a  ring  may  have 
a  proper  or  natural  effect  by  transferring  the  property  of  it ; 
and  an  improper  or  legal  effect,  the  making  void  an  estate  upon 
the  condition  of  delivery  of  it :  and  so  may  a  deed  a  proper  ef- 
fect, for  it  to  be  a  deed  by  delivery  ;  and  an  improper  etkci^  as 
if  it  be  deliveisd  in  name  of  livery  and  seisin^  it  gives  a  pw« 


Conditions. 


C.  C.  837. 


Sharp's  case, 
6  Co.  26. 

good's  case, 
0  Co.  186. 
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teauoD  and  seisin.  And  it  may  have  a  like  effect,  first,  to  be  a  itifiSi 
good  deed ;  and,  secondly,  to  signify  tbe  performance  of  a  con« 
dition.  And  I  think  such  a  condition  upon  a  feoffment  or  other 
common  law  conveyance,  ^^  that  if  he  or  the  heirs  of  his  body 
signed,  and  sealed,  and  delivered,*'  such  a  writing,  then  the 
fi^offment  should  be  void,*'  might  be  performed  by  the  heirs  of 
hb  body,  notwithstanding  the  infancy  or  coverture  of  the  heir 
of  tbe  body;  for  though  the  signing,  sealing,  and  delivery  were 
acta  individual  and  inseparable  from  the  person,  yet  they  were 
but  external,  corporeal,  and  mechanic  acts.  There  was  nothing 
required  but  the  thing  done ;  nothing  in  the  performance  of 
the  condition  that  of  itself  required  any  other  concurrence  of 
judgment,  but  such  as  was  requisite  to  the  natural  efficiency  of 
the  act ;  as  in  the  case  if  the  conditions  were  '^  if  he  in  person 
tendered  a  ring,*'  though  the  act  were  pergonal,  yet  nothing 
more  of  skill  or  understanding  was  required  to  it  than  what 
was  necessary  to  tbe  effecting  that  act,  that  is,  the  tender  of 
the  ring. 

.  And  the  same  reason  holds  in  this  case  of  the  power,  if  it 
had  been  penned  as  Englefield's  case  ;  if,  because  the  proof  of 
bis  nephew  was  not  yet  seen,  and  that  therefore  it  should  seem 
to  the  uncle  or  the  heirs  of  his  body  that  the  nephew  was  pro« 
digal,  that  then  it  should  be  lawful  to  revoke;  there  was  an 
act  of  judgment  required,  and  an  infant  could  not  revoke,  as  I 
think,  in  that  case.  In  Englefield's  case  these  words  were  in* 
serted  :  but  it  was  only  in  a  flourishing  preamble.  Because  his 
nephew  being  an  infant  might  prove  prodigal  or  given  to  vice, 
it  therefore  provides  if  ho  tender  a  ring,  the  use  shall  be  void ; 
and  so  the  power  reacheth  only  to  the  act,  the  tender  of  a  ring, 
pot  tbe  intent  of  the  tendering  it.  But  if  they  had  been  in- 
serted after  the  proviso,  in  Hardwyn  and  Warner*s  case,  it  Tr.  a  Cmr. 
was  held  by  some  Judges,  the  condition  had  not  been  given  to  ^*  ^H*) 
the  ring. 

In  tbe  Duke  of  Norfolk^s  case  the  power  runs  ^^  if  he 
shall  be  minded  to  alter  and  revoke  tbe  uses,  and  shall  signify 
his  mind  by  writing,^*  &c.  But  here  the  words  have  neither 
preamble  nor  introduction,  but  ^'  provided  that  it  shall  be 
lawful  for  him  or  tbe  heirs  of  bis  body  by  writing,  &c.  to  re- 
voke," which  varies  little  from  the  expressions  of  a  condition, 
as,  ^^  provided  it  shall  be  lawful  by  tender  of  a  ring  in  person 
to  revoke,"  and  ^'  provided  if  be  tender  a  ring  in  person,"  it 
tball  be  void. 

So  that  nothing  in  the  deed  itself  appearing  why  we  should 
make  any  farther  construction  of  this  power  of  revocation 

(i)  Palmer  SM. 


Utch.  57. 
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otherwise  than  as  we  woold  at  %  condrtion  in  like  ca^es^'as  the 
infant  or  feme  covert  is  hot  disabled  to  perform '  the  one,  so 
neither  to  perforin  the  other. 

My  last  and  third  readon  why  she  may  revoke  is  firom  the 
deed  itself,  and  the  intent  of  Bryan  Stapleton  appearing  in  it. 
The  words  are,  ^^  that  h^  or  any  of  the  heirs  of  his  body  may 
revoke  all  or  any  the  uses:*'  and  his  general  intent  upon  it 
was  to  give  it  to  his  wife  and  her  heirs,  if  he  had  no  children  i 
but  ifjie  had,  that  the  heir  of  his  body  might  take  it  away  from 
her.  But  if  an  infant  or  feme  covert,  heir  of  the  body,  cannot 
revoke,  then  the  words  and  intent  are  not  performed  ^^  that 
any  heir  of  his  body  may  revoke;  probably  no  heir  of  the  body 
may  revoke;  for  the  heir  of  the  body  may  for  several  successions 
be  a  daughter,  and  those  daughters  be  married  (as  more  coin- 
monly  than  otherwise  women  are  married)  before  twenty-one: 
then  notwithstanding  this  power  a  stranger  (as  in  our  case) 
shall  hold  the  land ;  and  so  she  that  was  an  infant  shall  pre- 
judice herself  irrecoverably  by  an  act  by  her  during  her  in- 
fancy, or  her  marriage,  and  that  a  lawful  and  commendable 
act :  and  in  some  cases,  as  in  case  of  wardship,  if  she  were  in 
ward,  a  kind  of  compulsatory  act. 

The  like  may  be  the  mischief,  if  the  heir  of  the  body  were  a 
son  ;  if  he  cannot  revoke  during  his  minority,  perhaps  he  can 
never  revoke,  for  he  may  die  during  his  minority,  and  leave  a 
son  or  daughter  behind. 

This  is  not  to  make  such  favourable  constructions  of  powers 
of  revocation  as  ought  to  be  made,  where  a  man  reserves  a 
power  to  himself  from  whom  the  estate  moved,  or  to  his  heir 
to  whom  it  should  have  come. 

Besides  this  power  is  not  reserved  to  any  particular  person 
by  name,  pitched  upon  for  any  particular  trust  or  confidence : 
biit  to  the  heirs  of  his  body  (who  are  not  known  to  him  what 
they  shall  be)  or  to  any  of  them,  but  demonstrates  that  his  par- 
ticular care  was  for  the  heirs  of  his  body.  That  though  be 
loved  his  wife  well,  yet  he  preferred  them  in  affection  as  to 
the  having  the  estate  before  her ;  and  so  ought  to  be  liberally 
construed. 

As  to  the  other  power  of  declaring  new  uses,  whether  Mary, 
the  infant  or  feme  covert,  can  declare  new  uses  by  virtue  of 
this  power ;  I  conceive  it  is  not  absolutely  necessary  for  me  to 
deliver  any  opinion  in  it;  for  if  she  may  revoke  the  new  usea^ 
it  is  sufficient  the  law  will  raise  up  the  old  use,  and  vest  the 
estate  in  her.  And  it  b  clear  though  these  powers  of  revoking 
and  declaring  be  both  in  one  proviso,  yet  he  who  hath  both  the 
powers  may  use  the  one,  and  not  the  other.  The  words  are^ 
^<  It  shall  be  lawful:"  It  gives  a  liberty;  but  it  is  not  compulsa- 


Ml  tin*  Common  I*lea$  mdM  of/ker'4%«rl«. 
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tfliy  sBd  eiitiet  as  «  eandHion.  ;He  iasy  ekeevte  the'  pcNtilr '<^ 
itnrocation  by  one  deed^  and  tto'|xm«r  af  dacdairiiig  Mlt  aiai 
by  anotlMr  deed ;  and  that  proves  be  tbay  eteeoM  ciae U'6iie 
time,  and  tbe  other  at  anotber  lime ;  aad  it  fbllows  upon  it4ll 
reason  be  may  nse  the  power  of  rerocationi  anfl  not  ezeettl6  tb^ 
other. 

But  yet  for  my  own  opinion,  upon  the  grounds  which  I  hare 
laid,  I  do  hold  that  Mary,  though  she  may  revoke  the  uses  to 
her  mother,  yet  cannot  limit  any  use  to  her  husband,  or  any 
other  stranger  during  her  minority ;  for  that  is  apparent  to 
her  prejudice,  and  the  wronging  of  her  interest,  and  so  against 
the  reason  and  construction  of  law  in  like  cases.  And  upon 
the  same  reason  I  think  if  she  declared  the  use  to  herself  and 
the  heirs  of  her  body,  it  is  a  void  declaration ;  for  it  is  to  her 
prejudice  to  have  a  fettered  estate,  and  not  perpetual,  when 
she  might  have  had  it  free  and  unlimited.  And  if  she  declare 
the  use  to  herself  and  her  heirs,  as  in  our  case,  it  is  no  more 
than  the  law  would  have  implied  upon  the  bare  power  of  re- 
vocation ;  and,  therefore,  she  shall  be  said  to  be  in  by  virtue  of 
the  old  use,  and  not  a  new  declaration. 

There  hath  been  an  objection  made  against  executing  either 
of  these  powers  during  the  minority  or  coverture  of  Mary ; 
iw.  that  Bryan  Stapleton  reserving  the  power  to  revoke  by 
Us  last  will  and  testament,  or  other  writing,  he  did  not  intend 
any  should  revoke  but  those  who  could  make  a  last  will. 

But  this  is  to  turn  ^^  or**  into  ^^  and**  without  any  cause  for 
it  I  might  turn  the  argument  upon  the  objector.  An  infant 
of  seventeen  may  make  a  testament;  so  may  a  feme  covert  eze- 
cutrix ;  and  he  intended  those  who  may  make  a  testament  may 
revdie ;  and,  therefore,  an  inbnt  of  seventeen  might  revoke. 
Both  the  arguments  are  of  like  force— neither  of  them  con- 
cluding. 

And  another  objection  was  made,  that  this  revocation,  though 
it  be  said  to  be  by  the  consent  of  the  husband,  yet  he  is  no 
party  to  it ;  and  she  can  do  nothing  without  her  husband's 
consent ;  and  the  alleging  in  the  writing  that  her  husband  con- 
sents is  not  sufficient. 

I  answer,  if  the  husband*s  consent  were  requisite,  the  alleg- 
ing it  in  her  writing  were  not  sufficient :  but  that  point  was 
ruled  in  Daniel  and  I7bby*s  case,  that  the  conveyance  by  the 
wife,  alone  without  her  husband,  was  good ;  and  if  flie  has- 
baad'a  consent  be  dso  to  it,  as  it  makes  not  the  case  the  better, 
so  it  waakeB  it  nothing  the  worse. 

Upon  what  has  been  said  it  appears,  that  this  revocation  hiy 
Mary  ariseth  out  of  her  fether's  conveyance.  Sbe  is  bat  an 
instroment  in  it :  tbe  act  indeed  is  pei^so^  and  uttefMUPaUe.to 
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lie  .done  by  herself:  but  ber  (personal  defeets  by  coverture  or 
infiuiQy  caiinot  suspend  the  doip|^  of  it. 
r  So  that,  upon  the  wholoi  I  bold  this  power  of  revocation  is 
jvrell  executed  ;  and  so  that  Mary  and  her  husband,  lessors  of 
the  plaintiff,  had  a  good  title  when  the  ejectment  lease  was 
made;  and  so  the  plaintiff  ought  to  have  judgment. 


Mmrg.  MS. 
No.  56.  fol. 
ISO.  No.  68. 
fol.  17. 


LYN  V.  W YN.  (a) 
Pasch.  14  Car.  2.  Rot.  408. 

(Ecclesiastical  leases  ander  the  restraining  statutes.) 

Bridgman,  C.  J. 

Eljeciionejimut  by  George  Lyn  against  Maurice  Wyn,  of  a 
house  in  the  parish  of  St.  Martin  in  the  Fields,  upon  the  de- 
mise of  Thomas  Brumstead  upon  a  special  verdict. 

The  case  is  this : — SS  Decern.  4th  and  5th  P.  and  M. 
the  Abbot  and  Convent  of  Westminster  leased  nine 
houses,  whereof  this  in  question  is  one,  to  Wirley  for 
ninety-nine  years  at  53s.  id.  rent  per  annum.  The  re« 
version  came  after  to  the  Dean  and  Chapter  of  West- 
minster :  the  lease  came  afterwards  to  Nightingale, 
who  grants  this  bouse  in  question  to  Mary  Ratcliffe 
for  sixty-one  years,  five  months,  and  twenty  days,  at 
SOs.  rent,  (having  in  himself  a  residuum  or  reversion 
for  ten  days)  which  estate  of  Mary  Ratcliffe  came  to 
Sir  Richard  Wyn ;  who  being  possessed,  John  Bishop 
of  Lincoln  then  Dean,  and  the  Chapter  by  indenture, 
30  Jannarij  1640,  wherein  it  is  mentioned  that  in 
consideration  of  a  surrender  of  a  former  lease  and 
estate,  whereof  there  were  divers  years  yet  in  being; 
which  surrender  they  did  by  the  said  indenture  ac- 
cept, and  for  SOs.  fine,  &c«  they  did  thereby  demise 
the  said  messuage  to  the  said  Sir  Richard  Wyn, 


.  (ii)  This  case  is  reported  in  Noa. 
56  and  6S  of  the  Manuscript,  which 
vary  slightly  in  quantity  of  matter. 
In  the  report  in  Carter,  p.  0,  under 
\h»  name  of  the  Dean  a^  Chapter 
ofWeilminster'tcasey  the  Court  is 
jrepreoenled  to  ha?e  beea  divided » 
2 


and  the  roll  in  the  Common  Pleas  is 
not  filled  up  with  any  entry  of  the 
ultimate  judgment.  No  memorial 
of  the  case  can  be  discovered  at  the 
oflike  of  the  Deaa  and  Chapter  of 
Westminster. 


(jk)  On   this  point   the   Judges  held  not  wanranted  by  the  14  Bliz. 

agreed*  see  Carter  9v— Yentris  246,  The  like  was  resolved  in  C.  B.  14 

B0ticc9  the  case  in  these  words :—  Car.  8.  in  the  case  of  Wyn  v.  Wild, 

^  In  1  Q^o.  54b.',  khnt  and  Single-  of  a  lease  of  the  Doin  and  Chapter 

Wl  ca^,' a  fease  of  an  honse  for  of  Westminster;  and  there  the  Court 

forty  yean  (there,  being   teli  nn-  denied  the  opinion  in  Tomson  tr. 
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habendum  from  the  making  of  the  said  indenture  for        1^0^ 
forty  years,  at  58s.  ltd.  rent ;  with  covenants  for  re- 
pairs by  the  lessee  as<  is  provided  by  the  14lh  Elix. 
c.  U.S.  19.  W„ 

And  it  is  found  that  the  house  was  situate  in  the  Strand 
within  the  city  and  borough  of  Westminster ;  and 
that  a  garden  of  half  an  acre  doth  belong  to  it.  That 
it  is  not,  nor  was,  a  mansion  house  used  for  the  habi- 
tation of  the  Dean  and  Chapter. . 
That  John  Bishop  of  Lincoln  died.    That  John  Earle, 
the  present  Dean  and  Chapter,  did  receive  5Sf.  4if. 
the  26lh  October  1660,  for  the  rent  for  a  year  ended 
at  Michaelmas  then  last  past ;  and  the  acts  of  18  Eliz. 
c.  10.,  14  Eliz.  c.  11.  and  18  Eliz.  c.  11.  are  found; 
and  that  in  February  1661,  the  said  Dean  and  Chap- 
ter did  enter  into  the  said  messuage,  and  were  seized 
prout  lex  &c./  and  demised  to  the  lessor  of  the  plaintiff 
at  53s.  4c/.  rent  for  sixteen  years,  &c. 
Two  general  questions  have  been  made  in  this  case. 
The  first.  Whether  this  lease  in  1640  made  to  Sir  Richard 
Wyn  of  a  house  in  a  city  (there  being  then  unexpired  of  the 
old  lease  seventeen  years,  and  a  reversion  for  ten  days  in 
another,  so  that  it  cannot  take  effect  as  a  present  lease)  shall 
be  good  as  a  concurrent  lease  by  14  Eliz.,  and  not  avoided  by 
18  Eliz. 

And  I  hold  this  lease  is  not  warranted  by  14  Eliz.,  and 
therefore  ^voidable  by  18  Eliz.  (b) 

The  second  general  question  is,  Whether,  when  such  an 
unwarrantable  lease  is  made  by  a  Predecessor  Dean  and 
Chapter,  whether,  by  the  acceptance  of  the  rent  reserved 
upon  that  lease  by  the  Successor  Dean  and  Chapter,  that 
lease  is  now  made  unavoidable  by  the  same  Dean  and  Chapter  ? 
And  I  bold  the  same  Dean  and  Chapter  have  affirmed  the 
lease  :  so  that  during  that  Dean's  time  it  cannot  be  avoided. 

And  there  is  a  third  question.  Whether,  as  this  special  ver- 
dict bath^fpund  the  acceptance  of  the  rent,  xiz.  that  the  said 
JiAo  Elarle,  then  and  yet  the  Dean,  and  the  Chapter,  86 
Odobris  1660,  did  receive  bSs.Ad.  for  the  rent  of  the  house 


expifed  of  a  former  lense)  hj  the     TraSbrd^s  cast,  Poph.  9.** 
Dean  and  Chapter  of  St.  Paufs  was 


1S4  Judgjnmts  and'  judicial  -orgumMli 

166%       in  questioti  foi'  the  yeftr  enddd  tt'Mltfhiiielmas  trtilbre,  apon  the 

^•J^^^*^^    Mid  iiideivtupe  mftde  to  Sir  Riciiiiird;'  Witboot  fiiidUj;  <that  they 

^^^        aoeepted  it  bj^dp^d^  it  Khfitt  hie  taken  fbt*  iiidi  aiir 'eeceptanee 

Wtit        ^^  ^^  l^S^l)  &nd  to  disenable  the  said  Deae^  Eal^li^  tiiid  Chapter 

to  make  a'  new  lease  to  BmnMed,  Iko  plaintl'ff'ft  lesson 

For  the  first  point ;  Whether  tins  leose  ttiui^  to  Sir  Richard 
Wyo  be  irbmrnted  by  the  }4  EK2*  'And  if  ilof  Warranted  by 
14EluE.  whether  ainoidable  by  18  Eire,  the  elear  discussion 
thereof  requires ;      • 

First,  the  consideration  of  the  statutes  concerning^  leases 
by  Deans  and  Chapters. 

And,  secondly,  Of  the  nature  of  this  lease,  (which  is  in  effect 
but  a  concurrent  lease)  whether,  lind  how  fiir,  it  should  now 
be  by  estoppel  at  the  common  Jaw ;  and  whether,  if  it  be  a 
lease  iripraseMU  by  estoppel  at  the  comAori  law ;  yet  whether 
it  be,  or  be  not^.  restrained  by  letter  or  infent  of  the  statute  of 
14  Eliz.,.  as  being  in  truth  to  take  eflfect  as  a  leilto  in  rever- 
sion, and  not  in  possession. 
Bj  the  com-        For  the  first,  the  consideration  of  the  statutes  concerning 
mon  Uw  a      leases  by  Deans  and  Chapters.    By  the  common  law  a  Dean 
Chapter  BD^  Chapter,  being  a  corporation  aggregate,  might  have  made 

misnt  hi^e  what  ebtates  they  would  of  their  possessions ;  as  any  person 
esUtesUiey  owner  of  a  fee  simple  estate  might  do.  But  a  Bishop,  or  a 
would  of  their  Dean  of  the  possessions  of  his  deanery,  or  other  Ecclesiastical 
JJ*^J[^^2JIJ^  person,  being  a  single  corporation,  were  not  entrusted  by  the 
owner  of  the'  law  singly,  without  the  consent  of  the  Chapter,  Patron,  or 
^^^toae"m?ht  Ordinary,  as  the  case  required,  to  aliene  their  possessions, 
do.    '  And  therefore  the  cases  upon  the  statute  1  Elis.  of  concurrent 

leases  by  Bishops  are  not  at  all  to  be  resembled  to  our  case, 
further  than  the  words  of  that  act  and  of  these  acts  restraining 
Dean  and  Cha[iters  are,  or  shall  be  made  to  appear  to  be,  the 
same ;  which,  under  pardon,  are  very  differing  expressions : 
and  it  bath  not,  nor  can,  as  I  conceive,  be  made  to  appear  the 
same. 

Neither,  in  the  second  place,  doth  any  enabling  clause  upon 

the  statute  of  32  H.  8.  c.  98.  by  tenant  in  tail,  baron  and  feme, 

Bishop,  Dean  of  the  possessions  of  his  deanery,  Prebends,  &c. 

touch  this  present  cese  ftirther*  than  the  words  of  that  act 

ThesUtute     ure  the  same  with  these  «cts.    ForSSH.~&  gave  power  to 

fives  power     ^^^  persons  to  lease  who  had  of  themselves  no  pow^r  to  mAke 

to  such  per-     leases  before  tbftt  aet.    But  a  Dean  and  Chaptei-,  Mayor  and 

l^  who  hLd  CbmmoniOty,  Master  lilid  l^ellow  df  CoUegte,  and  other  coN 

of  themseWes  ^brfttions  aggregate^  bad  Ihen  a  power  by  the  common  law,  to 

nuifeTauM     ^^^  ^^^  leases,;  as  that  ai^t  allows  to.  those  persons  thereby 

before  that     enabled  |  eni  th^refiNfib  are  not  within  the  ccoipass  of  tl»l 

■^'*  act.  .... 

Co.Litl.45a.  *^** 
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.   *Tlie 'acte.doBit9niing  D«in»  aad  Chapters.  «re,  the  stat  IS        1003. 
Elis.  e.  ID.  and Ihese  two  of  14 Eliii.  e. IL  and ISElia. Cw  II.,     ^>^V^^ 
all  «bich«  at  I  aball  shew,  are  material*  in.  oar  debate*  "^^ 

13  Elui»  enac^  ^^  for  that  long  and  unreasonable  leases  be  wVir. 
the  firsieaases  of  dilapidations  and  the  decay  of  all  spiritual  13  £i;2.c.  lo. 
liviDgi^  ai|d:bofl|M(alit]ri  and  the  iropoForishing  of  successors, 
incumbents  in  the  same,  that  all  leases  or  estates  by  any  Dean 
and  Chapter  ^dr  than  for  the  term  of  twenty-one  years,  or 
three  lives,  frpm  the  time  as  any  such  lease  shall  be  made  or 
granted  (whereupon  the  accustomed  yearly  rent,  or  more,  shall 
be  reserv^d9  and  payable  yearly  during  the  said  term,)  shall  be 
utterly  void,!'  &e. 

I  must  agree,  that  this  lease  to  Sir  Richard  Wyn  in  ques- 
tion woi4d  not  be  restrained  by  the  letter  of  this  act,  if  it  had 
been  l^iit  for  twenty-one  years  from  the  time  of  the  making  {as 
'  ii  is.  for  forty,  years),  thcMigh  there  1  had  been  a  lease  in  esse :  for 
it  exoeeds  iw>t  the  years,  t»s.  twenty -one  yeara— -nor  the  limit- 
atioo,  viz.  frpm :  the  time  of  making.  Thero  would  bono  more  By  theisElis. 
leasee  outthan each  as  should  be  determined;  and  therefore  cio.  aDeui 
upon  that  statute  twenty  concurrent  leasea  might  have  been  ^.  leawto 
'Mde,  OQO.  en  the  neck  of  another*    Asa  lease  to  A.  for  twen-  A.  ror  twenty- 
tjMMM]^Ni„thentQ  B.  the  next  year « for  tweoty-one  years,  S«i^toRi*e 
to  begin  fimn  IheiBiakingi  Asc.'and  so  toC.t  and  all  these  nest$ear^tw 
iNMild  bavfft,8toed  together.    And  so  it.  is  said  by.  my  Lmd  t^^^^^l^^ 
Coke  to JiaiteJbeen  resolved,. that «uch  eoBcucreni leases  were  fromtbemak- 
gQodt.as  weU  in  the  easaof  Dean  iand  Chapters  upon  13  Elis.  ^^'J^]^ 
as  Bishops  upon  1  EUis.    And  so.  in 'Crane  and.Taylor^s  case^  all  the  ieuet 
'^>  Ihatialease.in  reversion  was .  not  restrained  bgr>  19  Eliz.  as  ^l|^  ^^^^  ^^ 
4ppeara  by  the  reciftal  of  the  statute'  18  Elia.  wUch  provides  f^i^  45  «. 
far  thet  mis^biaf,  as^  not  provided  for  before/'  <   Crane  v.  Tay- 

.  .Buithiftuse  Imakeof  tiiat  leeiul  of  the  statute  18 Elix.  259*. ^""^^ 
It  saitb  expressly, -that  suck  ^^  leases,  for  twentyM>ne  years. long 
before  thd  expimtion.of  former  years. weie  contrary^to  the  in* 
tiatajidjtnie  meaning  of  i the  said  statute  of  18  EJlia. :''  though, 
as  jto  attoh  Jeas^  formerly,  made,  it  .leaves  then  to  bo  of  the 
sajBeel^tin  law  ^  they  wiere.befonl  that  act   .  . 

And  upon  tUs  statute  of  IS  Elis.  our  lease  in  question 
would  be  yoid,  as  being  for  forty,  years  from  the  making,  and 
not  for  tw^nly-ooe  years  only.  . 

The  statute  of  14  Elks/c  IL  reciting,  <^That  in  the  aet 
2 A  Elu^  there  w  one  bcaiich  to  avoid  >certain  leases  to  be  made 
by  deans  and  chapters,  &c.  It  enacts  that  the  said  branch 
sMl  nolj^xlend  toianyfrant  cflease  of  any  houses  or  grounds 
Iheieto  appeitaiaing^  Ithidi  houses  ate  in  city,  borough,  Iowa 
eofpoiate^  on  market  town,  but  that  the  same  may  be  granted 
ordeauaodiaaby^thelaws  of  .this  realm^  and  tho  several  sta- 
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.  166^  lutes  of  their  chiirdi^  &e.  they  lawfully  might  have  been  be- 
fore the  making  of  the  mid  statute,  or  lawfully  might  be^  if  ttie 
said  statute  were  not  made.  So  alway  that  such  house  be  not  the 
capital  or  dwelling-house  used  for  the  habitations  of  the  per- 
sons abovesaid  ;  nor  have  grounds  to  the  same  belonging  above 
the  quantity  of  10  acres,  any  thing  in  the  said  act  to  the  con- 
trary notwithstanding," 

Then  it  enacts,  ^  That  monies  recovered  for  dilapidations 
shall  be  employed  in  repair  of  the  same  houses,  upon  pain  of 
forfeiture  oif  double  thereof." 

^  Provided  always,  and  be  it  enacted.  That  no  lease  shall 
be  permitted  to  be  made  by  force  of  this  act,  in  reversion,  not 
without  reserving  the  accustomed  yearly  rent  at  the  least,  nor 
without  charging  the  lessee  with  the  reparation,  nor  for  longer 
term  than  forty  years  at  the  most.  Nor  any  houses  shall  be 
permitted  to  be  aliened,  unless  that  in  recompence  thereof 
there  shall  be  good  assurance  made  in  fee  simple  absolutely  to 
iBUch  i>odj  politic  and  their  successors,  of  lands  of  as  good 
value,  and  of  as  great  yearly  value  at  the  least,  as  so  shall  be 
aliened,  any  statute  to  the  contrary  nothwitlBtanding." 

First,  upon  the  words  of  this  statute  it  must- be  agreed  that 
if  this  last  proviso  do  not  extend  to  bring  our  lease  back  again 
within  the  compass  of  13  Eliz.  that  then  this  lease  being  of  a 
lioose  within  a  city,  and  not  the  mansion-house  of  the  Dean  and 
Chapter,  nor  containing  above  ten  acres,  it  is  wholly  out  of  the 
eompass  of  IS  Eliz.  and  kft  by  the  act  of  14  Eliz.  to  have  the 
aame  force  as  it  woujd  have  at  common  law. 

And,  secondly,  in  such  case,  if  it  be  wholly  exempted  out  of 
13  Eliz.  it  m  also  wholly  exempted  out  of  18  Eliz.  which  is 
the  last  act  to  be  considered,  relating  to  estates  to  be  made  by 
Deane  and  Chapters.  -■  That  act  16-  Eliz.  reciting,  as  I  said  be- 
fore, the  branch  of  13  Eliz.  and  that  leases  by  the  said  eccle- 
sjastical  persons^  for  twenty-one  years,  or  three  lives,  long 
.before  the  expiration  of  the  former  years,  was  contrary  to  the 
trae  meaning  and  intent  of  the  said  act."  Audit  therefore 
enacts,  ^^  That  all  leases  hereafter  to  be  made  by  any  of  the  said 
ttcdeaiastical  persons^  of  any  of  their  liaid  landsj  tenements^  or 
Iwreditaaenta,  wheceof  any  former  lease  for  years  is  in  being, 
not  to  be  expired^  surrendered,. or  endedy  within  three  years 
aiaxi.iifter  the  :maktngi  of  aay  such,  new  leasee  thttW  be  void, 
fftusif ate^  and  i^t  no  effed,  any<  Jaw,  osage^  ^or  custotai,'  to  the 
itontrAr^  aotwL;ii8tandtog»"  • 

>.  la^which  aety  though  the  words  are  general^  <^  that  all  leases  by 
•tbeaaid^cclesiasticaliperaons  ofi  any  of  their  <said  lands,  whereof 
Mgr  former  lease,  is  la  beings  ^dot^to  be  ended  within  three  years 
4ibaU  bQ  void^''  ;and  thdt  the  persons.and  the; lands  here  were 
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ooee  within  the  prorision  of  IS*  Bliz. ;  yet  I  hold,  that  the        100S* 
qndificatioiit  of  14  Eliz.  being  observed,  this  act  of  18  ought     ^^^"^^^ 
not  to  be  construed  to  extend  to  them ;  but  only  to  such  leases        ^^^ 
and  estates  as  at  the  time  of  the  making  of  18  Eliz.  were       Wrir. 
within  the  compass  of  13  Eiiz.    For  there  are  lands  sufficient 
to  satisfy  the  act  of  18  still  remaining  within  the  compass  of 
13.    And  the  law  will  not  allow  the  exposition  to  revoke  or  The  Uw  will 
alter,  by  construction  of  general  words,  any  particular  statute^  ^i^^ordP* 
where  the  words  may  have  their  proper  operation  without  it.  to  revoke  or 
That  is  frequent  in  construction  of  grants,  much  more  of  acts  ^^^J^JJJJ^ 
of  Parliaments ;  and  the  reference  to  13  Eliz.  makes  it  more  where  such 
reasonable  to  extend  18  Eliz.  only  to  such  possessions  of  the  ^^^^ 
Deans  and  Chapters  as  were  within  13  Eliz.  when  18  Eliz.  proper  open- 
was  made,  tiaa  without 

Liike  the  Lord  Darcy*s  (c)  case ;  the  Dean  and  Chapter  of  ^^  ^Ihera- 
PauFs  were  exempt  from  purveyance  by  charter  of  E.4.  By  act  tion. 
of  parliament  87H.  8.  this  liberty  of  exemption  flrom  purveyance 
was  extinct.  Then  King  Edward  VL,  who  had  some  manors 
from  the  church  of  Paul's,  grants  them  to  the  Liord  Darcy^ 
with  ioiy  taniOy  ialia,  ei  eonrimiUa  liberiaieSy  &c.  quot^  qutmia^ 
fmaKay  the  Dean  and  Chapter  unquam  anie  hae  habuentnt^  &c. 
rmtioae  aUewjus  chartoB^  &c.  non  obstante  dliquo  giatuiOj  See.  It 
was  adjudged,  this  charter  did  not  revive  this  liberty  of  exemp- 
tion from  purveyance,  which  was  extinct  before  :  but  it  would 
have  revived  a  liberty  that  was  not  annulled,  but  determined 
by  the  death  of  the  tenant  for  life  thereof.  So  here  these  lands, 
if  wholly  taken  out  of  13  Eliz.  shall  not  be  within  compass  of 
18  Eliz.  which  reached  to  IS  only,  and  not  to  14  Eliz.  And  so 
it  is  resolved  in  Crane  and  Taylor*s  case,  before  cited,  that 
18  Eliz.  touched  not  14  Eliz.  And  therefore  the  covenants  to 
lease  the  Bell  Inn  in  Newgate  (which  was  within  the  14  Eliz.) 
did  bind  the  Dean  and^Chapter,  as  being  out  of  18  Eliz.  which 
made  all  covenants  for  renewing  of  leases  contrary  to  that  act 
to  be  void. 

But  in  the  next  place  I  hold  that  though  houses  in  London, 
Westminster,  Ac.  with  such  qualifications  ad  are  mentioned  in 
14  Eliz.  are  out  of  13,  and  consequently  out  of  18  Eliz. ;  yet 
they  are  out  of  13  Eliz.  but  ttA  modoy  and  so  as  they  observe 
thosequalifications ;  vts.  that  they  be  not  mansibn  houses  of  the 
corporation,  nor  have  above  ten  actes,  nor  be  made  in  rieveir- 
sion,'nor  without  reserving  the  accustomed  yearly  rent,  nor 
without  charging  the  lessee  ]iif ith  reparations,  nor  for  longer 
term  than  forty  years,  nor  that  any  such  houses  be -aliened 


i. 


Ce)  Stated  mbrefbtly'ia  It  Vittr  '  'Moor  417.  Cir6.  Efli.  5li  Co.  Enfir^ 
rmief .  (A. c:)  pi  t.t(I.d.>  pL 'l.     fti^a. 


«  • 


■/■.i  <;  Ji« 

ft 

•    -  I" 


♦  «• 


}W%       jjri^u&reopmpfDoeiofee^impl^.&Cw    Av^  that. such  estates 

V^V^s^'     IIS  shall .lM).)i^e  •  otherwise  •  than  isj  agreeabW:i<)^.i^8e,provi- 

^7^        sions  tare  void ;  aqd  not. only  so^  but  rest^aiped^bjf ,  IS  Eliz.  and 

WTtt       coDse^iientlj  by^,I8  Ejiiz.  also.  ,  |So  that  the  ftatute  of  14  Bliz. 

}a  to,  be  e^^unded  thus  i-r-Tbat  leases  of  housefip  cities  shall 

^  put. of  ^3  Eliz.  if  they  be  not.jnaDsion  houses  for  them,  nor 

...  h^^ejabo^q  ten  acres^  jibr  be  made  io  teyersioo^.rnor  without 

Reserving;.  th€|:accustbmed  .rent^  i&c.    But,  if  they  be  made  coo- 

t^i;;y.to.these  e^cepticj^Sy  then  J4Eliz.  reach^  not  to  them, 

)uit  th^y.  remain  as  they  were  by  IS  Eliz. ;  and  so,^  consequently 

a^.tied  up  to  the  qualifications. of  13  and  18  EUz.    As  if  the 

jPfap^and  Chapter  had  piade  a  lease  for  100  y^n^  or-  without 

'  xieserviifg  fuiy  rent,!  think,  though  it  be  of  houses  in  corpo- 

-   rations,  the  lease  was  out  of  14  Eliz.  and  so  remains  within  the 

■•'"-  -Ki^sti^int'of  IS  Elij4    And  if.  13.flliz.jce6|trained  it,  then  it  is 

.  also  within  18  JSliz.  . 

.  .  That  this  construction,  and  no  other,  can  be  made  of  14 

£liz«  will  bet  apparent  Iqr'  considering  both  the  words  and 

f^eaniog  of  it. 

,  .The  words  are  <<  That  that  branch  of  IS  Eli&  shall  not  ez« 
t^  to  houses  in  cities,  but  that  they  shall  be  gifted,  demised, 
^.  as  they,  mi^^ be  if  the.saidstatute<»f  18  EUz.  were  not  i  so 
alwfiy  that  such  house  be  not  a  dwelling-house  of  the  Dean  and 
(iShapter,  nor  have  ground  above  ten  acres.''  The  words  ^  jo 
ebti^''  restcained.the  general  words  of  exemption  in  those  two 
cases.  Ti^n  ibllows  (after  tho:  interposition  of  a  clause  coife- 
^rqipg.  dilf pidatioi|9)  fbe  other  clause.  ^^P/ovided  always, 
pnd  be  it  enacted.  That  <^  lease  shall  be  pemMtted  to  be  made, 
^^ {force. of  this  act,Jn  reversion,  nor.  without,  reserving  the 
^Qcustomed  yearly  nsnt,  &c.i;  nor  shall  any  houses  be  permitted 
to  be  aliened  wit^nt  nmiimpei^ce  in  fee  simple^  any  statute  to 
^exjpntrary  notwiihstandiag,!' 

^..Tbia  proviso  hath  the  same  force  as  the/'^o  alway:**  it 

takes  out  of 'and  diminishes  the  force  of  the  general  words  to 

M^hich  it  hath  reference.    If  a  house  or  lands.be  leased  to  one 

pr.,Lfeor  years,  ita  quod  he  iohf^hitin  the  house,  and  proviso 

m  Ff  y  s^^  rent*    The  proviso  is  a  condition,  and  determines 

jthe.  estate  ais  well  as  the  words  of  limitation :  and  we  know 

The  asaal        the  usual  practice  in  passing  of  bills  to  add  several  provisoes, 

Su^BcJiills    ^^f<>f  ^^^  1^^  off  from  the  enacting  part  of  it,  let  them 

nto  iidd  sc^    jbe  placed  in  whatsoever  part  of  the  bilL 

venlprovi-      '        '        .   • 

soes,  every  of  iiUdi^tskss  off  from  the  casetiDg  part,  in  wlmtsoever  part  of  the 

bill  they  may  be  placed. 

Then  for  the  intent  of  the  act  of  14  Eliz.— It  is  apparent  it 

oean^  to  restrain  any  leases  in  reverpioD,or' without  reserving 

the  old  rent,  &c.  or  ali^pations.  m  foe  withont  reoompenee. 
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But  if  the  act  of  14  Eliz.  should  be  construed  to  except  houses  1662. 
wholly  out  of  IS  Eliz.,  and  not  sub  modo,  and  under  such  quali-  ^'^^"v^^ 
ficatioDs,  then  the  proviso  were  useless :  for  being  left  wholly  Lyn 
out  of  IS  Eliz.  though  14  Eliz.  did  forbid  them,  or  indeed  the  ^' 
phrase  is  more  gentle — did  not  ^'  permit"  them  to  make  leases 
JQ  referaioD,  or  to  reserve  less  than  the  old  rent,  or  to  alien  iu 
fee ;  yet,  being  left  as  they  were  before  13  Eliz.,  they  might 
grant  or  lease  in  fee,  in  possession,  or  reversion,  with  or  with- 
out rent,  as  they  pleased  :  and  this  mischief  would  continue  to 
this  day.  If  it  be  objected,  the  statute  J 4  Eliz.  prohibits  such 
leases  (admit,  I  should  grant  it,  though  there  is  no  direct 
word  of  prohibition,  but/^  that  leases  shall  not  be  permitted 
to  be  made  in  reversion,"  &c.)  yet  the  remedy  upon  that  sta- 
.  tute  will  be  at  most  but  an  action  upon  that  statute  against  the 
party  wbo  broke  it.-  But  when  be  is  dead  his  successor  cannot 
atoidy  hy  virtue  of  tbiit  prohibition  only,  a  le^se,  or  alienation, 
made  by  the  predecessor :  that  clause  or  proviso,  nor  any  words 
of  tbe  14  EliSk  do  say,  th^t  such  lease  or  alienation  shall  be 
toidi  fior  then,  indeed,  there  might  be  some  colour  to  avoid  the 
lease  by  the  14  Elie*  but  it  only  provides  ^nd  enacts,  ^^  that  no 
such  lease  shall  be  made  by  force  of  that  act,"  viz.  14  Eliz., 
^'io  reversion,  or  without  reserving  the  old  rent,  or  above 
fertyi".^€.:  which  is  of  do  effect,  if  the  proviso  have  not  re- 
fereoee  to  keep  such  cases  within  IS  Eliz.  For  though  they 
ha.ve  BD  power  by  iprce  of  14  Eliz.  to  make  such  estates-^and 
fbrtliQr  than  that  the  wprd^  of  the  proviso  in  14  Eliz^  do  not 
extend — ^yet  they  will  have  it  by  common  law,  if  they  be  wholly 

. left  free  jfiP9il3,£lie. 

Bat  that  lepsies,  not  being  warranted  by  14  Eliz.,  (all  within 
the  reatrictions  of  13  Eliz.,  is  farther  affirmed  by  the  authority 
of  my  LfOrd  Coke  in  Lincoln  College  case,  where,  citing  Hunt  sRcp.  co.  a. 
and  Singleton's  case  of  a  lease  of  a  bouse  in  Foster-lane,  being 
the  inheritance  of  the  Dean  and  Chapter  of  Paul's  (and  so  ex- 
preaaly  within  14 Eliz.)  be  saith,  ^'  that  if  a  Dean  ^nd  Chapter 
make  a  lease  not  warranted  by  13  or  14  Eliz.  it  is  provided  by 
the  aaid  acts  that  such  lease  shall  be  utterly  void."    That  he 
admits  for  granted,  that  such  leai^e  is  void,  and  then  makes  the 
question,  and  resolves  it  there,  that  nevertheless  ^^  it  is  not  void  VThicb  rcso- 
lill  after  the  d^th  of  the  dean  who  made  it."     Now  there  are  l"^>»P  he  also 
DO  words  in  14  Eliz.  to  make  the  lease  void,  but  only  the  con-  scienA  driers 
struction  and  inference  upon  the.  statutes,  that,  not  being  war-  of  hisrepi 
ranted  by  14  Eliz.,.  it  remains  restrained  by  13  Eliz.,  which 
makes  leases  against  .that  act  void. 

So  that  ground  being  laid,  that  if  this  lease  be  not  warranted 
by  14£liz.,  that  then  it  is  still  restcaiued  by  13  Eliz.,  and  con- 
sequently also  by  .ISEliz.^  it  will  follow  that  this  lease  is  void- 
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1562.      '^ble  by  13  Eliz.,  because  made  for  a  longer  time  thao  twenty- 
""^^^^^^^  -^bne  years  r  and  also  by  18  Eliz.,  because  the  lease  in  being 
^^^       '  doth  not  end,  nor  is  surrendered,  within  three  years  after  the 
WirVi.        making  of  this  to  Sir  'Richard  Wyn. 

So  that  the  next  thing  to  be  considered  is,— the  nature  ofthia 
lease  made  to  Sir  Richard  Wyn  :  whether,  and  how  it  works 
by  estoto^,  a^d  how  by  interest : — and  that  being  cleared,  we 
may  thenc^'iilke  our  measures  whether  this  be  a  lease  in  re- 
version prohibited,  or  a  lease  in  possession  warranted  by  the 
iMter  and  intent  of  the  )Btat.  14  Eliz. 

When  Sir  Richard  Wyn  had  seventeen  years  or  tbereiabonta 
in  being  at  twenty  shillings'  rent,  the  reversion  being  for  ten  days 
in  Nightingale,  his  acceptance  of  a  new  lease  for  forty  years  by 
indenture  from  the  making  of  the  indenture  coald  not  work  as  a 
surrender,  though  it  be  so  recited,  because  there  was  a  reversion 
in  Nightingale  which  did  interpose.  So  that  in  truth  and  in  &tt 
the  seventeen  years  remained  in  him  stilly  and  he  was  a  tenant 
to  Nightingale,  and  to  pay  his  rent  to'  him ;  and  when  the  seven- 
teen years  were  expired,  Nightingale  had  the  interest  for  ten 
days,  and  by  virtue  thereof  might  enter.  So  that  in  truth  Sir 
Richard  Wyn  after  the  lease  for  forty  years  made,  had  seventeen 
years  remaining  of  his  oldlease :  then  Nightingale,  who  was  still 
tenant  to  the  church,  had  ten  days  as  a  reversion  in  respect  df 
Sir  Richard  Wyn,  who  was  a  tenant  to  hrm,  and  Nightingale 
was  tenant  to  the  dean  and  chapter:  and  Sir  Richard  Wyn 
had  the  twenty-three  years  distinct  as  an  interest  future  to 
begin  after  the  seventeen  years  and  ten  days. 

Thus  it  was  to  all  persons  in  truth  and  in  fact ;  and,  there- 
fore, if  Sir  Richard  Wyn  had  granted  his  seventeen  years,  or 
his  twenty-three  years  to  begin  after  Nightingale's  term  end- 
ed, as  he  might,  the  seventeen  years  would  have  well  passed  to 
a  stranger  as  the  residue  of  the  old  term,  or  the  twenty-three 
years  as  a  future  interest. 

But  as  between  Sir  Richard  Wyn,  or  his  assigns  and  the 

dean  and  chapter,  in  respect  the  indenture  of  lease,  to  which 

both  the  dean  and  chapter  and  Sir  Richard  Wyn  are  parties, 

is  expre6s  that  it  is  demised  to  Sir  Richard  Wyn  for  forty  years 

i  .  /  ^^''^om  the  making,  both  parties  by  the  common  law  are  estopped 

.  to  say  otherwise — both  the  lessors  and  lessees.    But  yet  in 

/  \-         truth  tlie  lease  for  forty  years  is  but  a  lease  for  twenty-three 

years,  to  begin  after  the  term  of  Nightingale  ended. 

Estoppel  '^  ^^  ^^  called  an  estoppel,"  saith  my  Lord  Coke,  ^  because  a 

Co.  LitL  35ff.  man's  own  act  or  acceptance  estoppeth  or  closeth  up  hismoulh 

to  allege  or  plead  the  truth."  So  that  the  truth  is,  this  lease  is 
but  for  twenty-three  years,  to  begin  after  the  former  lease  ex- 
pired :  though  Sir  Richard  Wyn  or  the  dean  and  chapter  at 
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the  common  law,  could  not  say  so.  The  reason  is  given  in  1662. 
Smilh  and  Stapleton^s  case,  Com.  432.  where  this  learning  is 
at  largo  set  down.  When  the  lessor  hath,  made  a  lease,  he  hath 
nothing  but  in  reversion  during  that  time,  and  hath  not  author 
rjty  to  contract  for  the  possession  ;  and,  therefore,  during  the 
continuanceof  the  grand  lease  here,  for  ninety-nine  years,  his 
contract  for  any  part  of  the  ninety-nine  ylsars  wsis  a  void  con- 
tract in  lawy  and  in  fact  but  only  good  by  estoppel  between  Jhe 
parties,  and  those  thai  come  under  the  e^oppel.  So  that^  to 
say  this  second  lease  for  forty  years  is  a  lease  for  forty  years 
by  estoppel,  is  to  say  it  is  not  a  lease  for  forty  years  in  truth* 
It  is  but  a  fiction,  as  was  well  said,  to  hinder  him  from  giving 
himaelf  theJie. 

Andy  therefore,  in  Noke*s  case  (to  another  purpose  reported  ^^^'  ^'^''  P« 
by  my  Lord  Coke,)  it  was  resolved  that  an  assignee  of  a  lease  sign'ee  of  a 
by  estoppel  shall  not  take  advantage  of  ^ny  covenant  (for  in  1^^  ^y 
troth  there  was  no  lease,  and  so/in  truth,  he  no  assignee  of  th«t  ^^uki  ^d-'^ 
which  was  not,)  nor  can  lessee  by  estoppel  assign  anything  over,  vantage  of 

Then  looking  at  our  case  without  the  estoppel,  it  is  bo  more  JJJg^e^br"** 
but  this  : — A  lease  is  made  by  a  Dean  and  Chapter  of  a  bouse  estoppel  can- 
in  Westminster  for  twentyrthree  years,  to  begin  seventeen  "^.*M«ij:n»"y 
yeara  hence;  whether  such  lease  be  not  a  lease  in  reversipa 
not  permitted  by  the  proviso  in  the  act  of  14  flliz.  ? 

And  I  think,  with  some  clearness,  it  is  a  lease  in  reversion, 
and  not  permitted  by  the  proviso  in  the  act  of.  14  Eliz. 

First,  I  hold,  whatever  is  not  a  lease  in  possessipn.within  the 
act  18  a  lease  in  reversion,  whether  it  be  in  remainder  or  in 
fiitnre  interest  The  words  are,  not  that  no  lease  shall  be  per- 
mitted to  be  made  of  a  reversion,  but  ^^  in  reversion/' 

A  reversion  in  a  proper  legal  sense  implies  such  an  estate  ReTenlon, 
to  which  there  is  an  attendancy  of  a  particular  estate,  upon  ^^^^ 
which  it  depends,  and  is  expectant,  as  the  pleading  is ;  and  yet 
even  the  word  reversion,  as  hath  been  cited,  sefundum  sub* 
jeciam  maieriam  is  often  taken  for 7erra  revertens.  (b)    But  an  Throckmor- 
estate  ^^  in  reversion''  hath  been  in  all  constructions  of  deeds  i?°  *"^ 

xracvc  •  case 

taken  for  an  ptate  infiituro,  and  not  in  possession  :  afortiotiy  foi.  J4s.  b. 
in  an  act  of  parliament.  ^"  ***^  " "" 

■^  revenion 

hath  been  in  all  conBlrdctions  of  deeds  taken  for  aa  estate  iufiUuro^  and  not  in 
posBeasion  i  a  fortiori  in  an  act  of  parliament. 

My  brother  Browne,  as  I  apprehend  his  argument,  would  Ber^y  v. 
have  neither  a  concurrent  lease,  nor  a  future  lease  or  interest,  ^"*^^  i^)« 
to  be  within  the  words  of  14  Eliz.  a  lease  in  reversion  x  but 


(*)  Stamford's  Jud^ent,  p.  160.  Berry  t>.  White,  published   in    the 

Plowden  and  Dyer's  argument  15S.  present  volume,   p.  8«.   is  in   the 

and  Co.  Litt   148.  b.  hand-writing  of  the  original  manu 

(r)  This  reference  to  the  case  of  script, 

K  2 


)SS  Judgments  and  judicial  arguments 

1662.  that  the  statute  means  only  snch  a  reversion  where  the  grantee 
^'■^^^'^^^  or  lessee  receives  the  rent;  and  so  confounds  a  lease  of  a  rever- 
^^^  sion  and  a  lease  in  reversion,  which  is  not  only  contrary  to 
Wyn.  eommon  parlance,  but  to  the  legal  acceptation  of  the  words  ^^  in 
reversion/'  cited  plentifully  by  my  brothers  out  of  Tfarock^ 
morton  and  Tracye's  clise,  Com.  151. 153.  10  Co.  4.  (d)  8  Co. 
55.  67.  F.  N.  B.  201  E.  144  E.  211  D.  n.  1  Cro.  198.  Reg. 
164.  2S8^.,  by  all  which,  and  infinite  other  cases,  it  appears  that 
not  only  in  vulgar  discourse,  but  even  in  a  legal  sense,  the 
word  reoersian  is  taken,  not  alon^  fbr  a  rereraon  where  there 
is  a  rent  or  services,  expectant  or  attendant^  but  also  (as  Sir 
Anthony  Browne  deines  it,  Com.  157..)  for  a  remnant  of  an 
estate  where  part  is  out  already.  A  reversion  of  lands,  saith 
he,  is  that  part  of  the  lands  which  is  left  after  a  particular 
M^te,  and  may  be  called  the  residue  or  remnant  of  the  land* 
But  the  words  here  being  a  prohibition  to  mtdce  a  lease  in  re- 
i^sion,  in  my  opinion  there  is  nothing  more  dear^  than  that 
it  prohibits,  not  only  leases  of  reversions,  but  all  leases  what- 
soever  where  there  is  a  particular  estate  out. 

8  Co.  70.  In  "Whitlock's  case  there  is  a  power  to  make  leases  ^tam 

,  tn  possesnone  qnam  in  revenkme:^  by  virtue  thereof  a  lease 
made  for  years,  to  begin  after  the  death  of  Joan  Bulhead, 
who  was  tenant  for  life,  was  clearly  good  as  a  Itaae  in  re- 
version. 

4  Co.  53.  a.         }^  RaWlyns'  case  the  words  are,  «  Cartwright  demiseth  a 

stable 'to  Warlow  for  six  years,  and  after  demiseth  t6  Raw- 
lyiis  for  twenty  years,  issuit  que  ^eo  est  bon  leas  in  retersion 
pourlA  nns>j  so  that  this  is  a  good  lease  in  reversion  for  four- 
teen years,  it  makes  no  suspension  of  a  rdfit  or  condition  ;  for 
it  is  not  any  Arrant  of  a  reversion,  but  a  future  interest  in  re- 
tersion :  no  term,  but  an  interest  of  a  term,  as  the  pleading  is. 
And  the  lessor  shall  have  the  rent  reserved  upon  the  first  lease: 
but  if  there  were  attornment,  then  the  reversion  passed.^^ 

And  so  in  the  case  19  Eliz.  357,  (f)  cited  by  my  brothers  to 
another  purpose,  a  lease  was  made  for  twenty-one  years  by 
baron  and  feme.  The  baron,  after  twenty-one  years  expired, 
according  to  a  power  by  a  special  act  of  parliament,  S5  H.  8. 
leaseth  for  twenty-orie  years  after  the  end  of  the  first  term  for 
twenty-one  years.  It  is  expressly  said  that  this  is  a  lease  in 
reversion ;  and  the  question  is  there  put  ^^  whether  be  could 
make  it,  there  being  no  restraint  of  a  lease  in  reversion  in  the 
act :"  the  words  being  general,  ^^  that  all  leases  by  him  by  in- 
denture for  tweoty-one  years,  reserving  the  accustomed  rent. 


(rf)  124.  pendixF. 

{€)  D>er  357,  pi.  (43).     See  Ap- 
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slioiild  be  good."    And  Co.  Com.  54.  /lUera^'m,— <<  If  a  man       .1^2. 
make  a  lease  for  life  or  years,  and  after  grants  the  reversion  for     ^•^^^''^^^ 
years,  no  waste  lies :-— otherwise,  if  be  had  made  a  lease  in  re-         ^^^ 
version,  which  had  been  but  a  future  interest,  there  an  action        Wtv. 
of  waste  lieth  during  the  term.''    So  that  a  lease  by  way  of 
fulare  interest  in  all  these  cases  is  called  expressly  a  lease  in 
reversion — a  fortiori  in  an  act  of  parliament,  which  is  to  be  con-  An  act  of  par- 
straed  according  to  the  common  parlance  and  general  intend-  j|a">cnt  is  to, 
nent  of  words.  And  so  a  lease  for  twenty-three  years,  to  begin  according  to 
seventeen  years  hence,  is  a  lease  in  reversion,  and  contrary  to  the  general 
the  words  ofthe  proviso  in  14  Eliz.  iS."'^'''''^ 

My  brother  Archer  bath  made  a  very  ingenious  distinction 
betweed  a  future  interest  and  a  lease  in  reversion.     That  a' 
lease  in  reversion  is  where  there  is  a  particular  estate  out,  pre- 
cedent; as  a  lease  made  to  A.  for  twenty  years,  and  after  the 
same  is  granted,  either  by  the  same,  or  another  deed  to  B.  for 
thirty  years:  this  is  a  lease  in  reversion  to  B.     But  if  a  man, 
being  seised  in  fee,  grants  for  thirty  years,  to  commence  at  a 
day  to  come,  in  the  mean  time  he  is  seised ;  this  he  calls  a 
future  interest.  But  he  truly  saith,  and  so  appears  by  the  cases 
cited,  they  are  often  taken  for  the  same  thing.    And  the  truth 
is,  thej  are  but  the  same  thing  in  law,  for  the  pleading  is  the 
same.    Where  a  lease  is  in  being,  and  a  second  lease  is  made 
to  begin  after  it,  the  pleading  is  viriute  cujus  he  was  de  iaU  x.  £.  4g^  137 
intercsse  inde  possessionatusj  or  de  interesse  prasdicti  termini  SO  ^^^i  ^92. 
armorum  possessionaius.    The  truth  is,  there  is  no  distinction 
at  all  in  law,  (though  if  there  were  it  is  all  one  to  our  case,) 
between  a  lease  in  reversion  and  a  future  interest.    Both  sig* 
niiy  the  same  thing,  unless  there  were  an  attornment :  and  the 
vrords/iiture  interest  is  not  in  pleading,  nor  the  words  concurr 
rent  kase,  which  (setting  aside  the  estoppel)  is  a  plain  lease  in 
reversion  or  future  interest,  but  are  words  lately  devised  since 
the  statute  concerning  leases  by  ecclesiastical  persons  for  ex- 
planation's sake  and  to  avoid  circumlocutions. 

But,  in  the  next  place,  it  must  be  agreed  that  at  the  common 
law,  as  between  Sir  Richard  Wyn  and  the  Dean  and  Chapter, 
this  is  to  be  taken  as  a  present  lease  in  possession  for  forty 
years  from  the  making  of  the  indenture  t  and  the  Dean  and 
Chapter  and  the  successor  dean  were  bonnd  by  the  estoppel  to 
say  otherwise.  And  it  is  urged  they  are  still  bound  by  the 
estoppel  notwithstanding  the  stat.  14  Eliz.;  and  arguments  have 
been  drawn  to  enforce  it  by  the  benefit  which  redounds  to  the 
Dean  and  Chapter  by  it.  They  shall  have  two  rents :  one  by 
the  old,  the  other  from  the  new  lease  ;  and  from  other  parallel 
ca«^s  of  concurrent  leases  by  bishops,  and  leases  by  tenant  in 
tail,  &c.  a|id  the  scope  and  intent  of  this  act  of  14  Eliz. 
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1602.  But  I  conceive  tbat  this  lease  (as  being  in  truth  a  lease  in 

^^^^"^^^^^      reversion  for  twenty- three  years,  to  commence  after  Nightin- 

Ltn        gale's  term  ended,)  not  being  warranted  by  the  proviso  of 

•ty^*  14  Eliz.,  shall  not  be  good  by  estoppel  against  a  successor:  for 

.         .  *       »8  to  the  present  Dean  who  made  no/  (/)  the  lease  with  the 

chapter—- whether  the  lease  shall  be  good  against  the  same  Dean 
who  made  the  lease  with  the  Chapter,  is  not  now  the  question. 
There  is  do  Ist,  Because  there  is  no  ef^toppel  against  an  act  of  parlia- 

estoppel  roent ;  and  the  lease  itself  being  prohibited  by  the  statute,  a 

of ^parlia" *^    fiction  of  law  shall  not  make  it  good.    And,  therefore,  if  a 
meat.  lease  by  indenture  hy  a  Dean  and  Chapter,  be  made  of  lands 

for  more  than  twenty-one  years,  this  is  void  by  13  EHz. ;  or 
whilst  another  lease  is  in  being  above  three  years  to  come, 
-this  is  void  by  18  Eliz. ;  for  the  lease  being  made  void  by  the 
statute,  fi?  consequenli  there  is  no  estoppel. 

!^dly.  The  estoppel  would  conclude  only  privies,  not  Strang- 
.ers.  But  the  makers  of  the  act  of  parliament,  and  the  former 
lessee,  for  wboae  benefit  (g)  it  is  that  no  concurrent  lease 
should  be  made  over  his  head  (which,  as  I  shall  shew  by  and 
bye,  was  the  principal  intent  of  making  this  provision  against 
Jeases  in  reversion)  are  strangers  to  the  estoppel;  and  therefore 
•shall  not  be  prejudiced  by  it,  or  hindered  to  say  the  truth. 

Sdly,  The  lease  not  being  made  according  to  14  Eliz.,  it  re- 
mains within  IS  Eliz.  restrained  by  it,  as  I  said  before ;  being 
not  exempt  by  14  Eliz.,  unless  it  were  warranted  by  the  pro- 
viso in  14  Eliz. :  but,  not  being  so  warranted,  it  is  made  void 
-by  IS  and  18  Eliz.  which  make  void  all  such  leases  as  to  the 
successor,  and  consequently  the  estoppel  also. 

1st.  For  the  intent  of  the  act  of  14  Eliz.— I  conceive  it  is  ap- 
parent  it  intended  to  prohibit  such  leases  as  these.  Neitlier  the 
statute  of  1  Eliz.  nor  IS  Eliz.  had  any  express  words  to  re- 
strain leases  in  reversion ;  nor  were  the  words  ^^  in  reversion" 
mentioned  in  them.  And,  therefore,  as  appears  by  the  pre- 
amble of  18  Eliz.,  the  Dean  and  Chapter  made  concurrent  and 
reversionary  leases,  contrary  to  the  intent  of  IS  Eliz.  which 
was  after  by  that  act  of  18 Eliz.  expressly  prohibited.  And  that 
mischief  was  the  cause  of  this  express  clam>e  in  14  Eliz.  ^^  That 
leases  should  not  be  permitted  to  be  made  in  reversion." 
What  other  end  can  be  imagined  of  this  varying  of  the  phrase 
and  restraining  leases  in  reversion  by  the  14  Eliz.,  but  this, 
that  leases  should  not  be  made  over  the  old  tenants'  heads. 

(/)  The  word  "  not*'  seeins  to  andSWoodeson,  288.     But  query, 

have  been  omitted  here.  if  Lord  Coke  does  not  mean  that  1 3 

(g)  Lord  Coke  says  that  it  was  Eliz.  and  not  14  Eliz.  was  passed 

held,  that  these  statutes  were  made  for  the  benefit  of  successors?  and 

for  the  benefit  of  the  successors,  thus   Sir  Orlando    Bridgman    and 

:S  Hep.  60.    Sec  3  Bos.  and  P.  398.  Lord  Coke  will  agree ;  see  p.  137. 
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Sdlj,  This  act  of  14  Eliz.  was  concerning  houses,  which  are        166^ 
safaject  to  dilapidations ;  and  the  clause  immediately  precedent      ^*^V*^^ 
provides  against  dilapidations :  if  leases  in  reversion  over  the        ^^^ 
dd  tenants  had  not  been  provided  against,  it  is  apparent  the        Wyx« 
old  tenant  would  be  discouraged  from  repairing  for  -Miolher  ; 
whereas  the  hopes  of  renewing  would  tacourage  hifai  t^  keep  # 

in  repair*  '     *^' 

Sdly,  I  do  believe,  as  hath  been  said,  that  thej  looked'  upon 
the  hooses  as  candle  rents,  and  subject  to  casualties  bjfire; 
and  they  provided  by  another  clause,  that  whatsoever  should 
be  recovered  for  dilapidations  past  should  be  eroplojed  upon  the 
boQdings;  and  care  was  taken  for  covenants  to  repair.  Bat  yet 
i  think  the  intent  of  this  act  of  14  Elis.  was  not  principally  for 
the  benefit  of  the  church,  but  for  the  benefit  of  the  tenant.  And, 
therefore,  whereas  the  Dean  and  Chapter  were  bj  13  Eliz.  re- 
strained to  leases  not  exceeding  twenty*one  years,  now  they 
are  enlarged  to  forty  years :  and  the  prohibiting  to  make  leases 
in  reversion,  and  under  the  old  rent,  was  for  the  benefit  of  the 
lessee ;  that  the  Dean  and  Chapter  might  not  every  year  bring 
a  new  tenant  over  his  head.  And  there  is  no  part  of  that  clause 
in  that  act  of  14  Eliz.  concerning  leases  for  the  benefit  of  the 
church.  The  clause  for  alienation  provides  for  an  equal  re« 
eoDipence  presently  after,  not  for  a  greater  recompence ;  and 
if  it  were  a  greater  recompence,  being  a  mortmain,  I  think  it 
void* 

And,  for  my  part,  I  think  the  restraint  of  the  power  to  make  Concurreat 
feversioaary  leases,  which  was  permitted  by  IS  Eliz.  was  more  leases. 
Id  the  prejudice  than  advantage  of  the  successor,  as  it  would 
be  at  this  day  to  take  it  from  Bishops  enabled  to  make  such 
leases  by  1  Eliz. ;  for  when  there  is  power  to  renew  every  year, 
the  successor  bishop  by  this  manner  may  enforce  the  tenant  to 
renew  and  pay  a  fine,  or  make  a  concurrent  lease  to  his  own 
use ;  whereas  if  he  could  not  make  such  a  concurrent  lease,  the 
tenant  would  have  his  own  terms,  or  not  renew  during  the  life 
of  the  bishop,  whoxommonly  is  old  when  he  comes  to  be  bishop, 
and  will  not  probably  outlive  a  lease  of  twenty  •one  years  lately 
renewed.  And  the  same  reason  holds  in  case  of  a  Dean ;  though 
the  corporation  be  aggregate,  the  head  of  it,  the  pean  is  com- 
monly old  before  tie  come  to  be  Dean  ;  and,  therefore,  his  being 
restrained  not  to  make  leases  till  within  three  years  of  ex- 
piration of  the  former  lease  is  more  for  the  benefit  of  the  tenant 
than  of  the  church. 

Besides  these  concurrent  leases  being  made,  reserving  the 
<4d  rent,  (as  they  must)  they  have  one  rent  from  the  tenant  in 
ilemfisne,  and  anotl^er  from  him  to  whom  the  concurrent  lease 
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166%        is  made,  for  which  they  may  either  brih^f  dn  aotioo  of  d^btj  or, 

^'^^^^^^     after  it  comes  to  be  a  lease  in  interes^t,  distrain  for  all  the 

Lyn         arrears,  as  it  is  agreed  in  CoUyer  and  Fox^s  case. 

Wyn.  '^"^  '  ^^^  "^^         ^^^  second  lessee  can  avoid  payment  of  • 

Moore  107       ^^^  arrears  of  rent,  thoug;h  he  have  not  the  possession.     It  is 

Tr.  21  Eliz.      true,  expulsion  and  eviction  by  the  first  lessee,  by  virtue  of  hiM 

former  lease,  being  a  paramount  title,  is  good  to  avoid  theti 

payment  of  his  rent.     But  then  consider  whether,  after  his 

entry  by  virtue  of  his  concurrent  lease,  the  re-entry  of  the  first 

lessee  do  not  leave  a  reversion  in  him  ;  for  if  it  do  amount  to 

an  attornment  at  law,  then  he  hath  the  rent  and  reversion  in* 

4  Rep.  ^^^  inprcBsenti,  and  so  is  void  by  1  and  IS  Elis.  against  a  suc- 

Rawnus'ca.sc.  cessor  (A).    As  if  a  lease  be  made  for  twenty-one  years,  ren- 

Siii^ih  V.  Sta-    dering  rent,  and  a  second  lease  is  made  by  deed-poll,  or  in- 

picton.  denture  for  twenty-one  years,  to  begin  during  the  continuance 

of  the  first  lease;  this  works  as  a  future  interest  for  so  much 
as  remains  after  the  first  lease  ended  :  but  if  there  be  an  at- 
tornment by  the  lessee,  it  is  a  present  reversion,  to  which  the 
rent  of  the  first  lessee  shall  belong. 
Litt.  Sect  If  the  feoffor  enter  upon  lessee  for  years,  and  give  livery  of 

Co^Cum  319    ^'^'°  *^  *^®  feoffee,  tliough  they  are  both  trespassers,  the  re* 

entry  of  the  lessee  makes  an  attornment.  Nay,  if  there  be 
tenant  for  life,  reversion  for  life,  and  the  reversioner  in  fee 
make  a  feoffment,  the  re-entry  of  the  tenant  for  life,  who  could 
not  attorn  in  fact,  revests  a  reversion  in  the  feoffee,  because  he 
had  a  possession  before.  The  same  reason  holds,  where  the 
first  lessee  re-enters  upon  the  second  lessee  for  years,  who  was 
in  possession  ;  he  leaves  a  residue  of  the  term  in  the  second 
lessee.    But  of  this  I  know  no  authority  pro  or  con* 

(t)  [There  may  be  some  difference  between  an  entry  of 
lessee  for  years  upon  tiie  feoffee,  wherie  of  necessity  he  leaves  a 
reversion ;  and  re-entry  of  lessee  for  years  upon  a  second* 
lessee  for  years,  who  had  indeed  nothing  de  prmsenti  in  right 
without  attornment,  but  by  estoppel :  ideo  qucBte.  But,  how- 
ever, if  the  first  lessee  and  second  lessee  of  a  bishop  shall 
agree  together,  that,  to  avoid  payment  of  a  double  rent,  the 
second  lessee  shall  enter,  and  then  the  first  lessee  shall  re-enter 
and  so  there ^is  an  eviction  that  this  entry  and  re-entry,  being* 
by  consent,  may  amount  to  an  attornment,  biecause  the  entry 
was  by  his  consent.]  But  still,  I  observe,  the  making  of  con- 
cur ring  leases  is  for  the  lessor's  benefit,  and  the  restraint  of 
them  is  for  his  prejudice.    And  I  observe  that  neither  18  Eliz^ 


(/t)  Bein^  in  effect   without  im-         (i)  The  posstige  between  brackets 
peacbment  of  waste.  b  in  one  copy  ooly  of  the  MS. 
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c.  11.  nor  14  Eliz.c.  11.^  which  restrain  concurrent  or  rever-        1663. 
sionarj  leases,  have  any  preamble  Mrbicb  might  shew  that  they      ^"^^^^^^^ 
intended  thereby  the  benefit  of  the  churchy  as  the  act  of  13  ^^ 

Eliz.  hath,  which  makes  me  to  think  a  principal,  if  not  the  only       Wyw* 
aim  of  those  two  statutes  was,  that  there  should  be  no  new  leases 
made  over  the  old  tenants*  heads,  till  the  old  lease  was  near  ex«  i 

piriDg.  Bot  be,  being  tenant  in  possession,  might,  by  surrender^ 
determine  his  old  lease,  and  take  a  new  one  when  he  pleased. 

It  is  objected  that  in  case  of  a  Bishop,  as  it  was  adjudged 
by  all  the  Justices  of  England,  a  concurrent  lease  is  good,  (ky  Moore  107. 
vis.  if  a  Bishop  make  a  lease  for  twenty-one  years,  and  eight  ^^'  ^°™"  *^ 
or  fewer  of  these  years  being  spent,  he  makes  a  second  lease 
to  another  for  twenty-one  years,  to  begin  from  the  making,  this 
is  a  good  lease,  if  it  be  confirmed  by  the  Dean  and  Chapter; 
and  he  and  his  successor  shall  have  the  rent  accrued  during 
the  remainder  of  the  other  lease :  and  all  this  is  to  be  agreed. 
But  if  there  were  an  attornment,  whereby  the  present  rent  and  4Co.  Rawlins. 
reversion,  as  a  reversion,  would  pass,  then  that  lease  would  be. 
void  as  is  agreed  in  Elmer's  case :  for  then  the  lessor,  and  his  5  Co.  2. 
successors,  could  not  distrain  the  present  tenant ;  and  although^  £lmer*s  case. 
ex  TS  iermini,  it  is  payable  yearly^  .because  he  may  distrain 
when  the  second  lease  comes  in  possession ;  yet  it  is  not  pay- 
able within  the  meaning  of  the  act,  unless  there  were  a  con- 
tinual revenue,  yearly  payable  by  coercion  of  law,  and  not  la 
expectancy,  or  infniuro. 

But  to  this  objection,  that  a  concurrent  lease  by  a  Bishop^ 
confinoed  by  a  Deaa  and  Chapter,  is  good  (which  I  grant),  I 
give  these  answers  :-— 

First,  That  which  I  mentioned  before,  that  instances  upoq 
1  Eliz.  or  38  H,  8^  concerning  sole  corporations,  are  not  tot 
be  matched  with  cases  of  corporations  aggregate,  grounded,  not 
apon  those,  but  upon  other  statutes. 

But,  secondly.  That  the  words  of  1  Elis.,  which  restrains 
and  disables  Bishops  to  make  leases  other  than  for  the  term 
of  twenty-one  years,  or  three  lives  from  such  time  as  any  such 
grant  or  assurance  shall  begin(l)  (as  it  is  inBastall  and  Moore),  Moore  I07. 
or  Ac  givetij  viz.  datum  (as  it  is  in  Co.  Com.)  whereupon  the  Co.Coni.44b. 
old  and  accustomed  yearly  Tent,  or  more,  shall  be  reserved, 
and  payable  yearly  during  the  said  term,  doth  not  at  all  re- 
strain leases  in  reversion. 

(k)  Fox  and  Collier^s  case ;  accu-  this  case  haviDg  been  carried  by  one 

rate  reports  of  which  are  printed  in  or  two  voices  only  of  the  Judges, 

the  Appendix  F.  from  Manuscripts  (0  In  the    recent  parliamentary 

in  the  British  Museum.  Sir  Orlando  edition  of  the  Statutes,  it  is  printed 

Bridgman,  and  Ihe  report  in  1  An-  "  begin.*' 

dersoD  66.,  appear   to  differ  as  to  . 
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1062.  Thirdly,  I  Eliz.  or  Bishop's  leases  was  a  restraioing  and  dis^ 

^^^^^^^^     ablin^  law,  and  restrained  them  of  that  power  whieh  they  had 

(together  with  the  Chapter)  at  the  common  law ;  and  shall  be 

Yf*^^^       taken  strictly  and  according  to  the  letter,  to  restrain  them  no 

The  1  Eliz.  is   ^^^^her  as  to  reversionary  leases.  Which  also  was  the  reason 

a  disabling      why  such  leases  were  good  upon  18  Eliz.  contrary  to  the  true 

SlS*bi*^on-  ^owg'*  not  tl»«  l®g»l  '»*«»*  of  it ;  for  the  words  of  it  were 
gtruedstrictly.  ^*  other  than  for  the  term  of  twenty-one  years,  or  three  lives 

from  the  time  as  any  such  lease  or  grant  shall  be  made  or 
grafted,  whereupon  the  accustomed  yearly  rent  or  more  shall 
be  reserved  and  payable  yearly  during  the  said  term :"  and 
such  leases  in  reversion  are  not  restrained  by  these  laws.  But 
in  our  case,  the  intent  of  14  Eliz.  w^s  to  enlarg;e  their  power 
in  some  things  wherein  they  were  restrained  by  13  Eliz.,  but 
ilrith  a  condition  of  restraint  in  some  things  not  provided  for  by 
13  Eliz.,  as  touching  leases  in  reversion  and  covenants  for 
repair;  and  therefore  the  clause  of  restraint  must  have  as  large 
and  benign  interpretation  as  the  enlarging  clause. 

I  have,  for  my  own  satisfaction,  searched  into  and  seen  the 
record  of  that  act  of  parliament  1  Eliz. ;  and  1  find  it  to  be  as 
it  is  in  Rastall  and  printed  in  Moor^s  Reports,  ^^  other  than 
for  the  term  of  twenty-one  years  or  three  lives  from  such  time 
as  any  such  lease,  grant,  or  assurance  shall  begin^  and  where- 
upon the  old  and  accustomed  yearly  rent  or  more  shall  be  re- 
served and  payable  yearly  during  the  said  term  of  twenty-one 
years  or  three  lives.'*  If  that  act  should  be  construed,  as  my 
brother  Browne  would  have  it,  literally  upon  the  force  of  the 
word  ^*  begifiy*  from  which  he  makes  his  objection ;  then,  if  a 
Bishop  make  a  lease  for  twenty-one  years  or  three  lives,  he 
may  make  a  lease  for  twenty-one  years  to  begin  from  the  end 
of  that  former  lease  for  twenty-one  years  or  three  lives,  ren- 
dering the  old  rent,  and  so  another  lease  for  twenty-one  years 
to  begin  from  that  second  lease,  and  so  in  infinitum.  And  these 
shall  be  good,  if  confirmed  by  the  Dean  and  Chapter;  for  such 
leases  are  but  for  twenty-one  years  fVom  such  time  as  such 
leases  shall  begin,  which  is  within  the  express  words  of  the  act 
of  1  EJliz. ;  for  the  time  of  beginning  of  every  such  lease  is 
expressed  to  be  the  end  of  the  former  lease,  and  to  continue 
but  twenty-one  years.  And  such  leases,  by  way  of  future  in- 
terest,  are  more  allowable  within  the  letter  of  1  Eliz.,  than 
concurrent  leases,  which  commence  only  by  estoppel  at  the 
first  making  of  them. 

If  the  law  were  thus,  it  doth  not,  as  I  conceive,  concern  our 
case  upon  14  Eliz.  But  if  it  did,  it  would  follow  that  a  Dean 
and  Chapter  might  make  leases  of  houses  in  cities  and  corpo- 
rations by  14  Eliz.  for  forty  years,  to  commence  after  the  ex« 
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piraliofl  of  a  former  lease ;  wbich  I  sappose  will  not  be  af-        1669. 
firmed ;  for,  ex  comequmti^  they  may  make  such  leases  tit  tit*     ^■^^'^^^ 
finiium  lo  be  in  esse  by  way  of  future  interest  at  one  time,  con«        ^^^ 
trary  to  the  express  words  and  intent  of  the  statute.  Wtn. 

But.  I  hold  it  somewhat  clearly,  that  if  a  Bishop  make  a 
lease'  fof  twenty-one  years,  and  ei^ht  or  fewer  of  those  years 
bein^  expired,  he  makes  a  second  lease  for  twenty-one  years 
to  begin  from  the  end  of  the  former  lease,  rendering  the  old 
jreol,  though  this  be  confirmed,  by  the  Dean  and  Chapter,  and 
he  but  for  twenty-one  years  from  the  time  that  it  shall  begin, 
it  is  void  within  the  meaning  of  1  Eliz. :  and  the  statute  in* 
tends  no  other  lease  than  such  as  shall  begin  from  the  making ; 
ibr  the  st&tute  saith,  ^^  other  than  for  twenty-one  years  or  three  &  Co.  s. 
lives"  in  the  disjunctive,  ergo  it  shall  not  be  both  for  twenty-  coXorm  44h. 
one  years  and  three  lives  in  being ;  that  is  one  reason  given  Cr.  J.  i  is. 
in  Elraer^s  case  both  in  my  Lord  Coke  and  Moor's  Report  of 
H.  The  intent  of  the  statute  was,  not  to  tolerate  two  leases 
in.  esse  atone  time — one  for  years,  another  for  lives — for  being 
in  the  difjunctive,  both  cannot  be  in  esse  by  the  statute  at  one 
time.  And  the  same  reason  holds  also  that  there  cannot  be 
two  leases — ^for  twenty-one  years  and  for  twenty-one  years  to 
begin  after  that  twenty-one  years — both  within  the  statute  of 
1  Eliz.,  at  the  same  time. 

And  therefore  since  the  making  of  1  Eliz.,  which  is  now 
above  one  hundred  years,  it  hath  been  always  taken  and  pnkc- 
tisctd,  that  the  leases  by  virtue  of  that  statute  must  be  made 
to  begin  from  the  making;  and  also,  that  <^  the  statutes  (m)  of 
1  and  13  Eliz.  must  follow  the  pattern  of  32  Hen.  8.  in  the 
eight  properties  or  qualities  of  it  (the  concurrent  lease  only 
excepted) :  and,  therefore,  although  neither  1  nor  13  Eliz.  ap- 
point the  leases  to  be  by  indenture,  or  prohibit  them  to  be 
without  impeachment  of  waste,  yet  SS  Hen.  8.  is  made  a  pat- 
tern for  that  purpose."  And  so  if  it  be  not  a  concurrent  lease  Co.Com.  44  b. 
(which  is  a  lease  to  begin  from  the  making  and  concurrent 
with  the  present  lease  in  point  of  time,)  the  old  lease  must  be 
surrendered  or  expired  within  a  year  (and  by  18  Eliz.  c.  11. 
within  three  years)  of  the  making  of  the  lease.  And  since  the 
statute  of  1  Eliz.  there  never  grew  any  question  whether  any 
lease  by  way  of  future  interest  by  a  Bishop  upon  1  Eliz.  were 
good,  but  only  whether  a  concurrent  lease,  beginning  at  the 
time  of  the  making,  were  good.  But  the  concurrent  lease, 
being  only  for  twenty-one  years  to  begin  presently,  and  so 
several  leases  for  twenty-one  years  and  twenty-one  years  not 
being  out*  at  once,  hath  been  adjudged  good  by  the  common 

{m)  Co.  Lilt  45  s.      • 
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1662.  ^  laur  (as  not  restrained  by  I  Eliz.)  if  it  be  confirmed  by  Dean 
and  Chapter.  But  that  rests  upon  the  particular  reason  of 
the  exposition  of  the  statute  of  1  Eliz. ;  the  words  whereof, 
\>  YK.  as  I  said  before,  wholly  difibr  from  our  case  upon  14  Eliz., 
wherein  aU  leases  in  reversion  are  expressly  prohibited.  And 
such  is  our  lease  to  Sir  Richard  Wyn  in  truth,  though,  if  the 
statute  had  not  been,  it  would  have  been  a  lease  by  estoppel 
at  the  common  law,  during  the  continuance  of  the  first  lease. 
I  have  been  the  longer  in  this,  lest  any  mistakes  or  new  opi- 
nions should  be  raised  upon  the  words  of  1  Eliz.,  the  miscon- 
struction whereof  (as  it  hath  been  urged  and  applied)  would 
in  effect  make  void  the  statute  of  1  Eliz.,  and  give  to  tbem 
that  power,  which  is  not  fit  to  be  given  to  any  ecclesiastical 
persons,  to  make  leases  for  years  upon  leases  for  years  in  tn- 
fimtuniy  to  begin  one  after  the  other ;  which  was  never  prac- 
tised nor  intended.  To  which  also  agrees  the  authority  of 
parliament  of  1  Jac.  c.  9.  which  recites,  that  by  the  laws  and 
statutes  of  this  realm  ^^  no  Bishop  can  make  any  estates  what- 
soever of  any  of  his  possessions  to  any  subject  whatsoever, 
other  than  for  the  term  of  twenty-one  years  or  three  lives,  with 
such  reservations  of  rent,  and  in  such  manner  and  form,  as  by 
the  laws  and  statutes  are  provided."  It  saith  ^^  for  the  term 
of  twenty-one  years," — not  "  for  the  terms— or  two  terms,"  of 
twenty-one  years. 

The  case  8  Eliz.  Dyer  S46.,  (which  is  there  put  as  a  doubt), 
tenant  in  tail  makes  a  lease  for  twenty  years  to  begin  at  Mi« 
chaelmas  next,  rendering  the  old  rent,  was  adjudged  a  good 
lease  in  the  Exchequer,  as  was  reported  by  Coke,  then  Soli- 
citor-General, and  agreed  posiy  84  Eliz.  B.  R.  in  Tomson  (n) 
and  TraSbrd's  case  by  the  Court,  as  I  have  seen  in  a  report 
of  that  case. 

And  I  hold  it  good  in  law  within  the  very  words  of  32 
Hen.  8.  c.  S8.,  which  gives  power  to  tenant  in  tail  to  make 
leases  for  term  of  years  indefinitely,  ^^  as  if  he  were  seised  ia 
fee  simple ;  provided  it  extends  not  to  leases  of  lands  in  the 
hands  of  a  farmer  by  virtue  of  an  old  lease,  unless  the  same 
be  surrendered,  or  expired,  within  a  year  after  making  the 
new  lease ;  nor  to  a  grant  of  any  reversion  of  any  lands,  nor 
to  a  lease  above  twenty-one  years  from  the  day  of  the  making, 
and  that  there  be  reserved  yearly  during  the  same  lease  due  and 
payable  the  accustomed  rent,  &c."    This  lease  is  not  within " 


(n)  la  the  margin  of  the  edition  have  said  on    this  point  that  the 

of  Dyer,  puhlished  since  the  time  of  lease  was  not  good,  and  that  so  it 

Bridgman,  such  lease  is  stated  to  was  resolved  in  the  Exchequer.  The 

have  been  adjudged  good.    Carter,  whole  passage  in  Carter  is  obviously 

p.  15.,  reports  the  Chief  Jubtico  to  erroneous. 
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the  restraint ;  it  exceeds  not  twenty-one  years ;  it  is  not  of  a        16G2. 
rerersion,  but  in  reversion,  or  future  interest ;  and  there  is  no     ^^^"v^^*/ 
lease  then  in  being,  or  (if  there  were)  yet  no  lease  in  being         ^^^ 
whidi  expires  not  within  a  year.    But  it  is  a  clear  case,  if  a        Wym* 
lease  be  made  by  tenant  in  tail  (there  being  a  lease  for  three 
or  more  yetfrs  in  esse)  for  twenty-*oiie  years,  rendering  the  old 
rent,  that  lease  is  not  good  ;  or  by  a  Bishop,  that  lease  is  not 
good  by  9S  Hen*  8.:  and  so  is  resolved  in  Collyer  and  Fox's  Co.Cora.45m. 
case ;  and  therefore  it  must  be  confirmed  by  the  Dean  and 
Clmpter.    And  therefore  the  case  of  tenant  in  tail  no  way  coq« 
oems  our  case,  unless  it  had  been  put  of  a  lease,  not  ^<  at  Mir 
chaelmaa  nexl/'  but  three  or  more  years  after  another  lease 
ia  being;  and  then  it  bad  been  naoght. 

But  if  Uliant  in  tail,  being  actually  seised  of  lands  formerly 
demised,  shall  make  a  lease  for  ten  ye^rs,  to  begin  ten  years 
hence,  reserving  the  old  risnt  (there  being  no  lease  then  in  esse) 
1  know  DO  cause  (o)  why  it^ould  not  be  good,  for  it  is  withim 
the  affirmative  and  enabling  dense,  and  the  disabling  dauses 
reach  not  to  it.  Neither  is  it  inconvenient  to  those  who  have 
the  inberitaaee ;  for,  till  the  lease  begin,  they  have  th^  land ; 
and  when  it  commences  it  is  less  than  twenty-one  years,  and 
they  have  the  origmal  rent^  But  if  a  Bishop  should  make  a 
lease  for  ten  years  of  lands,  then  in  his  hands,  but  formerly  idfer 
nised,  to  begin  ten  years  hence,  rendering  the  old  rent,  (to 
which  1  conceive  he  is  etiaUed,  as  well  as  tenant  in  tail,  by  32 
Hen«  8.)  whether  it  be  not  restrained  by  1  Eliz.  totally  is  not 
now  our  present  queiAion,  nor  can  it  be  in  reason  compared  to 
our  case  of  a 'Dean  and  Chapter,  who  were  not  comprised 
within  32  Hen.  8.  And,  I  take  it,  it  is  expressly  prohibited 
ss  to  a  Dean  and  Chapter,  by  14  and  18  Eliz. ;  and  besidea 
cor  case  is  where  there  is  a  lease  in  esse  at  the  «ame  time,  aitid 
not  where  the  lands  remain  in  the  lessor's. hands. 

And  this  gives  some  answer  to  the  objection  made  from 
Tomson  and  Tra£krd's  case,  Mich.  S3,  34.  Eliz.  B.  R.  which 
is  the  case  relied  on  by  my  brother  Browne ;  to  which  it  is  suf- 
ficient to  answer,  that  it  is  an  imperfect  report ;  and  upon 
view  of  the  record  it  appears  not  to  have  been  ever  adjudged. 
But  to  give  more  particular  answer  ;  the  Reports  which 
I  have  seen  of  it  (one  whereof  was  lent  me  by  my  broiber 

(9)  Some   difference  of   opinion  doctrine  here  stated  by  Sir  Orlando 

hasensted  on  this  point.    See  Co.  Bridgman,' is  conjectured  to  be  law. 

'Litt.44.  a.;  Maehii  v.  Clarke,  Ski-  Both  copies  of  the  manuscript  agree 

keld  6S0«;  Chambers  on  Leases,  SSl.  word  for  word  in  this  part  of  the 

S54.     In  Bacon^s  Abridgment,  tit.  text. 


za«*       ID    oacon»  AunugiiNsui,,   tii,. 

Leases  (O.  2.)   Vol.  IV.  p.  33.  the 
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1662.        Brovrpe)  are  somewhat  imperfect.^  Some  of  them  mention  if 

^*^^^^^^^      to  b^  a  lease  of  landaCfO^  und  not  of  houses :  and  so  it  is  not 

^^^         within  14  Eliz.  yet  they  Inention  it  to  be' for  forty  years,  which 

^Yn.        ™"^^  ^  ^"^y  ^'^l^in  1^  Eliz.  Again,  in  the  opinion  of  Popham, 

Popham's        there  delivered,  the  lease  isreciied  tobeforyears^^acofv/^dtoif^,*' 

Rep.  9.  whereas  no  such  words  are  in  the  statute  of  14- Eliz.,  and 

therefore  the  distinction  put  in  ttet  case  between  a  lease  in 
reversion  and  an  interest  in  reversion  is  but-  interlocutory, 
obiter,  and  upon  a  sudden ;  artd-  upon  a  mistake  in -patting  the 
case ;  (q)  and  is  denied  by  Fenner,  atid  before  faiin  by  Wray, 
whilst  he  lived,  as  appears  by  those*  very  Reports.  Bat  the 
principal  case,  and  whereupon  it  was  resolved^  is  clearly  good 
law.  The  Master  and  Scholars  of  Magdalen  C6lle|^,  8  Eliz; 
make  a  lease  for  twenty-one  years  to  J.  S.,  and  after  19  Eliz. 
they  make  a  new  lease  to  him  of  the  same  lands  for  twenty 
years,  to  begin  at  Michaelmas  next.  The  great  question  was,-— 
whether  this  was  a  surrender  of  the  first  Icbse  before  Michael* 
mas,  immediately  by  the  making:  of  the  new  lease.  It  waa  ad- 
judged to  be  a  present  surrender,'  though  the  second  lease  waa 
not  to  begin  till  Michaelmas  after*;  for  that  the  lessee  did  ad* 
mit  the  lessor  to  have  power  to  contract  for  the  twenty  years^ 
which  he  could  not)  unlesa  it  did  aniount  to  a  surrender  of  the 
t>]d  lease.  So  that  then  the  case  Ivas  no  more  b|it  the  Master 
und  College  being  in  possession,  make  a;  lease  for  tiventy  years 
to  begin  at  Michaelmas  next  rendering  the  old  rent.  T>bie 
lease  is  clearly  goojl  (I  do  not  say  withiii  the  14  Eliz.);  bik 
within  the  18  EliZi,  which  is  suflkient ;  for  if  it  fall  not  within 
14  Eliz.,  it  falls  within  18  Eliz.,  as  I  have  argued  before;  for 
it  is  less  than  is  allowed  by  18  Eliz.  And  I  hold  it  good  if 
there  had  been  a  lease  in  esse  till  Michaelmas,  for  the  statute 
18  Eliz.  makes  good  leases  where  the  old  lease  expires  withiii 
three  years.  But  it  is  stronger  in  Tomson  and  TraSbrd'a 
case  ;  for  there  the  Master  and  College  themselves,  by  the  sur- 
render, had  the  possession  till  the  lease  took  efiect:  but  ft 
differs  from  our  case  in  these  two  respects.  First,  that  was  a 
'lease  but  for  twenty  years,  and  so  enabled  by  IS  and  18  Eliz., 
if  not  good  by  14  Eliz.,  which  ours  is  not,  being  for  forty 
years.  Secondly,  there  was  no  lease  to  any  other  in  possession 
at  that  time :  it  was  no  lease  by  estoppel,  but  interest :  in  our 


(p)  In  £  Leon.   188.  the  lease  is  (q)  '<  In  this  case  of  Wy  or.  Wild, 

stated  to  have  been  of  a  mansion-  the  Court   denied    the   opimon  in 

house,  and  at  the  first  granting  for  Tomson  and  Trafford,  Popb.  9/*-r- 

twcnty-onc  years,  and  afterwards  to  Ventris  846. 
the  same  lessee  for  twenty-one  years. 
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case  It  is  good  only  by  estoppel.    And,  thirdly,  the  ergtmient      ^  |^^ 

which  is  drawn  from  Tomson  and  Trafford's  case  gonfto  prove 

that  the' Dean  and  Chapter  might  make  a  lease  goddSfynkkyot 

fiitore  interest ;  and  there  my  brother  Browne^s  o^iwk  imost 

be,  that  a  lease  may  be  made  by  way  of  fatunnJiilMest  for 

ferty  yeiars,  which  is  mnch  worse  for  the  chai<eh  than  a  con- 

carreat  lease ;  and  as  I  have  proved  before  was  tot  allowed 

even  in  the  case  of  Bishops,  upon  1  Elis.  though  confirmed  by 

Dean  aad  Chapter:  a  fortiori  never  intended  by  14  Eliz., 

which,  by  express  words,  prohibited  generally  leases  in  reveiv 

sion  ;  which  words  not  being  before  in  any  statute,  I  conceive 

were  put  in  purposely  because  they  saw  the  mischief  of  making 

leases  in  reversion  after  IS  Elis.,  though  the  words  thereof 

were,  that  the  leases  ^ould  begin  from  the  time  of  tbb  roakHig. 

So  that  I  conceive  the  authority  of  Tomson  and  Trafibrd^ 

case  doth  no  way  touch  our  case.    As  for  the  distinction  there 

pnt  by  Popham  obiierj-  betwcfea  a  lease  in  reversion  and  a  fu- 

tnre  iuterest,  I  have  by  express  authorities  already  proved  it 

to  be  none  at  all. 

If  the  distinction  had  been  a  lease  in  reversion,  and  a  lease 
of  a  reversion,  it  had  been  good,  agreeably  to  the  difference 
ti^en  before  Co.  Cora.  44.,  and  agreteUy  to  32  Hen.  8.,  which 
expressly  distinguisheth  them.    For  it  provides  against  leases 
of  lands  whereof  any  former  lease  is  in  being  not  ended  within 
a  year,  which  is  a  lease  in  reversion :  and  after  expressly  pro- 
vides against  leases  of  any  reversion  ;  that  is,  where  there  is 
an  attornment  or  a  bargain  and  sale  whereby  the  rent  passed 
to  the  grantee.    And  the  reason  pitched  upon  by  Popham  for 
bis  difference  is,  because  the  statute  saith  the  lease  shall  not 
.be  above  forty  years  a  die  confectionis  which  reason  indeed 
reacheth  to  the  penning  of  1  Eliz.  or  IS  Eliz.  for  twenty-one 
years:  but  he  utterly  mistakes  the  words  of  14  Eliz.  *  And 
whereas  he  puts  this  case — if  a  college  makes  a  lease  for  ten 
years,  and  after  makes  a  lease  to  another  for  ten  years  to  com- 
mence after  the  end  of  the  first  lease,  rendering  the  rent,  &c. 
That  this  is  a  good  lease  upon  the  reason  that  there  is  no 
more  than  twenty  years  a  die  confectianis  ;  and  that  the  intent 
of  the  statute  is  only  that' they  should  not  be  charged  with  a 
longer  continuance  of  the  lease.    It  manifestly  appears  that 
he  or  the  reporter  was  mistaken,  for  the  statute  18  Eliz.  is 
positive  that  all  leases  by  the  said  Deans  and  Chapters,  Col- 
leges, &c.  of  any  of  the  said  lands  whereof  any  former  lease  is 
in  being,  not  to  be  ended  within  three  years  next  after  the 
making  of  any  such  new  lease,  shall  be  void,  &c.    So  that  I 
hold  it  very  clear  that  a  lease  by  a  college,  &c.  for  ten  years, 
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1663.  after  the  expiration  of  a  term  for  ten  years  te  another  in  beings 
^^^^^^^^  ]g  void  by  the  Btatate  of  18  Eliz.,  and  not  warranted  within  J4 
J^^^  Eliz. ;  and  that  such  a  lease  by  a  tenant  in  tail  is  not  war- 
Wyn.  ranted  by  32  Hen.  8.,  as  I  said  before ;  a  fortiori  by  eocle- 
siastical  persons  upon  whom  there  are  such  restraints. 
.  So  that  for  this  first  great  point,  upon  the  whole  I  conclude 
-that  leases  of  houses,  by  Deans  and  Chapters,  if  not  warranted 
by  14  Eliz.,  they  fall  within  the  restraints  of  IS  and  18  Elis.— - 
That  this  lease  to  Sir  Richard  Wyn  for  forty  years  is,  in  truth, 
l)ut  a  lease  for  twenty-three  years,  to  begin  seventeen  years 
after ;  and  that  it  is  by  estoppel  only  a  lease  for  forty  years*-^ 
That,  setting  aside  .the  estoppel,  it  being  but  a  lease  for 
*  twenty-three  years,  to  take  effsct  seventeen  years  after,  it  is  a 
lease  in  reversion  within  the  letter  of  14  Eliz.,  and  prohibited 
hg  it ;  and  that  the  estoppel  binds  not  against  the  statute,  or 
the  successor,  or  tp  the  prejqdice  pf  tbe  former  lessee.-^That 
the  intent  of  the  14  Eliz.  was  more  for,  the  advantage  of  the 
present  lessees  or  grantees  than  the  church,  (being  an  enlarging 
statute)  viz»  that  new  leases  should  not  be  made  over  old 
tenants'  heads. — That  Qfe  cases  of  copcurrent  leases  by  Bishops 
upon  1  Elizs^  and  other  capes  upon  32  H|en.  8.  are  not  to  be 
resembled  to  cases  upon  this  statute  of  14  EUz. — ^That  the 
.prohibition  of  a  lease  in  reversion  by  the  14  Eliz.,  which  ex- 
pression is  not  in  any  of  the  ptatutea  of  J,  13,  or  18  Eliz. 
cannpt  be  intended  oply  to  reach  ItQ  a  l^ise  of  a  reversion  : 
.but  that  every  lease  which  is  no^  inpossession  is  in  reversion, 
jthough  not.of  a  reversion ;— apd  therefore  this  lease  made  to 
Sir  Richard  Wyn  is  not  warranted  by  14  Eliz.,  and  con* 
^quently  void  by  the  statute  of  13  Eliz.,  as  being  for  a 
longer  term  than  twenty-one  years ;  and  also  by  18  Eliz., 
as  made  above  three  years  before  the  expiration  of  the  former 
lease. 

And  this  is  warri^nted  both  by  the  constant  practice  of 
making  concurrent  leases  within  three  years  before  the  end  of 
the  old  leases  of  hous^.  in  cities,  .&c.,  and  not  before;  as  hath 
been  informed  by  those  who  have  daily  experiente  of  what  is 
done  in  tb|it  kind,  and  by  the  express  resolution  of  Hunt  and 
Singleton's  case,  Pasch.  S9£liz.  C.  B.  where,  the  case  was; 

s  Croke  5S4.    they  found  by  special  verdict  that  the  Dean  and  Chapter  of  St. 

or  Cro.  £1.  Paul's  made  a  lease  for  forty  years  of  a  house  in  London,  then 
in  lease  for  ten  years  to  a  stranger  ;  and  it  was  held  by  the 
whole  Court,  without  argument,  that  tbe  lease  was  merely  void 
.by  IS  Eliz.,  not  warranted  by  14  Eliz.  which  made  leases  of 
houses  in  cities  for  forty  years,  so  as  it  be  not  made  in  rever- 
sion of  any  other  lease  :  for  although  this  leaee  is  to  commence 
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fanmediatelj,  yet  it  is  in  law  a  lease  in  reyersion,  and  there-        1602. 
fore  within  the  words  of  the  statute;  and  therefore  it  was  ad*      ^"^V*^^ 
jodged  accordingly.  ^^^ 

These  are  the  very  words  ofthe  book.     I  have  taken  a  copy       Wtk. 
of  the  record  itself^  which  I  find  agreeable  with  the  printed  j^^  33  ^^ 
case,  S  Croke  473. ;  and  it  warrants  the  judgment  for  the  plain-  Rot  1814. 
tifF against  the  reversionary  lease.    But  in  truth  there  is  ano- 
ther point  in  the  case, — whether  by  the  words  of  the  second  lease 
any  more  passed,  or  was  intended  to  pass,  than  was  in  posses- 
sion of  Eales,  the  grand  lessee;  other  part  being  in  possession 
of  Roberts,  a  sub-tenant : — ^but  the  report  proves  the  judgment 
was  given,  because  it  was  a  future  interest,  or  lease  in  rever- 
sion.   And  my  Lord  Cokeys  report  of  it  (r)  is  to  another  pur- 
pose ;  yet  shews  the  question  and  resolution  grew  there,  upon 
m  lease  not  warrantable  by  13  and  14  Eliz.  ;  and  that  it  was 
void  against  the  successor,  not  the  Dean  who  made  it ;  which 
is  an  evident  proof  that  the  judgment  in  that  case  was  grounded 
QpoD'the  statutes,  agreeable  to  the  report  of  it  by  Justice  Cro.Eliz.564. 
Croke,  and  not  upon  a  bye  point. 

Some  exceptions  have  been  taken  against  the  finding  the  ac- 
ceptance in  the  verdict. 

As,  first,  it  is  not  found  of  whom  Dean  Earle  and  the  Chap- 
ter receive  the  rent : — but  it  is  expressly  found,  that  they  re- 
ceived the  rent  due  upon  that  lease  to  Sir  Richard  Wyn  ; 
which  must  be  understood  either  from  him  or  his  executors. 
Bst  if  of  a  stranger,  it  appears  Maurice  Wyn,  his  executor, 
agreed  to  it,  ei  omnis  ratihabition  &c.  (s) 

Secondly,  the  acceptance  of  a  year's  rent  at  Michaelmas 
1660,  when  Dean  Earle  was  Dean  but  for  one  quarter  of  the 
time,  is  not  good.  I  answer,  first,  if  it  was  due  before  he  was 
Dean,  it  alters  not  the  case :  for  if  a  rent  be  due  to  a  Dean  and 
Chapter,  and  the  Dean  die,  it  is  payable  to  the  successor  Dean 
and  Chapter,  and  the  executor  of  the  last  Dean  hath  nothing 
to  do  with  it :  and,  secondly,  if  there  were  but  one  quarter's 
rent  doe  to  him,  the  acceptance  of  that  is  an  affirmance  of  the 
lease.  It  is  true,  the  acceptance  of  a  rent  where  none  is  due 
will  not  bind :  that  was  the  reason  the  acceptance  of  the  rent 
npon  a  lease  for  three  lives,  by  the  successor,  of  tithes,  in  Rick- 
man  and  Garth's  case,  the  rent  being  due  by  contract  only, 
bound  not.  But  in  our  case,  if  all  had  been  due  before  the  new  Cro.  Jsc  179. 
Dean  came  in,  yet  it  was  a  rent,  and  acceptable. 

The  next  point  is :— Taking  it,  as  1  have  argued,  that  this  lease 
is  not  warranted  by  14  Eliz.  and  to  be  void  by  13  Eliz.  and  18 


(r)  Cited  8  Rep.  SO.  et  tnandato  tive  UcaUke   <efwpa- 

(0  Omm§  r$ti/uMio  retrotrMtuft     ratur. 
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1662.  Eliz.  ;  yet,  whether  an  acceptance  of  rent  by  the  sueeeaMir 
Dean  and  Chapter  will  not  make  it  good  during  the  time  that 
.^  the  same  successor  continues  Dean  ?  (for  it  is  fbaod  tbatPeaa 
-^Ys.  Earle  and  ihe  Chapter  accepted  the  rent,  and  that  Dean  Earle 
and  the  Chapter  made  the  new  lease  to  the  lessor  of  the  plaiiH 
tiff:) — and  I  conceive  that  an  acceptance  of  rent  by  a  succewor 
Dean  and  Chapter,  before  an  entry  to  avqid  the  lease,  will 
make  the  lease  unavoidable  by  the  same  Deaa  and  Chapter,  or 
the  lessee  claiming  under  the  same  Dean  and  Chapter. 

First,  I  am  of  opinion  that,  though  13  Elis,  make  leaseanot 

warranted  by  it  to  be  ^^  utterly  void  and  of  no  effect,  to  all  intcnti, 

constructions,  and  purposes,  any  law,  custom,  or  u$age,  to  the 

contrary  notwithstanding ;'*  and  18  Eliz.  hath  the  very  same 

words  of  leases  not  warranted  by  that  statute  ;  yet  the  present 

Dean  and  Chapter,  who  made  the  lease  during  the  time  of  hia 

being  Dean,  shall  not  avoid  it.    For  the   acts  principally 

looked  at  the  beneGt  of  the  successors  in  those  clauses j  and  not 

the  grantors.     So  it  was  resolved,  Pasch.  39  Eliz.  C.  B^  in 

10  Co.  59.       Hunt  and  Sin^leton^s  case,  cited  3  Co.  60.  in  Lincoln  college^ 

^  And  it  is  agreed  by  all  the  Justices  in  Magdalen  College  case, 

in  the  case  of  a  Master  and  Fellows  of  a  College ;  and  said  to 

have  been  often  resolved  before  that  time.    And  \\  Co.  78.  it 

is  one  of  the  principal  points  there  resolved,  that  if  a  Master 

and  Fellows  convey  away  their  lands  since  13  Eliz.  and  a  fine 

be  levied  by  the  grantee,  that  the  successor  master  shall  have 

five  years  after  the  death  of  his  predecessor  to  make  his  claiia; 

for  the  conveyance,  during  the  life  of  the  Master^  cannot  be 

avoided.     And  this  resolution  was  not  then  taken  up,  but 

Moor  875.       agreed  to   several  times  before :  Pasch.   10  Jac.  (0  Walter 

against  the  Dean  and  Chapter  of  Norwich,  otherwise  Walter 
V.  Dean  of  Norwich.  They  made  a  lease  to  him  for  three  lures, 
a  remainder  of  a  long  term  for  years  then  being  in  esse ;  with 
an  express  covenant  to  enjoy  it  against  that  lease.  In  an  ac- 
tion of  covenant  brought  by  him  (upon  the  eviction  by  that 
lessee),  it  was  adjudged  that  the  action  of  covenant  would 
lie  (though  the  covenants  be  made  void  by  18  Eliz.)  because 
the  lease  was  good  during  the  life  of  the  Dean  who  made  tbe 
lease,  and  consequently  the  covenants  depending  upon  it.  And 
Co.Com.45.  a.  my  Lord  Coke  held  the  law  to  be  so  in  his  Commentaries,  the 

last  of  his  works  which  were  published  by  himself, 
so  H.  6.  15,         f  he  objection  that  was  made  against  this,  was  made  in  that 

Co.  S3,  b.  in  Sutton's  Hospital  case,  *'  a  Dean  and  Chapter  cannot  have  a  predecessor 


or  successor.*' 


(I)  I  Brownlow  21.     2  Brown-      S.  pi.  2.  Winch.  Entr.  159. 
low  1  j8.     Ow.  136.     2  Roll.  Ab.  9. 
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of  Lincoln  college,  that  a  Deao  and  Chapter,  and  Master        ^^^^• 
amd  Fellows,  are  corporations  aggregate,  and  never  die.  That 
the  8iieces9or  Dean  is  not  successor  to  the  entire  corporation,  J^ 

hot  tt  principal  member  of  it :  and,  therefore,  if  the  corpora-  Wtic. 
tioii  cannot  aroid  it  at  first,  they  should  never  avoid  it.  And, 
I  must  itclmoiiirledge,  that  in  Lloyd  and  Gregorye's  case,  Jos^* 
ffee  Joil^s  and  Justice  Barkeley  were  of  that  opinion :  and 
Jmtiiie  Jbnes  cited  Sir  John  Trevor^s  case,  4  Jac.  to  be  ruled 
fliidordingly.  And  in  Dumport's  case,  as  it  is  reported  by 
Jttstice  Croke,  a  lease  was  made  by  the  President  and  Scho-  S  Croke  slAi 
liir^ofCorpusChristi  College  in  Oxford,  wherein  (the  ancient  g^^^gfi 
reiit  being  ^s.  id.)  only  S^s,  was  reserved.  And  it  is  said,  the 
whole  Court  was  of  opinion  that  this  lease,  being  void  by  13 
and  18  Eliz:.,  was  for  that  case  void  against  the  lessor  himself. 
Bot  the  printed  case  of  Lloyd  and  Gregory  (t/)  makes  no  men« 
ttbn  of  this  opinion,  neither  doth  my  Lord  Coke's  report  of 
Difniport^s  case;  and  both  the  cases  were  adjudged  upon  other 
ptinctpal  reasons.  And  therefore  having  so  great  a  weight  of 
solemn  resolutions  and  judgments,  and  the  practice  and  opinion 
of  later  times  concurring,  I  hold  it  not  safe  to  question  again 
that  point  so  long  settled. 

Though  the  truth  is,  it  is  adjudged  and  settled  agreeable  to  CLusMAdton* 
tlie  reason  of  the  common  law  and  ancient  authorities  of  our  tenera?  wordi 
books^  it  is  not  denied  by  any  biit  that  the  words  of  a  statute,  macts  ofpai^^ 
that  8Bch  a  thing  shall  be  void,  do  not  in  all  cases  make  it  void  "*™«'*** 
Htnplieiter,  but  secundum  quidj  or  quoad  such  person,  or  to  such 
pvifioses.  And  the  difference  generally  holds  between  the 
nteking  void  of  a  thing  by  act  of  parliament,  as  appears  bj  all 
the  case^'cited  in  Lincoln  College  case,  and  5  Co.  119,  Whelps 
dtde*8  case,  and  that  which  is  void  by  the  common  law :  and  to 
this- point  there  is  no  difference  between  a  lease  for  years  and 
for  life,  as  was  objected.  A  bishop  makes  a  lease  for  years, 
rendering  rent  not  warranted  by  1  Eliz.:  the  successor's  accept* 
MMce  makes  it  good,  for  it  was  good  at  the  common  law  ;  others 
wise,  if  a  prebend  or  parson  mnke  such  lease.  So  here  the 
lea^  of  the  Dean  and  Chapter  was  good  at  the  common  law« 
The  words  of  1  Eliz.  and  13  Eliz.  and  18  Eliz.  touching  leases 
frot  warranted  by  those  statutes  are  the  same  ;  and  such  a  lease 
Ibade  by  a  bishop  or  single  ecclesiastical  corporation,  though 
the  statute  have  the  same  words,  is  not  void  against  the  bishop^ 
prebend.  Set.  who  made  it*  The  very  same  reason  holds  in  a 
body  aggregate,  that  it  should  not  be  void  during  the  life  of 
Ite  Dean  who  made  if,  being  the  head  of  that  body ;  for  th'd 
ckange  of  the  head  of  the  corporation  aggregate  hath  in  laW 


iMMfa 
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166^.  the  same  effect,  to  most  purposes,  as  the  death  of  a  commoH 

^'•^'V^^  person  or  sole  corporation.    I  know  some  difference  bath  been 

Lyn  put  between  a  corporation,  all  capable  (as  a  Dean  and  Chapter, 

yj^'  master  ^^  and  scholars"  of  a  college,  mayor  and  commonaltjr,&c.) 

Cr  Jac  112.  ^"^  abbot  and  convent,  the  convent  not  being  capable :  bat  to 

Ali  Souls'Col-  this  purpose  the  cases  will  be  alike.    The  law  looks  upon  the 

]e^  case  is  Dean  or  Master  as  the  head  ;  and  though  a  body  corporate  ae^ 

not  ID  print  .      .  .,  /         i  .  i  i  ^ 

41  E.  3. 2S»  gr^gate,  as  such,  are  mvisible  and  immortal,  yet  they  are  macle 
5B.  s.  19.  up  of  single  persons;  and  their  natural  actions,  (aa  receiv* 
IS  Hen.  8.  ^^gj  P^y^i^S)  accepting,  and.  the  like,)  are  individual  and  per- 
is. sR. s.  sonal  actions;  and  therefore  the  law  looks  upon  them  in 
l!  pi.  468.  ^^^^  cases  with  respect  of  their  natural  as  well  as  politic 
capacities. 

The  Dean  and  Chapter  are  one  thing,  and  the  Dean  another 

in  person  and  possessions  :  yet  the  Dean  and  Chapter  cannot 

14  H.  8*  t.       present  the  Dean  to  a  church  :  but  they  may  present  one  of  the 

Chapter;  for  it  is  no  perfect  corporation  without  the  Dean,  as  it 

is  without  the  Chapter.    And,  therefore,  a  gift  or  alienation  to 

the  Chapter,  the  deanery  being  void,  is  not  good  as  is  agreed  ia 

6  Eliz.  222.      Ayre  and  Orme's  case  :  so  to  a  mayor  and  commonalty,  the 

Moor  62.  ,.*!«.  1         1     T^  J  ^i.      A 

Co.  Com.  264.  mayor  being  dead.  But  it  were  good  to  the  Dean  and  Chapter, 
If  the  Dcaa  mayor  and  commonalty,  though  the  deanery  be  void,  by  way  of 
li^ke  M  at  remainder,  vide  39  E.  3.  Aid  39.  cited  10  Co.  31.  If  the  Dea« 
quittance  for  receive  and  make  an  acquittance  for  rent  justly  due,  this  is  a 
!hie  to^the  S^^^  payment.  And  so  it  is  adjudged,  S  R.  3.  7.  (x)  An  ac- 
Deanand  quittance  by  the  mayor  alone  was  not  good  as  the  deed  of  a 
is'^a  go(^*piy.  corporation ;  (for  so  that  case  must  be  intended).  But  yet  bis 
meat  acquittance  was  allowed  as  a  good  receipt  for  the  rent  then  due; 

Y^*  ^i7  ^^^  ^"^  hundred  like  acquittances  were  then  produced.  And 
cannot  de-  8o  in  time  of  the  vacancy  of  the  Dean,  the  Chapter  may  receive 
roand  a  rent  |he  rent ;  though  it  be  a  question  in  Dyer.  But  in  the  time  of 
Dean  and  ^^^  Dean  one  of  the  Chapter  cannot  receive  it,  to  conclude  the 
Chapter.  church  (qucere  hoc).    So  that  the  law  in  the  case  of  a  corpora- 

tion  aggregate  respects  the  head ;  and  his  acts  during  his  life 
shall  in  many  cases  and  respects  bind  the  corporation, 
r.  6.  Secondly,  I  hold  that  though  the  Dean  who  made  the  lease 

cannot  avoid  it,  yet  it  is  void  against  the  successor  Dean,  and 
the  same  Chapter :  but  still  not  simplicilerj  but  secundum  quid^ 
if  they  will  avoid  it,  not  otherwise.  For  otherwise  they  should 
be  in  worse  case  than  a  successor  of  a  bishop,  or  other  single 
corporation,  who  may  make  it  good  if  they  will  by  acceptance 
of  rent,  or  the  like,  notwithstanding  the  words  of  the  act  are  that 
it  shall  be  void.  And  it  may  be  much  more  for  their  advantage 
to  continue  the  lease  at  the  rent  reserved,  and  the  covenants 

(*)  2  R.  3.  6. 
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to  repair  and  the  like,  than  to  be  forced  to  keep  it  in  their  own        l^n. 
bands  whether  they  will  or  not.  v^V^/ 

Id  Lincoln  College  case  it  is  said,  that  the  successor  ceo  ^^ 

poyeni  aooider^  ^*  may**  make  it  void;  not  ^^  must*'  make  it  Toid       Wtit. 
whether  they  will  or  no.    And  so  11  Co.  73.  the  words  are  ceo  s  Co.  so. 
ne  serra  void  per  le  master  mesme^  mats  per  son  successor :  the  ^  *  ^®;  *"• 
words  are,  not  <<  it  shall  be  void^''  but  that  <<  it  shall  be  voided 
bjf  kis  successor.^*  A  Dean  and  Chapter  have  a  fee  simple  estate, 
but  restrained  by  the  statutes;  and  their  leases  are  void  as  to  a 
successor,  if  he  will  avoid  them,  and  not  otherwise. 

Thirdly,  I  hold  that  the  acceptance  of  the  rent  by  a  8uc«  ISH.  a.  is. 
cesser  Dean  shall  not  make  good  the  lease,  though  it  were  by  ^^  ^^*  ^^* 
his  deed :  a  fortiori^  by  his  bare  receipt  and  acceptance  of  the 
reoL    This  is  the  last  and  express  resolution  in  Magdalen  Col- 
lef^e  ease  where,  it  is  said  <^  it  was  not  thought  worthy  a  ques« 
tion.'*    The  difference  is,  where  it  is  due  and  payable,  the  ac- 
ceptance by  the  Dean  excuseth  the  lessee"     But  the  corpora-  '^J^^^Jj^'*  '°^ 
tion  being  aggregate,  and  he  but  one  of  it,  the  Dean  or  Master  law,  it  is  not 
cannot  by  his  single  act  divest  any  right  or  interest,  or  declare  go^- 
the  election  to  make  it  void  or  not,  or  conclude  or  estop  the  sr/s.' 
corporation.   In  the  other  case  the  Dean  was  but  as  a  bailiff  to  s  H.  7.  S7.(|f) 
receive  the  rent,  and  such  a  one  they  might  appoint  without 
deed :  but  such  a  bailiff,  without  express  warrant  for  that  pur- 
pose firom  the  Dean  and  Chapter,  cannot  accept  a  rent  to  make 
a  voidable  lease  good,  no  more  than  he  can  enter  for  a  condi-  Djer2ss. 
tion  broken.    And  it  differs  from  the  case  of  Wheeler  and  *^is* 
J^^'f^lfii*)  where  there  was  a  command  precedent  to  the 
bailifl^  and  an  acceptance  by  the  bishop  himself  of  the  bailiff. 

But,  fourthly,  it  follows,  if  the  lease  be  not  void  against  the 
successor  Dean  and  Chapter  simpliciterj  but  secundum  quidy  if 
they  will,  that  the  new  Dean  and  the  Chapter  may,  by  their 
acceptance  of  rent,  make  it  a  good  lease  during  the  time  of  that 
taccessor  Dean.  For  the  reason  is  the  same  as  of  a  bishop  ; 
the  acceptance  of  the  rent  by  a  successor  Bishop  binds  him, 
and  not  another  successor.  And  the  words  of  IS  (touching 
the  lease  being  void)  and  18  and  1  Eliz.  being  the  same,  the 
kw  ought  to  be  the  same.  The  statutes  principally  intended 
benefit  to  the  successors  who  would  avoid  it,  and  not  to  those 
who  would  make  it  good :  so  that  the  objection,  that  because 
the  corporation  never  dies,  that  therefore  either  it  must  be 
void  ab  initio^  or  not  at  all,  holds  not :  for  it  shall  be  void  only 
against  the  successor  Dean,  who  accepts  the  rent,  and  the 
Chapter ;  but  not  against  his  successor. 

The  objection  that  the  Dean  and  Chapter  are  disabled  by 

■        ■  II I   ■  ■ 

(jf)      I.  7.  S7.  (k)  Cro.  Car.  95.  cited. 
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^J^^^      14  Eliz.  to  make  the  lease,  and  then  it  i«  totally  roH^  faatii^ 

j^Yif         ^6^0  already  answered ;  for  the  statute  doth  not  disable  tbem 

V.  at  all :  it  is  not  generally  that  no  lease  shall  be  permitled  to 

W7ir«       be  made,  but  that  none  shall  be  permitted  to  be  made  by  force 

of  this  act  in  reversion. 

Secondly,  admit  the  Dean  and  Chapter  are  disabled  to 
make  leases  contrary  to  that  act ;  yet  it  is  but  secundum  pdd^ 
not  simpltciterj  as  is  agreed  in  Magdalen  College  :  that  is,  they 
are  disabled  to  make  them  so  as  to  be  indefeasible  by  the  suc- 
cessor, but  not  that  they  shall  be  void  whether  the  successor 
will  or  not.  That  may  be  to  the  prejudice  of  the  successor  as 
to  arrears,  waste,  and  many  other  ways.  Priest's  case,  (aa) 
which  was  cited,  and  the  case  of  simony  not  like  it.  If  the  act 
of  the  head  of  a  corporation  aggregate  only,  as  a  Dean^ 
Master  of  a  College,  &c.  do,  in  many  respects,  bind  the  corpo- 
ration during  the  Dean  or  Master's  life  ;  ajbrtiori  the  act  of 
the  Dean  or  Master  with  the  corporation,  though  otherwise 
avoidable  in  law,  shall  bind  so  long  as  he  continues  head. 

This  only  difference  there  is  in  the  cases.     The  acceptance 

of  rent  by  the  successor  Bishop,  as  being  a  sole  corporation, 

II  Cp«  T9,        without  any  deed,  makes  the  lease  good  against  him  :  but  a 

corporation  aggregate,  being  as  a  corporation  invisible,  tbej 
cannot  speak  or  act,  but  by  deed  ;  especially  in  great  matters, 
such  as  are  the  divesting  a  right  or  interest,  the  estopping  or 
concluding  themselves  from  entering  to  avoid  a  lease.  And, 
therefore,  they  must  accept  their  rent,  either  by  acquittance 
under  their  chapter  seal,  or  by  letter  of  attorney,  enabling  their 
receiver  or  other  person  to  receive  it,  or  some  matter  tanta- 
mount appearing  by  deed;  or  otherwise  their  acceptance  con- 
cludes not.  The  books  are  full  in  it,  that  a  corporation  ag« 
Cooper «.  gregate  can  do  none  of  these  things  without  deed.  A  deed  of 
3Cro!"862!      S*"®"*  of  rent  in  fee  to  the  Master,  &c.  of  Emmanuel  College, 

was  delivered  to  a  stranger  to  their  use,  without  a  letter  of  at- 
torney;  they  sealed  the  counterpart  of  it  :  that  was  a  sufficient 
agreement,  as  well  as  if  they  bad  made  a  letter  of  attorney. 
Andif  they  had  not  sealed  thq^unterpart,  but  brought  an  action 
upon  the  grant  of  the  rent,  that  had  made  the  grant  perfect. 
9, 4^  Elis.  Gerard  against  the  Dean  and  Chapter  of  Chester  (66),  and 

Sir  Miles  Sandys'  acknowledgment  of  a  deed  in  the  Chapter 

House,  without  letter  of  attorney,  is  good,  quod  capilulanier 

congregati, 

IS  H.  7.97.  So  mayor  and  commonalty  coming  to  the  bar,  may  make  an 

U  Co.  79         attorney  without  seal,  quia  recorded.    But  if  a  Dean  demand  a 

M^,CoU,  ^^^j  Priest's  c^e,  1  Jon.S34.  LitL      Chester  «Dd  Sands,  Mo.   676.  Hill. 

SS8.  S02.  45  Eliz.  in  Cimc.  14  Yiq.  445.  pi.  4, 

(pk)  Gerard  f;.  The  Bean  of  Hth 
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imt  ID  the  Chdpier-house,  or  elsewhere,  ivitbout  authority        106^ 
under  seal  of  the  Dean  and  Chapter,  it  is  not  good.  vj^V*"^/ 

And,  therefore,  the  only  and  last  thing  considerable  is,  whe-  ^^^ 
ther  as  this  verdict  finds  the  acceptance  of  the  rent  by  Dean  "Vf  ym 
Earle  and  the  Chapter,  it  shall  be  understood  the  acceptance 
of  it  was  by  deed.  The  words  are.  Quod  postea^  scilicet^  26* 
Oct.  1660,  prwdictus  Johannes  Earle^  tunc  et  adhuc  Decanus 
Eceksks  prasdictcB^  et  capUulum  ejusdem  Ecclesim  recipiebani 
53f.  4d.  piv  reddilu  messuagii  prasdicti  cum  perlinentibus^  pro 
tmo  anno  finito  ad  festum  Sancti  Michaelis  Archangel!  tunc 
pmxhnt  prcBttritum^  super  prtediciam  indenturam  prcefato  Ri^ 
c&rdo  ffyn^  tei  prasferlur^  factam  in  formd  prcedictd  reservato :' 
and  t  bold  that  the  Jury^  baring  found  that  the  Dean  and 
Chapter  received  the  rent  reserved  upon  the  said  indenture 
iriade  to  Sir  Richafd  Wyn,  that  it  must  be  understood  that 
tbey  received  it  by  deed,  otherwise  they  could  not  receive  it ; 
and  it  is  frequent  to  have  stronger  intendnfients  than  this  in 
TcnrdictB. 

Nay,  in  pleadings,  such  an  intendment  is  allowable,  where  se* 
Tend  aets  are  to  be  done  by  the  same  party.  As,  if  a  feoffment 
be  phmted  feoffavity  it  implies  livery.  Revocavit^  implies  notice 
Of  weli  ui  a  deed  of  revocation ^  8  Co.  82.  Viner^s  case ;  and  a 
fboffbaefit  to  a  cbrporation  may  be  pleaded  j^o^ari7,  although' 
livery  eaAnot  be  executed  to  them  but  by  a  letter  of  attorney 
made  from  them  :  but  all  necessary  circumstances  shall  be  in** 
tended  to  be  executed.  In  14  Jac.  B.  R.  (cc)  The  Bailiff  and 
Commonalty  of  Ipswich's  case,  2  Cro.  411.  and  2  Coke  61. 
Wkcotl's  case.  Declaration  in  I^ect.  Firmas  upon  a  lease  by 
baron  and  feme  (without  saying  it  is  by  deed)  is  good  after 
not  guilty  pleaded  :  ibr  though  it  is  not  alleged  to  be  by  deed, 
it  may  be,  and  sd  shall  be  intended  to  be  by  deed  *  and  ther 
Jury  in  their  verdict  shall  be  understood  to  find  it  so. — Note, 
there  is  a  great  difference  where  there  is  a  special  conclusion  : 
the  feat  shall  be  supplied  by  intendment ;  but  not  where  it  is 
fspcr  totam  materiam  info,  prosd.  compert.  as  here. — «Tr.  20  Jac. 
C.  B*  aa  advowson  was  let  for  twenty  years.  The  lessee  cove* 
aaats  not  to  alieti,  without  the  assent  of  the  lessor,  and  in  co«' 
venant  the  breach  was  laid  for  aliening  without  the  lessorV 
aasent,  and  issue  upon  it;  and  found  for  the  plaintiff.  And  Tif  Hughes, parlc 
was  naoved,  the  advowson  could  not  be  aliened  but  by  deed,  P*"*™*  *^-  , 
which  was  not  alleged :  but  it  was  adjudged  it  shall  be  in-  si^quterehoc, 
tended  by  deed.  etvide2CT. 

61S 

And  in  Justice  Croke's  Report  of  Dnmpbrt's  case  upon  the 
special  verdict,   that  the  president  and  scholars  of  Corj^us 


»■>■*■ 


(cc)  3  Bate.  %IU   I  Roll.  Rep.  404^ 
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1663.        Christ i  College  made  a  lease  to  the  plaiotiff  in  geetione  fbrmttf 

^"^^^^^^^      and  a  warrant  1o  Eglesfield  to  enter  and  deliver  the  lea4e  upon 

^^^        the  land,  and  that  Eglesfield  entered  in  their  Dame^  and  de« 

Wtx.  li^ercd  the  lease  upon  the  land  to  the  plaintiff;  it  was  held 
that  this  lease  was  not  good,  because  it  was  not  found  that  the 
warrant  was  by  writing  under  their  seal  (and  yet  they  could 
make  no  warrant  to  enter  but  by  writing,)  and  judgment  was 
given  for  the  defendant.  But  there  were  other  causes  also  of 
that  judgment,  as  appears  both  in  that  report,  and  in  tbete- 
port  of  it  by  my  Lord  Coke. 
4  Co.  55.  b.  Ful wood's  case  is  in  eject.  firmtEj  the  title  being  upon  no 

extent  upon  a  recognizance,  in  the  nature  of  a  statute  staple 
according  to  the  statute  S3  Hen.  8.  The  verdict  finds,  That 
Castle  came  before  the  recorder  of  London,  and  mayor  of  the 
staple,  and  recognovit^SfC.  debere  to  Rivett  SOO/.;  and  ssljb  notf 
either  secundum  formam  statut  or  per  script.  oWig'fltor.,  whereas 
ijk  could  not  be  but  by  bill  obligatory  sealed  with  three  seals. 
But  because  it  was  found  to  be  a  recognizance  before  the  Re« 
corder  and  Mayor  of  the  staple,  who  could  not  take  a  recogniz- 
ance, but  according  to  the  statute,  it  was  adjudged  a  good 
verdict.  There  is,  I  confess,  another  reason  given,  that  all  the 
sequel  of  the  verdict  implies  that  it  was  a  recognizance  in  the 
nature  of  a  statute,  and  that  it  was  found  that  execution  was 
upon  it  in  Chancery ;  which  could  not  be,  unless  it  had  been 
acknowledged  secund.  form,  statut. ;  and  the  statute  itself  must 
be  there  produced.  But  still  all  that  must  rest  upon  implica- 
tions and  consequences. 
Co.  51.  The  Garl  of  Shrewsbury's  case.    The  Earl  of  Rutland 

brought  an  action  on  the  case  against  Spencer,  &c.  for  exercis- 
ing his  office  of  steward  of  the  manor  of  Mansfield,  and  hinder- 
ing him  to  exercise  the  said  office,  and  to  have  the  profits 
thereof.  Upon  not  guilty  pleaded,  a  special  verdict  is  found, 
wherein  after  finding  the  title  of  the  stewardship  to  the  Earl  of 
Rutland,  and  of  the  manor  to  the  Earl  of  Shrewsbury,  they 
further  find,  that  16  Feb.  44  Eliz.  being  the  day  in  the  declara- 
tion, Simon  Sterne,  then  being  deputy  to  the  Earl  of  Rutland, 
(for  it  was  adjudged  he  might  make  a  deputy,)  came  to  the 
town  of  Mansfield  to  keep  a  court  baron,  and  finds  the  dis- 
turbance, &c.  One  objection  to  the  verdict  was,  that  they 
found  not  Sterne  to  be  deputy  by  deed  as  it  ought  to  be, 
S8  H.  8.  Deputy  17.  To  which  it  was  answered  and  resolved 
that,  true  it  is,  he  who  makes  a  deputy  ought  to  do  it  by  writ- 
ing :  but  when  the  Jury  found  that  Sterne  was  his  deputy,  all 
necessary  intendments  are  bj  that  also  found ;  and,  therefore, 
upon  the  matter  they  have  found  that  it  was  bj  deed. 
It  was  objected  by  my  brother  Archer,  Uiat  lately  in  the 


m  th§  Common  Pleas  and  m  other  CourU.  153 

Exchequer  there  was  a  declaration  in  an  ejectment  upon  a  lease      IWl.  (id) 
by  a  corporation ;  and  it  did  not  declare  that  the  lease  was  by      ^^-^V^k/ 
deed ;  and  upon  not  guilty,  and  verdict  found  for  the  plaintiff,         ^^^ 
judgment  was  arrested.    If  it  were  so,  it  comes  not  to  our       yJt^ 
case ;  for  there  the  otuission  was  in  the  declaration  of  the  party; 
ours  is  in  the  finding  of  the  Jury.    But  yet  I  am  not  well  sa-^ 
tisfied  that  the  judgment  was  well  arrested  upon  the  authori- 
ties of  Westcott's  case,  and  that  case  in  the  Common  Pleas. 

And  see  for  the  like  intendments  my  Reports ;  and  Dyer  174, 
362, 167.  cited  by  Justice  Browne ;  and  S8  Ass.  pt.  3.  and  br.(ce) 
verdict  39.  in  an  assise  of  rent  the  tenant  pleaded  to  the  as- 
sise ;  and  they  found  a  grant  of  a  rent  and  attornment ;  tout  ne 
soU  nul  especialUe  de  ceo  matter  del  part  le  pit.  uncore  il  re* 
eoDere  ;  for  it  shall  be  intended  that  the  Jury  had  evidence  of 
andi  a  grant  by  deed. 

(id)  This  ease  is  dated  166S  with  1S8;  and  the  first  editioo  of  that 

refereoce  to  the  roll;  and  to  Ventris,  book  is  dated  in  the  title  page  166S. 

p.  946:  bat  the  judgment  was  pro-  {ee)  '*  Le  pi,  ree,,  ami  oMani  fW€ 

baUy  delivered  earlier,  as  the  ^rialetf  le  pL  mmutrm  e9pecialUe  de  ceo^  §i. 

Imports  of  Moor  are  cited  in  it,  p.  quere.'^  Brook,  it. 


BOSWORTH  V.  FORARD.  (a) 
Tr.  10  Car.  2.    Rot.  1746. 

(Oo  the  coDStraction  of  a  jointaring  power  in  a  settlement  of  lands.)         1006. 

Bridgjian,  C.J. 

An  action  of  trespass  and  ejectment  is  brought  by  John  Bos-  Harg.  MS. 
worth  against  Richard  Forard,  upon  the  demise  of  Basil,  Earl  ^*  ^'  ^^^* 
ef  Denbigh,  and  Elizabeth  his  wife,  for  a  third  part  of  the  EJectmentfor 
hundred  of  Huntspill,  and  divers  other  manors  and  lands  in  l*i^  A. 
the  county  of  Somerset.    Upon  not  guilty  pleaded,  the  Jury  ^pcMlver- 
ind — 

That  William,  Earl  of  Bath,  was  seised  in  fee  of  the  William,  Earl 
manor,  tenements,  and  lands  in  the  declaration  ;  and  ^^^^J?^*^ 
also  of  the  manor  of  Hunt's  Court,  with  the  appur-  a.3.,CmD.Jr! 
tenances,  in  the  county  of  Gloucester ;  and  of  the  ^^  V**  leriei 
hundred  of  Baunton,  in  the  county  of  Devon;  ac  de  hiI.  s^a^u 

(c)  **  Argued  pvBarone$  88  ei  33  heard  in  the  Common  Pleas,  where  J^  he  shooM 

Mail,  1666}  and  the  Court  divided.**  the  Court  was  divided;  and  to  have  appoint. 

Harg.  MS.  No.  58*  pi.  40.    In  Carter  been  afterwards  heard  in  the  Ex- 

M.  this  case  IS  reported  to  have  been  chequer  Chamber.  ^ 


IM 


JuigvntfAs^nd  judicial  argumtkU 


Boswoath 
FoftARb. 


7  Jac.  he  ap- 

Kints  all  tne 
ids,  '*  other 
than  the  pre- 
mises io  B. 
and  D.,  to  cer* 
tain  uses, 
which  did  not 
lake  effect 


l^*^*  quibusdam  mnntriis^  ttrtis^  et  kmemeintit  eufM  pertinm^ 

tits  in  com.  Devon;  and  of  tbe  tbird  part  ^  the  ma- 
nors of  TutiBtale,  end  Hortort  eum  HoriM)  Hay  cum 
pertinentiis  in  com.  Staff,  ac  de  qutbmsdam  terris  et 
tenemenlis  in  parochiis  semcii  Andrea  Holborpj  et 
Sancii  Pancras^  in  com.  Midd. 

And  HiL  6  Jac.  the  said  E}ari  levied  a  fine  of  all  the 
premises  (inter  alia)  to  the  oses  iri  an  fadentare 
dated  SO Maii,  7  Jac,  mentioned;  m.  to  the  iise  of 
such  lessees  to  whom  the  said  Earl  should  let,  &c.  for 
and  during;  the  estates,  terfn^  and  interests  so  granted^ 
and  to  be  granted ;  and  of  the  reversion  thereof,  and  of 
all  other  the  premises,  to  thenf^oofbim  ami  his  heirs^ 
till  by  his  will  in  writing,  or  other  writiag  or  writ- 
ings, at  any  time  or  times,  subscribed  with  bis  owd 
hand,  and  sealed  with  his  seal,  in  presence  of  three 
witnesses  at  least,  he  should  devise,  limit,  or  appoint 
tbe  use  or  uses  of  tbe  premises,  &c.  and  then  to  the 
use  of  siich  person  to  whom  tbe  said  Earl  sfaoald  ap- 
point, limit,  &c.  tbe  Same,  for  such  estates,  sfnd  in  sttch- 
manner  as  be  should  so  devise,  limit,  appoint,  &c. 

And  that  1  Aug.  17  Jac.  by  indenture,  signed  and  sealed 
in  the  presence  of  more  than  three  lawful  witnesses, 
&c.  and  reciting  tbe  said  fine,  with  proclamation,  and 
reciting  tbe  indenture  of  20  Maii,  7  Jac,  and  bis 
power  for  expressing  and  appbihfing  new  uses,  be 
declares  that  tbe  said  fine  shall  be,  and  the  conusees 
shall  standi  seised  of  all  tbe  premises  [other  than  of 
tbe  premises  in  Higb  Holborn,  and  tbe  county  of  Staf- 
ford,] to  tbe  use  of  himself  for  life,  &c. :  and  after  bis 
decease,  to  tbe  use  of  Sir  Edward  Bourchier,.  Lord 
Fitzwarrea,  bis  son  and  heir  apparent,  for  life  ;  and 
then  to  bis  tbe  said  Lord  Fitzwarren's  first  son,  and 
to  tbe  heir  male  of  the  body  of  such  first  son ;  aad  so 
to  tbe  seventh  son,  &c;  and  for  default  of  such  issue, 
to  the  use  of  the  heirs  males  of  the  body  of  the  said 
Earl  upon  the  body  of  any  woman  whom  be  shall 
hereafter  marry  ;.  and  for  default  of  such  issue,  then 
of  all  (other  thanof  the  said  premkeain  High  Holborn, 
and  in  tbe  county  of  Stafford  aforesaid.  And  except 
tiie  manors  and  lordships  of  Huntspillj  &a  and  all 

ilfiri  males  of  the  bodv  of  the  settlor,  on  the  body  of  any  future  wife;  and  for  de- 
kail  of  sucl^  issue,  ail  the  lands  except  B.  and  D.,  A.  and  C.  So  to  the  use  of 
H,8«  Cir  Ufe,  remainder  to  the  use  of  me  firet  son  of  H.  B»,  and  the  heirs  males  of 
the  body; of  m^k  sout  aod  se  to- the  stveoih  sons  and  A.  and  C.  to  go  to  the  use  of 
trustees  and  their  heirst  tiU  their  hare. tailed  after  the  deceaie  of  the  settlor,  and  of 
Lord  F.  without  heir  male  of  (heir  bodies  out' of  the  renU^&c.  400(tf.  a-pi^ce  for 
portions  for  the  daughters  of  J<.F.^  .  j 


1  Aug,  17  Jac. 
the  settlor, 
pursuant  to 
the  reserved 
power,  ap- 
points other 
uses  of  the 
said  lands, 
except  £.  and 
D.,  viz.  to  the 
use  of  himself 
for  life,  re- 
mainder to 
the  use  of 
Lord-  Fitv- 
warren,  hb 
son  for  bfe, 
remainder  to 
his  soin*s  first 
son, and tb the 
heirs  male  of 
the  body  of 
such  first  son; 
aM  so  to  tbe 
seventh  son ; 
aad  fop  de- 
faalt  of  such 
iisuftio.tiie 
uasof  the 


tit  the  Cbrnmott  TUm  and  m  Uher  C^ntti.  1S& 


other  the  prepiitet  io  ib^  comtjr  rf  Somerset,  and        1660. 
iJso  except  the  manors  and  lands  m  BftnptoD,  UflTculme      ^^-^V^^/ 
and  Haekpeo,  in  the  county  ot  Devon,)  to  the  use  of    BotwoatK 
Henry  Bourchier  for  life ;  and  then  to  the  use  of  his      FquJJ^^j,^ 
first  son,  and  the  heirs  males  of  the  body  of  such  son ; 
and  in  like  sort  to  the  seventh  son :  and  of  the  said 
manors,  &c.  and  premises  so  excepted  as  aforesaid, 
(other  than  of  the  said  premises  in  High  Holborn, 
and  in  the  county  of  Staflford,)  to  the  use  of  Francis, 
J^ord  Russel  and  others,  the  parties  to  the  said  in- 
denture, and  their  heirs,  till  they  have,  and  lawfully 
may  (after  the  death  of  the  said  Earl,  and  of  Edward 
without  heirs  male  of  their  bodies,)  raise,  receive,  per- 
ceive, and  make  out  of  the  rents,  revenues,  fines,  issues, 
casualties,  or  profits  thereof  4000/.  a«piece  for  each 
daughter  of  Edward  lawfully  to  be  begotten.    And  JJ^^j*^^ 
after  the  raising,  levy,  or  receipt  thereof,  then  of  the  of,  A4U]dC.  to 
said  manors  and  premises  so  excepted,  also  (other  ^fu^%J^ 
than  of  the  said  premises  in  High  Holborn,  and  in  life,  Rmm- 
the  county  of  Stafford  aforesaid,)  to  the  use  of  the  der  to  his  first 
said  Henry  for  life;  and  then  to  bis  first  son  ;  and  so  his  serenS 
to  his  aevenlh  in  tail  ai  supra  ;  and  for  want  of  such  son  in  tail 
is^e  male,  then  the  said  fine  to  be,  and  the  conusees  ^J^  lifmdi^ 
of  the  said  fine  to  staed  seized  of  all  and  singular  the  iMenmle, 
premises  comprised  in  the  said  fiae,  to  the  use  of  the  S^JJ^^^ 
beirs  female  of  the  body  of  the  said  Earl ;  and  for  use  of  the 
waat  thereof  to  the  use  of  the  heirs  females  of  the  ^JSL^*?^  f 
body  of  the  said  Lord  Fitzwarren ;  and  then  to  the  the  settlor  re- 
right  heirs  of  John,  late  Earl  of  Bath,  his  irrandfather.  mainderio 
^  '  '        ®  the  use  of  the 

heirs  females  of  the  body  of  Lord  F.,  remainder  to  the  right  heirs  of  Jo4b  Lonl 

Bath,  his  graiidfalher. 

Provided  that  he  the  said  William  Earl  of  Bath,  by  Power  for  fbe. 
deed  or  deeds,  shall  or  may  from  time  to  time  appoint  ^p^t  the' 
so  much  of  the  premises  (except  the  Paid  premises  in  premilies  iexr 
High  Holborn,  and  in  the  county  of  Stafford  afore-  in5)SrVw 
said,)  as  he  shall  think  meet,  to  and  for  jointure  of  hisowawifjK 
such  woman  as  he  shall  marry ;  aad  for  the  jointure  ^t^^V''^ 
of  such  wife  as  Edward  shall  marry ;  and  also  to  make  And  tomiike 

leases  for  twenty-one  years,  or  life  or  lives,  of  anv  ****^  ^^^3} 
*    r*u        -J  a-  J  •       1.  P  years,  oi^ life 

part  of  the  said  manors,  &c.  and  premises  before  men-  or  lives,of  fte 

tioned  (except  the  said  premises  in  High  Holborn,  pr^miiest  epi- 
and  the  said  county  of  Stafibrd,  &c.)  in  possession,  re-  ^ws!^SbL 
version,  or  e^ppectliBcy,  and  with  or  without  reserva-  revenion  oik 
tion  of  any  rent;  and  like  power  for  Edward,  after  ^Sf^niw^^ 
power  for  D»  V.  after  the  death  of  the  settlor,  to  appoint  any  of  the  premises  (ex- 
cept as  is  last  hefore  meatidhed  U>-  be  excepted)  in  joiature,  and  to  grant  leases  as 
liaore  of  the  premisei  before  mentioned,  except  £.  and  D. 
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BotWOKTH 

V, 
FORAK». 


Power  for  ' 
H.B.  after  the 
decease  of  the 
settlor,  and  of 
Ld.F.with* 
outsnchissae 
male  of  their 
bodies  as 
aforesaid,  to 
appoinlthe 
premises  be- 
fore mention- 

ed  (9S€9P%  M» 

iomtore  to- 
lls own  wife 
or  wives,  and 
to  make  leases 
of  the  pre- 
mises (ercepi 

ed  to  be  ejp" 
cepied,) 

And  then  the 
fines  were  to 
enure  of  the 
lands  so 

rkntedb)[ 
B.  in  Join- 
tures and 
leases;  asalso 
of  all  the 
other  the  said 
premises  (ex- 
cept B.  and  D.) 
to  the  uses 
aforesaid,  and 
to  and  for  no 
other  uses. 
By  this  it  may 
seem,  these 
were  intended 
to  be  toUlly 
excited.    . 


the  death  of  William,  to  limit  any  of  the  manors,  &c* 
and  premises  before  mentioned  (except  as  is  last  before 
mentioned  to  be  excepted)  or  so  moch  of  the  same  as 
he  shall  think  fit,  for  jointure  for  sach  woman  as  he 
shall  marry,  for  his  life ;  and  to  make  leases  of  any 
part  of  the  said  manors,  &c.  and  premises  before 
mentioned  (except  the  said  premises  in  High  Holborn 
and  in  the  county  of  Stafford  aforesaid)  to  any  person 
or  persons,  for  twenty-one  years,  or  one,  two,  or 
three  lives  in  possession,  reversion,  or  expectancy, 
&c.  reserving  the  old  rents  rateably  and  propor- 
tionably. 
And  it  is  further  provided^  that  it  likewise  shall  be  lawful 
for  the  said  Henry^  at  any  time  or  times^  and  from  time 
to  timey  cfier  the  death  of  the  said  Earl  Williamy  and 
of  the  said  Edward^  without  such  issue  male  of  their  se* 
veral  bodiesj  lawfully  to  be  begotten^  as  is  before  men- 
tionedy  to  assign^  limits  or  appoint  any  of  the  said  ma^ 
narSySfc.  and  premises  brfore  mentioned  (except  as  is 
before  excepted)  or  so  much  of  the  same  as  he  shall 
think  fit^  to  and  for  the  jointure  and  jointures  of  such 
woman  as  he  shall  at  any  time  or  times  hereafter  marry y 
for  terms  of  the  life  and  lives  of  such  wife  or  wives. 
And  that  also  it  shall  be  lawful  for  him  from  time  to 
time,  and  at  all  times,  after  the  decease  of  the  said 
William,  Earl  of  Bath,  and  Edward,  Liord  Fitzwar- 
ren,  bis  son,  without  such  issue  male  of  their  several 
bodies  lawfully  to  be  begotten  as  aforesaid,  by  any  his 
deed,  &c.  to  demise,  lease,  or  grant  any  part  or  parts 
of  the  said  manors,  &c.  and  premises  before   men- 
tioned (except  as  is  last  before  mentioned  to  be  ex- 
cepted) to  any  person,  for  one,  two,  or  three  lives  in 
possession,  reversion,  or  expectancy,  wherein  the  old 
rent,  &c«    And  that  then  also,  and  in  every  such 
case,  the  said  fine  shall  be  and  enure,  and  the  said 
conusees,  &c.  shall  stand  seised  of  and  for  so  much  of 
the  said  premises  as  shall  be  so  assigned,  limited,  or 
appointed  by  the  said  Henry  in  jointure  as  aforesaid, 
or  shall  be  by  him  left,  &c.  as  aforesaid,  to  and  for 
the  use  of  the  said  wife  and  wives  of  Henry,  for  term 
of  their  natural  lives  respectively  as  aforesaid;  and 
also  to  and  for  the  use  and  behoof  of  the  said  lessee 
and  lessees  of  the  said  Henry,  during  their  several 
terms,  &c.  and  as  well  of  the  reversion  and  rever- 
sions of  all  and  singular  the  premises  which  shall  be 
00  assigned  for  jointurei  or  demised^  leased,  or  granted 
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by  the  said  William,  Edward,  and  Henry,  and  any  of       1060. 
them  respectively  in  manner  and  form  aforesaid ;  as      ^*^^v^h/ 
also  of  all  other  the  said  premises  before  mentioned    «^^<^RTk 
(except  the  said  premises  in  High  Holbom,  and  in     Forabd. 
the  county  of  Stafford)  to  the  uses,  limitations,  &c. 
hereinbefore  declared,  &c.^  and  to  and  0>r  no  other 
uses. 
And  then  there  is  a  power  for  William  Earl  of  Bath  A  power  for 
to  revoke.  *^«  *f"*®«^  ^ 

revoke. 
Then  they  find  the  death  of  Earl  William,  and  that  The  settlor 

Eklward  was  his  only  son  and  heir  ;  who  entered,  and  ^i^-  I>ord 
had  issue  the  said  Elizabeth,  wife  of  the  said  Earl  of  ![;n^||l,a1Ieir 
Denbigh,  Dorothy,  and  Anne,  his  daughters;  and  entered, and 
died  without  issue  male.  EJ^ISSa 

wife  of  the  Earl  of  D.,  the  lessors  of  the  pUintiff,  Dorothy  and  Anne )  and  he  died 
without  issue  male. 

And  find  that  12,000/.  was  raised,  received,  and  made  ]«,ooor.rai8ed 
out  of  the  rents,  issues,  revenues,  and  profits  of  the  out  of  the 
land  in  the  said  indenture  excepted  (other  than  the  S^tld^c^' 
premises  in  High  Holbprn,  and  the  said  county  of  cmt  B.  an4 
Stafford,)  after  the  d^ath  of  the  said  Edward  by  the  ^'^ 
trustees,  and  paid  to  the  said  three  sisters,  vts.  each 
of  them  4000/.  according  to  the  provision  in  the  in* 
denture. 

And  then  find  that  the  said  Henry  (he  being  then  Earl  H.B.  married; 
of  Bath)  married  Rachel,  the  now  countess,  and  after-  i^  ooof.  j^ 
wards ;  and  also,  after  the  IS,000/.  raised^  received  ed  and  paid 
and  paid  to  the  said  three  daughters,  that  Henry,  by  jjf  iS4^|^'^ 
indenture  dated  30th  Jan.  1649,  and  found  in  hose  appoints  A. 
verba^  reciting  the  said  fine,  and  deeds  of  20*  Jtfoii,  JjJ^^^fj^ 
7  Jac.  and  of  V  Aug.  17  Jac.  and  that  the  said  por-  wife  in  Join- 
tions  were  raised  out  of  the  rents,  revenues,  fines,  tore, 
casualties,   and    profits  of  the  premises,  and  paid, 
whereby  he  is  become  seised,  cfe,  &c.  and  hath  power 
to  limit  any  of  the  premises  (except  in  High  Holborn, 
and  the  county  of  Stafford)  in  jointure.    Now,  by 
virtue  of  and  according  to  his  power  in  consideration 
of  marriage  had,  and  7000/.  paid,  and  great  affection 
to  bis  wife,  and  for  an  increase  of  jointure  to  her  of 
the  lands  hereinafter  in  these  presents  mentioned, 
and  for  other  considerations,  he  declares,  limits,  and 
appoints,  that  the  manors  of  Huntspill,  Norton,  Fitz- 
warren,  Naunton,    and    Taunton    hundred,   fairs, 
markets,  and  all  other  the  premises,  with  the  ap- 
purtenances in  Huntspill,  Norton,  Fitzwarren,  Naun- 
ton and  TauntQo,  and  in  every  or  imy  of  tbem  in  the 


1006.  said  eouDty  of  Somerset    and  tbe  sdid   tnaDof  of 

^^^'^^'^^  Baunfon  USbulroe,  alidB  Uffeolme  and  HMkpen,  and 

*'**''^**"  the  hundred,  fairH,  market*,  dnd  other  the  premises, 

•Fo»A«D.  ^^^^  ^®  appurtenances  there  in  the  ooooty  of  Devon^ 

shall  be,  and  the  said  fine  shall  be  and  enore,  and  the 
oonsignees^  &e.  shall  thereof  stand  seised  to  the  use 
of  her  the  said  Rachel  and  her  assigns,  for  her  life« 
for  herjointare,and  in  aiigmentatioaof  the  same,  and 
the  better  support  of  her  honour  and  maintenance^ 
and  in  liea  and  bar  of  her  title  of  dower,  &c*  with  a 
proviso  that  leases  ali^eady  made  or  to  be  made  bj 
Henry,  &c.  shall  be  quietly  held  and  enjoyed,  accord- 
ing ta  the  tenor,  .&c.  thereof,  and  then  find  the  deaths 
H.B.died.  And  then  find  the  death  of  Henry  without  issue,  and 

b'^b^'*^?^^^  Rachel  yet  living,  and  her  entry  into  the  said  third 

into  the  third  ps^rt,  whereof  she  was  seized,  till  the  said  Earl  of 

•f^^"^'*^  Denbigh  and  Elizabeth,  his  wife,  entered  upon  her, 

itiiaed  thereof  ^"^  made  the  lease  to  the  plaintiflT,  who  entered,  and 

till  tbe  said  was  posses "led  till  the  defendant,  by  the  command  of 

Blhlabe^hif  ^^  ^^'^  Rachel,  Coontess  of  Bath,  entered  upon  him, 

wife  entered,  and  ejected  him^     Sed  uttUnf^  Sot. 

and  made  the 

lease  to  the  plaintiflT,  who  entered,  and  was  thereof  possessed  till  the  defendtftft  by 

command  of  tiic  joiatresi,  ejected  hitp.    Sed  uirum^  b;c.  . 

The  intention  It  is  to  be  agreed  that,  as  well  in  deeds  as  in  wills,  the  inten*" 

•f^*^P"!jy  tion  of  the  party  must  be  the  rule  and  guide  to  interpret  and 

aad'irui^i»  exponmt  them :  but  this  intention  most  be  first  manifest,   not 

d*»^^^«l*  merely  conjectural ;  secondly,  it  must  not  be  a  foreign  or  col- 

butUnost  lateral  intensions  but  drawn  out  of  the  body  of  the  deed  itself; 

befifstmaa*-  and,  thirdly,  it  must  not  be  contrary  to  the  letter;  for  that  were 

ro^Teotti-  not  interpreturij  sed  cottdere, 

jeolacaK  Secondly,  it  must  be,  not  a  forei^  or  collateral  intention-,  bot  drawn 
out  of  the  body  ot  the  deed-  itself;  and,  thirdly,  it  must  not  be  contrary  to  the 
letter ;  for  that  were  not  interpretari,  sed  condere. 

Wills  receive  Wills,  because  men  are  supposed  to  be  in  extremis,  el  inopei 

Tour  that '  consilii  when  they  make  them,  then  received  so  much  favour^ 

quanium  fieri  that,  quantum  fieri  polestj  the  law  itself  is  made  to  bow  to  the 

ffw  iteilHs  ''^^^"^'o"  of  the  will  appearing  manifestly  in  the  will   itself, 

made  to  bow  But  deeds  are  supposed  to  be  made  in  health,  and  by  advice  ; 

to  the  inten-     and   therefore,  if  the  law  be  clear  and  plain  upon  the  words  as 
tionofthe        .^  .  i     i     i  •         i      /.  n  .      m.      .    , 

wilUappear-     >^  is  penned,  the  letter  is  to  be  followed.     The  indenture  is  as 

ingmanifesily  the  law  among  the  parties:  et  a  verbis  lesis  non  est  rece* 
m  the  will  it-      ,      *  or*  & 

self.    But  if     dendum. 

tlie  law  be  clear  and  plain  on  the  words  of  a  deedj  as  it  is  penned,  the  letter  is  to 
be  followed.  '  f         > 

Taking  these  rules  along  with  me,  of  which  I  need  not  give 
particular  instances,  ibr  my  brethren  lay  the  same  grounds,  I 
-shall  state  the  case  by  opening  the  indentiire  of  T  Aug.  17 
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Jac  ;  and,  indeed,  it  must  take  np  move  tinie  in  the  opening        l<Nkf« 
df  it,  than  in  debating  of  it,  there  being  no  arguments  to  be 
made  upon  it,  but  out  of  the  indenture  itself. 

The  indenture'  itself  having  recited  the  fine  by  William 
Earl  of  Bath,  6.  Jac.  of  these  manors  and  lands  in  question,  in 
com.  Somerset^  and  of  others  in  Cornwall,  and  in  the  county 
t)f  Stafford,  and  of  dirers  manors  and  lands  in  the  county  of 
Devon;  and  of  the  manor  of  Huntscourt,  in  the  county  of 
Glooce&ter ;  and  of  a  messuage  and  four  acres  in  High  HoU 
born,  in  the  pacishes  of  St»  Andrei»s  and' St.  Pancras,  in  the 
county,  of  Middlesex  ;  and  having  also  recited  the  indenture 
7  J ac.  leading  the  use  of  that  fine  to  him  and  his  heirs;  and 
his. having  power  in  that  indenture,  under  such  limitations,  and 
ia  aucK  manner,  as  he  should  declare,  to  limit  and  appoint  any 
new  or  other  powers;  according  to  that  power  by  this  inden- 
ture, 17  Jac.  he  first  limits  several  new  uses  ;  and  then  be 
raiseth  several  powers  by  several  provisoes  ^  and  there  are 
several  exceptions,  both  in  the  limitations  of  the  uses,  and  in 
the  provisoes  ;  all  which  it  will  be  necessary  to  consider  in  re- 
spect of  the  leference  to  them  in  the  words  of  exceptions  in 
the  proviso  ofpower  for  Henry^  whereupon  the  questiiNi  now 
^is,  which  are  ^^  except  a&  isi  hefiara  excepted." 

First,  he  limits  that  ^^  the  fine  shall  be,  and  the*  conusees 

^rimll  stand  seised  of  the  manors  and  premises  in  the  fine 

=^ther  than  the  premises  in  High  Holbornj  and  in  the  county 

-of  StaffordC^)^  there  is  the  first  exception,  ^^  to  and'fer  the  uses 

-hereafter  expressed,  viz.  To. the  use  of  the  Earl  himself  fbr 

life,  and  after  to  the  use  of  Edward  Lord  Fitawarren  bis  son 

for  Irfe,  and  so  to  his  first  and  other  sons  and  the  heirs  males 

of  their  bodies,  remainder  in  use  to  the  heirs  males  of  the 

£iirrs  body  ;  and  for.defauh  of  such  issue,  then  the  fine,  &c. 

to  bp^  and  the  conusees  to  stand  seized  of  all  the  said  manors 

and  premises  {other  than  the  said  premises  in  High  Holborn  sdBzceptioiK 

end  in  the  said  county  of  Stafford  aforesaid,  and  except  the 

manors  and  lordships  of  Huntspilli,  Src,  and  all  other  the  pre- 

mises  in  the  county  of  Somersetj^  being  the  lands  in  question^ 

and  "  also  except  the  manors  and  lands  of  Bmnpton,  Ugbulnty 

and  Hackpen^  in  the  county  of  Devonj*  not  now  in  question,) 

''  to  the.  use  of  Henry  Boucbier  afterwards  Earl  of  Bath"  (in 

the  right  of  whose  wife  the  defendant  claims)  ^^  for  his  life,  and 

after  to.  the  use  of  his  first  and  other  sons  and  the  heirs  males 

of  their  bodies.    And  of  the  said  manors  and  premises  so  ex« 

cepted  as  afonesaid  {other  than  of  the  said  premises  in  High  SdKiception. 

Holborn  and  in  the  county  of  Stafford)  to  the  use  of  Fnaneis 

Lord  Russel  and  others"  (the  parties  to  the  indenture,)  ^  and 

their  heicj^  till  they  shall«<after  the  death  of  the  itid^Eari  and 
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1666.        Edward  Lord  Fitzwarren  without  heirs  males  of  their  bodies) 

^^"^^^^^^      receive  and  make  out  of  the  rents,  fines,  &c.  or  profits  thereof 

BoswoRTH    4000/.  a-piece  for  each  daughter  of  the  said  Edward ;  and  after 

FoRARo.     ^^^  raising  thereof,  then  of  the  said  manors  and  premises  so 

4th£zceptioiL  ^^^^pt^d  also  (ether  than  the  said  premises  in  High  Holbom 

and  in  the  county  of  Stafford  aforesaid)  to  the  use  of  the  said 
Henry  for  life,  and  so  to  his  first  and  other  sons  and  the  heirs 
males  of  their  bodies ;  and  for  default  of  such  issue,  then  the 
fine  shall  be  and  the  conusees  shall  stand  seized  of  all  the  said 
premises  comprised  or  mentioned  in  the  said  fine  to  the  use  of 
the  heirs  females  of  the  body  of  the  said  Earl,  remainder  to  the 
heirs  females  of  the  body  of  the  Lords  Fitzwarren,  &c.'' 
Wrotteiley  So  that  in  these  limitations  of  uses  here  are  four  exceptions ; 

^^Co™  '    ®^"®  ^°*y  ^^  ^*^*  Holbom  and  the  lands  in  Staffordshire  /  fi>r 
los/  the  words^^^  other  than*'  are  words  of  exception  in  themselves, 

and  appear  to  be  so  understood  here ;  for  in  the  very  limita- 
tion of  the  other  excepted  premises  it  is  here  twice  repeated  as 
formerly  excepted — ^'  and  of  the  said  manors  so  excepted  aa 
aforesaid,  other  than  the  premises  in  High  Holbom  and  in  the 
county  of  Stafford/*  and  it  is  more  manifest  by  the  subseqaenC 
exceptions  upon  the  powers,  where  the  very  words  are,  ^'  €x- 
cept  the  premises  in  High  Holbom  and  in  the  ccmdy  of  Stq^ 
ford.**  Which  observation  I  make,  by  the  wtfy,  to  prevent,  or 
rather  to  answer  an  objection  that  was  touched  on  at  the  bar, 
and  might  be  made  use  of  to  .^mother  purpose.  That  there 
needed  no  exception  for  the  lands  in  High  Holborn  and  Staf* 
ford ;  for  admit  it  were  so,  yet  it  appears  those  were  de facia 
excepted,  and  intended  to  be  excepted  in  several  places  in  the 
deed ;  and  therefore  the  relative  words,  ^^  except  before  ex- 
cepted," must  necessarily  reach  to  those  lands  also;  but  be 
that  looks  into  (he  body  of  the  deed  shall  find  matter  to  doubt 
whether  there  were  not  uses  limited  of  those  lands  also  after 
failure  of  heirs  male.  My  brother  Tyrrell  put  a  case  wherein 
he  made  a  difiereoce  between  ^'  other''  and  ^^  except ;"  and 
therefore  put  a  case,  if  A.  sell  to  B.  all  his  land  in  Dale  other 
than  Whiteacre^  and  all  his  land  in  Sale  except  Bhckacrefor 
ttcenty'One  years^  and  with  remainder  to  D.  for  tweniy^onc 
yearsj  except  before  excepted^  he  holds  that  Whiteacre  passed 
to  D.,  for  that  was  not  verbally  excepted.  But  I  utterly 
deny  it. 

I  come  now  to  the  provisoes  whereby  the  powers  are  created : 
they  have  also  their  several  exceptions. 

First  it  is  provided,  ^^  that  the  Earl  during  his  life  may  limit 
so  much  of  the  said  manors  and  premises  before  mentioned, 
except  the  said  premises  in  High  Holbom  and  in  the  county 
•f  Stafford  aforesaid^  as  he  shall  think  meet,  for  a  jointure  for 
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each  wife  as  be  or  his  don  shall  marry  respectively  ;*'  and  also 
may  ^'  lease  any  part  of  the  said  manors  and  premisses  before 
mentioned,  except  the  said  premises  in  High  Ilolbom  and  in 
the  said  county  of  Slnjford^  to  any  person,  &c,  for  tw6nty-one 
years,  or  any  life,  or  lires,  or  years  determinable  upon  any 
life,  or  lives,  in  possession,  reversion^  expectancy^  or  by  way 
of  remainder,  or  for  any  number  of  years  determinable  upon 
bne,  tvro,  or  three  lives  in  possession,  reversion,  &c.,  reserving 
the  usual  yearly  rents,  or  rateably  and  proportidnably/' 

Then  it  is  provided^  that  it  likei^ise  ^^  shall  be  lawful  for 
the  said  Henry  Bouchier  at  any  time  or  times,  and  from  time 
1o  time,  after  the  death  of  the  said  Earl,  and  of  the  said  Lord 
Fitzwarren,  without  such  issue  male  of  their  several  bodies 
begotten  as  is  before  mentioned,  to  limit  any  of  the  said  manors 
and  premises  before  mentioned^  (except  as  is  before  excepted) 
or  so  much  of  the  same  as  he  shall  think  fit,  for  jointure  for 
such  wife  as  he  shall  marry  :*' — upon  this  exception  the  question 
ariseth.  And  also  that  it  ^^  shall  be  lawful  for  the  said  Henry 
Bouchier  from  time  to  time  and  at  all  times,  aAer  the  decea$>e 
of  the  said  Earl  and  Lord  Pitzwarren  without  such  issue  malef 
of  their  several  bodies  begotten  as  aforesaid^  to  lease  any  part 
of' the  said  manors  and  premises  before  mentioned  (except 
before  mentioned  to  be  excepted)  to  any  persons  for  twe«ity- 
one  years)  or  for  one,  two,  or  three  lives,  &c.,  verbatim  mU^ 
iaiis  mutandis  as  in  the  power  of  leasing  to  the  Lord  FitaS^ 
warren* 

Upon  the  former  of  these  two  powers  given  tb  Hetiry  Bou^^ 
ehier,  the  question  is,  whether  those  words  ^^  except  as  is  be-s 
fore  excepted"  do  except  out  of  Earl  Henry's  power  to  mak6  A 
jointure  of  the  Somersetshire  lands  now  in  question,  and  thd 
three  manors  in  Devon.shire^  which  were  formerly  excepted  in 
the  limitations  to  him,  and  limited  to  the  Lord  Russcl  and 
others  and  their  heirs,  till  4000/.  a-*picce  were  paid  theui  for 
each  daughter  of  Edward  ;  and  afler  those  sums  raised,  then 
aUo  limited  to  him,  and  not  before^  I  am  of  opinion  that  the 
Somersetshire  lands  and  the  three  manors  in  Devonshire,  li- 
mited for  the  raising  of  portions  for  the  daughters  of  Earl 
Edward,  are  wholly  excepted  out  of  the  powers  of  Earl 
Henry  to  limit  the  same  as  jointure;  and  consequently  that 
judgment  ought  to  be  given  for  the  plaintiflTi 

There  have  been  two  constructions  made  at  the  bar  of  thes^ 
Words  in  Earl  Henry's  power,  "  except  as  is  before  excepted,'^ 
by  those  who  hav0  argued  for  the  defendants 

The  first  is  that  the  wdrds  "  except  as  is  before  (jxeepted'' 
ihall  extend  only  to  except  the  lands  in  High  Holborn  and  ifi 
the  fto&ritjr  of  StaSbi'd^  and  not  at  all  to  except  the  Somerset* 
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1666.  shire  or  other  lands.  First,  for  that  all  the  other  exceptions  in 
the  powers  are  only  of  the  lands  in  High  Holborn  and  Staf- 
fordshire ;  and  it  is  reasonable  this  should  have  the  same  con- 
struction, being  amongst  them.  And,  secondly,  that  it  is  rea« 
sonable  to  construe  the  words  with  reference  ad  uUhnmn  an^ 
tecedens  (the  powers  given  to  Edward)  ;  the  rather  also  becanse, 
thirdly,  the  proviso  is  coupled  by  the  word  ^'  likewise"  to 
the  former,  ^^  provided  that  it  likewise  shall  be  lawful  for 
Henry,  &c." 

To  which  I  answer,  first,  that  the  words  ^^  except  before 
excepted,"  and  ^^  except  as  is  before  excepted,'*  taken  accord- 
ing to  the  letter,  relate  to  all  that  is  before  excepted  in  eodem 
genercy  all  that  relates  to  the  same  hand.  If  the  words  had 
been  expressly  ^<  excepted  all  before  excepted,"  it  had  been 
^^  excepted  all  that  was  before  excepted  in  the  limita- 
tions;" and  it  is  tantamount,  for  indefinitum  asque  pallet  um* 
versali.  Secondly,  the  different  penning  of  the  several  ex- 
ceptions in  the  powers  argues  the  intent  and  meaning  of  them 
to  be  several.  Upon  that  learning  divers  cases  may  be  put, 
as  Carter  and  Ringstead's  case,  8  Co.  SS5. ;  Ewer  and  Hej- 
don's  case,  Cro.  Eliz.  476. ;  and  divers  others. 

The  powers  to  Earl  Wiliam  and  Lord  Fitzwarren  have 
the  exception  either  expressly,  ^^  except  the  premises  in  High 
Holborn  and  Staffordshire,"  or,  where  it  is  immediately 
before  expressly  excepted,  they  have  the  exception  with 
reference,  "  except  as  is  last  beforementioned  to  be  ex- 
cepted;" and  so  it  is  bound  up  to  Holborn  and  Staf- 
fordshire by  that  reference.  But  in  the  powers  to  Earl 
Henry  the  power  for  jointure  is  "  except  as  is  before  ex- 
cepted," not  ^^  except  as  is  last  before  mentioned  to  be  ex- 
cepted ;"  and  so  is  left  loose,  and  not  restrained.  But  *^  ante^^ 
reacheth  to  all  that  is  excepted  as  to  and  concerning  the  same 
person.  Now  the  word/^rc?,  where  it  is  not  restrained,  reach- 
eth to  all  before  it,  as  prasconcessa^  prcerecitata,  prcementtonatay 
and  the  like ;  and  so  prce-excepta.  And  the  argument  of  re- 
ference ad  ultimum  anlecedens  is  but  petilio  principii ;  for 
I  deny  that  the  exception  in  the  power  to  Edward  Lord 
Fitzwarren  was  the  antecedent  to  which  this  exception  in  Earl 
Henry^s  powers  relates  :  but  the  exception  in  the  limitation 
of  use  to  Earl  Henry  himself,  that  was  the  antecedent  to  which 
Force  of  con-  it  refers.  And  for  the  word  '^  likewiscy^  which  was  insisted  on 
junctions  m     ^^  ^Y\e  bar,  it  is  a  coupling  word  as  to  the  power,  that  he  shall 

have  powers  as  the  other  bad  powers  ;  but  extends  not  to  the 
qualifications  of  those  powers,  which  are  to  be  fetched  out  of 
the  powers  themselves.  As  it  is  in  fines  where  there  are  se- 
veral conusors,  after  the  first  there  is  *'  et  priBterea^^^  "  tt  uU 
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terius,'^  «  ei  etianij'^  "  et  imuper,^  Sec.  and  so  several  varia-     ^^^ 

tioos  of  the  phrases  by  the  clerks ;  so  it  is  here,  and  in  other 

conveyances,  there  beings  several  provisoes  for  powers.    There 

is,  first,  a  proviso  for  Earl  William  for  jointure  ;  then  it  begins     Fobard. 

with  **  moreover'*  for  his  leases;  then  proceeds  to  **  andjur" 

tber**  for  the  Lord  Fitzwarren's  powers  for  jointure,   and 

^  that  also*'  for  his  leases ;  and  then  it  follows,  "  and  that 

likewise  it  shall  be  lawful  for  Henry  to  make  a  jointure,"  so 

that  there  is  no  more  to  be  inferred  from  the  variation  of 

these  phrases  in  the  coupling  words,  but  that  they  demonstrate 

the  clerkship  of  the  clerk  who  drew  them,  and  signify  the  same 

thing  in  different  expressions. 

In  Spert  and  Bence's  case  there  was  a  devise  by  Thomas  Tr.ioC.B.R. 
Cann  of  some  lands  to  Thomas  his  son  in  tail,  and  of  other 
lands  to  Francis  in  tail ;  then  there  was  a  devise  of  others  to 
Henry  in  fee. — ^*  llenij  I  give  to  my  said  son  Henry  my  house 
aod  lands  in  Wickware.  Ilem,  I  will  that  all  bargains  which 
I  have  from  Nicholas  Webb,  my  son  Henry  shall  enjoy,  and 
his  heirs  for  ever ;  and  for  lack  of  heirs  of  his  body  to  remain 
to  Francis  for  ever,"  It  was  strongly  urged  that  Henry  had 
ao  estate  of  inheritance  in  Wickware;  for  he  devised  in  the 
clauses  to  the  other  sons,  and  also  to  Henry  himself,  estates  of 
inheritance  in  other  lands ;  and  by  intendment  his  affection 
was  equal.  And,  2dly,  the  item  couples  them  together,  that 
be  should  have  as  great  estate  in  quantity  as  the  others.  But 
it  was  adjudged  by  all  the  judges,  both  in  C.  B.  and  after  in 
B.R.  First,  that  Henry  had  but  an  estate  for  life  in  the  bouse 
and  land  in  Wickware,  though  it  was  in  the  midst  of  devises 
of  greater  estates  :  secondly,  that  the  item  shall  not  extend  to 
the  quantity  of  the  estate,  but  to  the  clause  following  that  ho 
deviseth,  &c. — which  interpretation,  being  in  the  case  of  a  will 
is  much  stronger  than  our  case,  and  answers  both  the  objec* 
tions;  both  that  from  the  word  ^'  likewise^^*  and  also  the  other 
objection  from  the  expounding  the  proviso  by  the  other  pro- 
visoes to  which  it  is  subjoined. 

But  I  shall  not  need  to  labour  much  to  prove  that  the  ex- 
ception in  the  power  to  Earl  Henry  extends  to  the  Somerset- 
shire,   and  other   the   portionary  lands;    for,  secondly,  this 
construction,  that  the  lands  arc  not  at  all  excepted  out  of  the 
powers  to  Earl  Henry,  would  wholly  cross  the  purport  of  the 
deed ;  for  if  the  Somersetshire  lands  were,  by  construction, 
wholly  out  of  this  exception,  then  Henry  had  power  to  make  a 
jointure   to  his  wife  of  these  lands  before  the  4,000/.  a-piece 
raued.    And  by  the  other  power  which  Henry  had  of  making 
leases  (which  is  penned  in  the  same  manner,  and  refers  to  this 
powerof  making  a  jointure^)  by  the  words  ^^  except  as  is  last 
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l)erore  mentioned  to  be  eltcepted/*  be  would  bave  power  i(9 
make  leases  for  three  lives  or  years^  determinable  upon  WveB 
in  possession,  revei'sion^  ejlpectancy,  or  remainder  of  tbesier 
portionary  lands;  and  so  nori  constat  whether  the  IS,000/. 
would  ever  be  raised  time  enough  for  marridge  portions  or  not ; 
for  upon  the  jointure  tio  rent  would  be  reserved,  and  perhaps 
the  leases  might 'be  made  for  (hi'ee  lives,  or  years  determinable 
upon  three  lives,  to  begin  after  the  jointresses  death ;  however^ 
after  leases  then  in  esse,  or  to  be  made  at  any  time  during  hia 
lifes  during  which  time  the  portions  by  Ibis  eodstruction  could 
not  be  raised. 

The  estate  is  raised  by  virtue  of  the  power" ;  d^d,  therefore^ 
it  hath  its  essence  out  of  the  estate  which  passed  hy  the  fine 
levied  by  William,  Earl  of  Bath ;  and,  as  it  is  said  in  Whit-* 
lock's  case,  in  construction  of  law,  the  lease  or  jointure  would 
precede  all  the  particular  estates,  and  be  taken  as  if  the  use  had 
been  originally  limited  to  the  jointress,  or  such  lessee,  and 
after  to  Earl  William  for  life,  remainder  to  Edward,  remain- 
der to  Henry,  &c« 

For  that  cause,  in  Fox  and  Brickwood's  case,  J.  S.,  hairing 
made  a  lease  for  life,  levies  a  fine  to  the  use  of  B.  for  fifteen 
years;  and  afterwards  to  the  use  of  himself  for  life  ;  with  a 
power  for  him  to  make  leases  for  three  lives,  or  twenty-one 
years  in  possession ;  when  the  lessee  for  life  dies,  by  virtue  of 
this  power  J.  S.,  the  conusor,  may  make  leases,  notwithstand- 
ing the  precedent  limitation  for  fifteen  years  to  B.,  which  leases^ 
in  construction  of  law,  shall  precede  the  estate  to  B<  And  this 
is  a  good  pQwer,  though  J.  S.  had  not  the  present  poaseasion, 
but  B.  had  it  by  the  estate  for  fifteen  year8.(fr)  So  here,  though 
the  estate  be  not  limited  to  Earl  Henry,  till  after  the  deter- 
mination of  the  estate  to  the  Lord  Russell  and  others,  by  the 
raising  of  the  4,000/.  a^^year  for  the  daughters ;  yet  the  power 
being  to  take  effect  at  any  time  or  times,  and  from  time  to 
time  after  the  death  of  the  said  Earl  William,  and  the  Lord 
Fitzwarren,  without  issue  male,  if  the  Somersetshire  lands  be 
wholly  out  of  the  exception,  Earl  Henry,  after  their  deaths 
without  issue  male,  might  make  use  of  this  power,  either  for 
jointure,  or  lease  during  that  estate,  limited  to  the  Lord  Ru»> 
liell  and  others  for  raising  the  portions* 

This  was  so  unreasonable  a  construction,  and  so  clearly  con^ 
trary  to  the  intention  of  the  parties,  that  the  defendant's  coun- 
sel re8ort(ed  to  another  construction  of  the  words.    And  my 
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brethren,  who  have  since  argued  for  the    defendant,    have 
waived  this  construction.    My  brother  Tyrrell   indeed  urged, 
that  the  exception  was  uncertain  and  void,  becauHO  it  appears 
not  to  which  of  the  exceptions  the  clause  ^*  as  is  before  eX" 
cepledy**  in  Earl  Henry^s  power,  related.     But  then  we  fall 
into  the  ill  consequences  of  the  other  construction  ;  for  then 
Earl  Henry  might  make  jointures  or  leases,  after  the  death  of 
Earl  William  and  Edward  without. issue,  of  the  portionary 
lands,  before  the  1S,000/.  raised.     But,  2dly,  the  exception  is 
not  uncertain,  neither  in  the  opinion  of  those  who  argued  for 
the  defendant,  who  say  it  refers  to  the  last  exception  in  Ed- 
ward's powers,  and  no  further,  and  so  only  excepts  Holborn 
and  Staflbrdsbire ;  nor,  in  our  opinion,  who  are  for  the  plain* 
tiflT,  and  say  it  refers  to  the  exception  in  the  limitation  of  the 
Earl  to  Earl  Henry. 

But  now  the  second  construction,  made  on  the  l)ehalf  of 
the  defendants,  of  the  words  "  except  as  is  be/ore  excepted  '* 
was  this; — except  the  Somersetshire  lands, and  other  the  landn 
appointed  for  portions  as  they  are  before  excepted  ; — that  is, 
wbiM  the  estate  is  to  be  in  the  Lord  Kussell,  and  other  the 
trustees  for  raising  portions,  they  shall  be  excepted;  but  when 
tiiose  portions  are  raised,  then  the  estate,  being  in  Earl  Henry, 
lie  shall  have  those  powers  of  making  a  jointure  or  leases  of 
them  also.  In  the  first  limitations  to  Earl  Henry,  these  por- 
tionary lands  were  first  excepted  from  him,  and  after  that  the 
estate  limited  to  Lord  Russell  and  others  for  portions,  was 
determined,  the  same  lands  were  limited  to  him  for  like  estate 
as  be  bad  in  the  rest ;  and  it  is  urged,  that  as  the  exception  was 
in  the  limitations,  so  it  is  reasonable  to  construe  it  in  these 
powers ;  and  as  a)l  the  other  powers  went  along  with  the  estate, 
over  all  but  High  Holborn  pnd  Stafibrdishire,  so  it  is  reason- 
able this  should  go  with  the  estate,  that  nhen  Earl  Henry  had 
the  estate  in  these  lands,  he  should  have  the  same  powers  over 
these  lands  as  he  had  over  other  lands^  when  the  estate  thereof 
kh  to  him. 

This  seems  prima  facie  to  be  a  very  reasonable  interpreta- 
tion  in  itself;  and  it  hath  been  enforced  that  the  words  are  not 
** except, before  exceptcdy^  but  "  except  as  is  before  excepted." 
The  words  "  pro  uC'*  or  **  uC^  may  denote  not  only  the  thing 
excepted,  but  the  manner  how  it  is  excepted.  Those  lands  were 
excepted  frpm  Earl  Henry  in  the  limitations  of  uses  till  the  por « 
tioDs  raised,  but  not  afterwards ;  and  pq,  though  the  word«i 
"  except  as  is  before  excepted'*  in  this  exception  in  tlie  clause 
of  Earl  Henry *s  powers  shall  go  also  to  the  lands  in  High 
Holborn  and  Staffordshire  ;  yet  they  may  be  taken  thus, — ex-* 
Ccpt   uU    the  promise?   bpfgrc   c\\ccj)led|  »is  tlicv  arg  before 
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1666.        excepted ;  viz.  Holborn  and  StafTordshire  absoluteli/y  and  Sp- 

^^^*^^^^^     mersetshire,  and  other  the  portionary  lands,  during  the  time 

fioswoRTU    ^Ijj^i  iijg  Lord  Russell  and  other  trustees  have  them,  and  no 

FoRARD.     longer.   And  many  cases  may  be  put  where  the  words  shall  be 

taken  reddendo  singula  singulis^  and  the  word  respectively  be 

8  Co.  91.         supplied  in  law  ;  and  some  cases  where  the  word  "  as"  may 

Frances]  case,  jj^  construed  to  extend  not  only  to  the  thing  excepted,  but  to 

utu9.  the  qualifications  of  it  also. 

This  construction  hath  been  enforced  very  strongly,  I 
must  confess,  by  my  brethren  who  argued  against  me: 
but  both  of  them,  if  I  mistake  not,  went  further ;  and  insisted 
upon  that  which  was  but  touched  at  the  bar,  that  Earl  Henry, 
after  the  deaths  of  William  and  Edward,  without  issue  male, 
and  before  the  12,000/.  raised,  whilst  the  estate  was  in  the 
trustees,  might  make  present  appointment  to  his  lady  for  join- 
ture, which  appointment  should  take  effect  after  the  raising  of 
the  12,000/. 

The  truth  is,  I  think  it  necessary  for  them  to  make  this  con- 
struction ;  for  the  words  of  the  power  being,  ^^  that  it  shall  be 
lawful  for  Earl  Henry,  at  any  time  oV  times,  and  from  time  to 
time  after  the  death  of  Earl  William  and  Edward  Lord  Fitz- 
warren,  without  issue   male,   to   limit  any  of  the   premises, 
{except  as  is  before  excepted)  in  jointure,**  if  this  power  was  not 
exerciseable  till  the  12,000/.  was  raised,  then,  against  the  words 
of  the  power,  Earl  Henry  could  not,  at  any  time  or  times ^  and 
from  time  to  time  after  their  death  without  issue  malcy  limit  in 
jointure  any  of  these  lands  ;  for  (ill  the  portion  raised,  the  estate 
in  law,  after  Earl  William  and  Lord  Fitz warren's  death,  was  in 
the  trustees,  who  were  not  to  begin  to  raise  the  portions  till  after 
their  deaths  without  issue  male  ;  and  by  necessary  consequence 
the  words  of  the  power  must  extend  only  to  such  lands  as  might 
be  limited  by  Earl  Henry  at  any  time,  and  from  time  to  time 
after  the  death  of  Earl  William  and  his  son  without  issue^ 
which  these  lands,  upon  any  other  construction,  cannot. 

I  shall,  therefore,  in  the  first  place,  endeavour  to  prove,  that 
Earl  Henry  had  not  any  power,  nor  was  1t  intended  that  he 
should  have  power  to  limit  the  Somersetshire  lands  in  jointure, 
whilst  the  estate  was  in  the  trustees,  and  till  the  12,000/. 
raised ;  and  in  the  next  place  shew  that  the  other  construction 
of  the  words  **  except  as  is  before  exceptedy'*  that  the  exception 
is  not  absolute  but  partial  law — that  after  the  portions  raised, 
he  might  exercise  this  power,  ought  not  to  be  made. 

Wherein,  first,  I  shall  not  need  to  labour  to  prove  that  the 
whole  fee  simple  is  limited  to  the  Lord  Russell  and  other 
trustees,  till  the  portions  raised ;  for,  though  my  brother  who 
first  argued,  seemed  to  incline  that  it 'was  a  chattel,  yet  neither 
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ofray  brethren  ao^reed  to  it;  and  it  is  clear  that  it  is  a  fee 
simple.  The  difference  is  between  a  limitation  pf  use  to  a  man 
till  IS.OOO/.  raised ;  that,  perhaps,  in  a  use  (for  it  is  not  so 
dear  as  in  a  devise)  may  be  a  chattel.  But  if  it  be  limited  to 
the  use  of  a  man  and  his  heirs,  till  13,000/.  raised,  it  is  a  li- 
mited fee  simple  ;  and  whatsoever  estates  are  limited  over  are 
bat  contingent.  The  word  heirs  being  in  the  one  case,  and  not 
in  the  other,  makes  the  difference. 

In  the  next  place,  I  do  conceive,  under  favour,  that  these 
two  constructions  which  my  brethren,  who  argued  for  the  de- 
fendant, have  made  of  the  words,  e^eep^  as  is  before  exceptedyare 
one  contrary  to  the  other ;  for  if  the  words  "  except  as  is  before 
exceptedC^  must  be  thus  construed,  that  they  shall  extend  not 
only  to  the  lands  excepted,  but  also  to  the  qualification  of  the 
exception,  as  they  laboured  to  enforce  it  upon  the  ^^  as,"  and 
the  *^  sicut  /*  and  that  as  the  use  was  limited  to  Earl  Henry, 
after  the  portions  raised,  and  not  before ;  so  the  power  was 
ezerciseable  when  the  estate  came  to  him, — then  it  was  not  ex- 
erciseable  before  the  estate  came  to  him  ; — and  then  this  last 
conception,  that  Earl  Henry  might  make  an  appointment  of  a 
jointure  after  the  death  of  the  others  without  issue  male,  before 
the  estate  came  to  him,  cannot  hold.  It  is,  I  cohceive,  appa- 
rent they  do  so  interfere,  that  the  one  of  these  constructions  falls 
to  the  ground;  for  the  one  of  them  makes  the  estates  and  the 
power  necessarily  go  together ;  the  other  makes  the  power 
exerciseable  before  Earl  Henry  have  the  estate.  But  both  in- 
terpretations being  objected  to,  and  both  making  against  my 
conclusion,  I  shall  endeavour  to  give  answers  to  both. 

First,  then,  I  hold  that  Earl  Henry  had  no  power  to  limit  any 
of  these  portionary  lands  in  jointure  whilst  the  estate  was  in 
the  other  trustees,  and  not  in  him. 

I  found  the  first  reason  upon  the  words  which  my  brethren 
in  their  argument  enforced,  the  coupling  of  this  power  to  the 
others  with  words  of  connection  as,  ^Vand  it  is  further  provided, 
that  it  shall  be  likewise  lawful,"  &c.  All  the  other  powers  are 
powers  annexed  to  an  estate,  and  exerciseable  only  whilst  they 
have  the  estate  ;  and  by  the  same  reason  this  ought  also  to  be 
80y  and  not  to  be  a  power  in  gross.  This  is  argumentum  ad 
homines. 

This  very  power  to  Earl  Henry  to  make  a  jointure,  as  to  the 
rest  of  the  lands,  (which  I  shall  shew  anon  are  more  consider- 
able than  my  brother  Archer  would  have  them,)  is  a  power  an- 
nexed to  the  estate  and  use  limited  to  him,  and  not  in  gross. 
What  rule  or  measure  is  there  that  the  same  words  in  the  very 
same  clause  should  be  a  power  annexed  to  the  estate  as  to  the 
lent^  and  be  a  power  in  gross  as  to  these  lands,  there  being  no 
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1660.        variation  of  the  phrase  ?     Out  of  what  words  in  the  deed  can 
this  intention  of  a  present  appointment  of  a  future  estate  ap« 
pear  ? 
FoBARD.  ^^  ^^  appears  by  the  power  itself  that  it  is  for  limitation  of 

6  Co.  38.  ^  jointure,— is  an  estate  limited  to  commence,  no  roan  knows 
FitzwilUam's  when,  after  12,000/..  raised  by  one  who  hath  a  contingent  use, 
^^^  Hhich  may  also  be  disturbed  before  it  happen,  a  jointure? 

Aye,  said  one  of  my  brethren,  it  is  a  good  jointure,  though  not 
to  bar  dower,  or  within  27  H.  8.,  vet  within  the  statute  of 
11  H.  7. 

I  might  reply,  that  the  intention  of  the  parties  for  a  jointure 
was  such  as  to  bar  dower,  that  the  wife  might  not  haire  any 
dower  of  the  rest  of  the  estate  ;  and  it  was  so  understood  by 
Earl  Henry,  and  his  counsel  here,  for  this  jointure  is  expressly 
limited  in  bar  and  lieu  of  dower. 

But  it  i&  apparent  that  the  intention  of  the  power  for  a 
jointure  was  to  make  a  sufficient  present  provision  of  livelihood 
for  persons  of  their  qualities,  and  not  to  feed  them  with  ex^ 
pectations  and  contingencies.  I  go  a  little  further:  I  am  not 
satisfied  to  be  of  the  opinion,  that  if  Earl  William  had  limited 
a  jointure  of  part  of  the  lands  according  to  his  power,  and 
Edward  had  limited  another  jointure  of  other  part  according 
to  his  power,  that  Earl  Henry,  during  these  jointures,  in  fine, 
could  have  limited  the  same  in  jointure  again  during  the  con^ 
tinuance  of  these  respective  jointures  ;  no,  not  of  those  lands 
limited  to  him  by  the  first  limitation  immediately  after  the 
death  of  Earl  William  and  Edward  without  issue  male.  For 
these  successive  powers  ought  to  have  reasonable  construc- 
tions; as  in  Leper  and  Wroth^s  case,  a  power  to  make  leases 
for  twenty-one  years  generally  :  yet  he  cannot  make  a  lease  fop 
twenty-one  years  in  reversion,  or  to  begin  infuturo;  but  it  must 
have  a  reasonable  intendment.  And  if  such  a  power  be  not  ex- 
erciseable  to  a  future  estate  when  he  hath  a  present  estate, 
much  less  before  he  hath  a  present  estate. 

It  is  agreed  by  my  brethren,  that  Earl  Henry's  power  for 
leasing  is  as  large  as  that  of  making  a  jointure,  and  extends  to 
the  same  lands.  By  this  construction.  Earl  Henry  might  limit 
these  lands  by  way  of  lease  to  commence  after  the  1S,000/. 
raised.  Nay,  the  very  words  of  the  power  are,  lo  demise  them 
in  possession,  reversion,  or  remainder.  If  this  could  be, — how 
could  the  trustees  raise  the  12,000/.?  Nay,  if  it  could  be  so,  this 
estate  raised  by  virtue  of  the  power,  as  I  shall  shew  anon  more 
at  large,  must  and  will  precede  the  estate  of  the  trustees  thenn 
selves.  And  herein  the  words  in  the  declaratory  clauses  are 
very  observable,  *^  that  the  conusees  shall  stand  seized  of  the 
piepiises  so  limited  for  jointure,  or  lease,  to  tl)e  uso  of  suct^ 
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wife  for  her  life,  and  of  Roch  lessees  daring  their  terrosi  and        1660. 
after  of  the  reversion  thereof,  to  the  nses  before  declared.*'  So   v^'^/^^^ 
that  the  lease  bj  Earl  Henry  would  by  this  construction  inter-    Bosworth 
j)08e  before  the  estate  of  the  trustees,  which  was  limited  by      Poraed, 
^vay  of  use. 

Lastly,  this  construction  of  a  present  appointment  by  Earl 
3Ienry  of  a  future  interest  seems  to  be  different  from  the  opi* 
sitoi^of  Earl  Henry  himself,  and  his  counsel,  who  in  framing 
-^his  jointure  to  Countess  Rachel  say,  ^*  that  the  18,000/.  being 
id,  he  is  now  seised,  and  hath  power  to  limit  in  jointure,*'  ap- 
lying  the  power  to  his  seisin. 
I  have  been  the  larger  in  speaking  to  this  conception  that 
I^Iarl  Henry  had  a  present  power  before  the  estate  fell  to  faim| 
Mot  that  I  do  much  rely  on  the  sense  of  these  words  in  the 
wer  of  Earl  Henry,  ^^  at  any  time  or  times,  and  from  time  to 
ime  after  the  death  of  Earl  William,  and  Edward,  without 
ue  male,  to  limit  a  jointure,'*  &c.  which,  by  this  opinion  of 
ZEarl  Henry's  present  power,  though  not  to  take  effect  till  after 
"^he  12.000/.  raised,  is  endeavoured  to  be  evaded  by  saying  he 
3iad  a  power  exerciseable  by  way  of  appointment  from  and  im^* 
^mediately  after  their  deaths  without  issue,  though  not  to  take 
isSect  till  the  estate  of  the  trustees  ceased. 

I  now  come  to  the  other  interpretation  of  the  words,  >^  ex- 
cept as  is  before  excepted,"  which  is  that,  viz.  except  Holborn 
and  Staffordshire  lands  absolutely  out  of  the  power ^  (c)  and  the 
Somersetshire  and  other  portionary  lands  only  during  the  time 
that  the  trustees  have  them  for  raising  the  12,000/.:  but  when 
that  is  raised,  and  the  estate  in  Earl  Henry,  then  those  lands 
also  to  be  in  the  power — not  excepted. 

I  conceive  this  cannot  be  the  literal  or  proper  interpreta* 
tion  of  the  words,  ^*  except  as  is  before  excepted,"  to  except 
those  lands  out  of  Earl  Henry's  power  only  with  a  quousque  / 
and  yet  I  shall  agree  that  an  interpretation  or  construction 
pof^ht  not  to  be  against  the  letter. 

I  agree,  though  an  interpretation  or  construction  ough)t  not  Construction 
to  be  against  the  letter  of  a  deed,  yet  in  some  cases  a  strained  be  Miinst  the 
and  secondary  interpretation  maybe  admitted  ut  evitetur  ab"  letter  of  a 
furdum,  when  the  intention  of  the  parties,  by  comparing  it  sJ^*^*cascs*a 
with  other  parts  of  the  deed,  is  plain  and  manifest  to  have  it  strained  and 
80.    But  where  the  intention  of  the  party  is  not  clear  and  !^^®"*^y  '"' 
plain,  but  is  in  asquilibrio  as  it  were,  in  such  case  I  shall  not  may  bead- 

mke  a  strained  or  secondary  exposition,  or  construction,  but  ™it^d  ^^ 

SYOid  ab- 
sardity,  where  the  plain  intention  of  the  parties  in  the  other  parts  of  the  deed  it  to 
have  it  80i  otherwise,  where  the  intention  of  the  party  is  not  clear,  but  in  eqni^ 
Ubrio  as  it  were. 
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expound  them  after  the  more  proper  and  natural  construction' 
of  the  words. 

In  the  natural  and  g;rammatical  construction  of  the  words, 
^^excepto^  fj  before  excepted/'  1  conceive  thej  are  no  more 
but  except  before  excepted.  It  has  but  a  single  aspect  to  the 
things  excepted,  and  not  to  the  manner  of  the  exception  ;  for, 
then,  in  a  true  and  grammatical  construction,  the  word  ex- 
cepted should  be  twice  repeated ;  thus,  except  all  the  premises 
before  excepted  in  manner  as  thej/  are  excepted;  for  it  must 
by  that  construction  have  a  double  reference,  both  to  the  things 
excepted,  and  to  the  manner  of  excepting  it.  It  cannot  be 
denied  but  that  this  exception  hath  relation  to  the  thing  ex- 
cepted. 1  conceive  it  is  not  sufficiently  expressed  to  relate  to 
the  manner  of  excepting  it. 

Much  hath  been  insisted  upon  the  words  as  and  sicut^  and 
that  the  sicut  must  have  a  sic.  And  it  hath  been  also  insisted 
upon  that  the  words  are  in  the  singular  number,  as  is  before 
excepted,  and  not  as  are  before  excepted.  I  crave  pardon  if  I 
do  not  understand  the  force  of  the  argument  from  the  word 
being  i^,  and  not  are  excepted  ;  for  if  it  were  are  or  is,  the 
word  in  Latin  is  in  the  impersonaliti/^  except  pro  ut  prceexcipi* 
tur,  which  takes  in  all  the  exceptions.  But  if  you  take  it  in  the 
singular,  as  my  brother  would  have  it,  it  makes  more  for  me  ; 
for  there  was  but  one  single  exception  in  the  limitation  of  use 
to  Earl  Henry,  and  therefore  it  more  strongly  enforces  (if  it 
have  any  force)  a  reference  to  this ;  for  the  sicut,  I  conceive 
that  is  not  the  proper  Jiatin  word  in  this  place,  for  in  our  law 
we  have  commonally  pro  ut  excipitur^  and  not  sicut  exci" 
pitur. 

But  I  must  observe,  since  we  are  upon  criticisms,  that  the 
words  are  not,  ^^  excepted  as  it  is  before  excepted,*'  but  '^  ex- 
cepted as  is  before  excepted."  They  make  some  difference  in 
the  English,  but  more  in  the  Latin,  by  which  we  may  the  better 
explain  them,  as  but  hath  been  expounded  by  sed,  or  cum^ 
and  exposition  made  accordingly.  In  the  Latin,  "  as  it  is  be- 
fore excepted,"  rendering  it  literally,  it  is  "  exceptis  pro  ut  ex* 
cipitutf^^  or  ^'  pros  antea  excipitur/*  but  ^^  as  is  before  excepted," 
is  ^^  exceptis  prasexceptisy'*  or  ^'^  exceptis  quce  prceexcipiuntur^^ 
or  "prcB  antea  excipitur,^'*  or,  in  the  singular  number,  **  excepto 
quod prceexcipitur.^^  Ut,  both  in  grammatical  and  legal  con- 
struction, may  import  identity,  as  descendit  ut  filio  et  hmredij  ei 
fuit  seisitus  ut  de  libero  tenemento^  that  is,  he  wsiBjilius  et  haeret^ 
be  was  seised  de  libero  tenemento:  hniprout  may  signify  some- 
times secundum  quody  and  relate  to  the  manner  of  exception 
more  properly  than  the  thing  excepted.  But  in  truth  our 
English  as  signifies  quodi  or  that,  as  frequently  as  u//  I  will 
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do  88  I  may;  I  will  do  as  becoroeth  me,  that  is  what  I  may,  or 
that  which  I  may,  or  that  which  becometh  me. 

But  it  is  plain  that,  in  common  acceptation,  ^'  except  as  is 
before  excepted,"  and  "  except  before  excepted,''  are  syno- 
nymous, and  signify  the  same  things  without  any  criticisms  ; 
and  so  it  is  in  this  very  case,  (d)  In  the  powers  to  the  Lord 
Fitzwarren  for  jointure,  there  is,  "  except  as  is  last  before- 
mentioned  to  be  excepted ;''  that  is,  the  lands  in  High  Holborn 
and  the  county  of  Stafford,  which  had  before  a  total  and  no 
qualified  exception  ;  and  in  the  next  power  to  him  for  leases, 
^^  except  the  premises  in  High  Holborn  and  the  county  of 
Stafford,"  which  is  idem  per  idem  /  and  yet  there  the  as  is 
added  in  the  first  of  the  powers,  and  not  in  the  second ;  nay, 
in  the  very  powers  to  Earl  Henry,  now  under  consideration, 
though  the  power  for  jointure  is, ''  except  as  is  before  excepted," 
yet  in  the  power  to  him  for  leases,  which  immediately  follows, 
it  is,  ^^  except  as  is  last  beforementioned  to  be  excepted  f  the 
very  same  words  that  are  in  the  exception  in  the  power  of 
jointure  to  the  Lord  Fitzwarren.  And  there  the  word  asy 
agreeing  with  the  word  last  hcforemenlioned^  seem  rather  to 
refer  to  the  thing  excepted  than  the  manner  of  excepting  it; 
and  the  sense  of  them,  except  last  beforementioned  to  be  ex- 
cepted, and  except  as  is  last  beforementioned  to  be  excepted, 
are  all  one. 

These  may  seem  to  be  too  grammatical  and  critical  observ- 
ations, el  scepe  numero  ubi  verborum  proprieias  aitenditur  rerum 
sensus  amitlitur:  but  the  use  I  make  of  them  is,  first,  to  take  off 
the  force  of  the  objections  from  the  word  as ;  secondly,  to 
shew  that  the  most  proper  and  vulgar  signification  of  the  words 
"  except  before  excepted,"  and  of  the  words  "  except  as  is 
before  excepted,"  is  the  same.  Though  I  deny  not,  as  I  said 
before,  that  in  some  cases  the  intention  expressed  in  the  deed 
appearing  clear  to  that  purpose,  the  secondary  sense,  viz.  that 
except  as  is  before  excepted  may  take  in  as  well  the  qualifica- 
tion and  manner  of  excepting  as  the  thing  excepted,  but  not 
generally  and  universally,  nor  where  the  intention  appears  not 
manifestly.  And  therefore  I  shall  follow  the  method  taken  by 
my  brethren  to  search  into  the  intention  of  Earl  William  ap- 
pearing in  the  deed,  and  examine  whether  the  intention  of 
Earl  William,  appearing  in  the  deed,  inclines  more  to  except 
those  Somersetshire  and  portionary  lands  out  of  the  power  of 
Earl  Henry  for  jointure,  or  lease,  or  to  include  them  within 
his  powers ;  for  the  intention  of  it  manifestly  appearing  may 
guide  us  either  to  the  first  and  more  proper,  or  to  the  second 
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and  less  proper,  exposition.  The  plaintiff's  lessor  claiming^  aa 
heir  to  Earl  William,  it  would  serve  my  turn  if  the  intend* 
ment  stood  indifferent,  and  that  it  did  not  appear  more  one 
way  than  the  other,  whether  Earl  William  intended  that  Earl 
Henry  Bouchier  should  have  power  to  make  a  jointure,  or  to 
make  leases  of  the  lands  in  Somersetshire,  and  other  the  por« 
tionary  lands,  or  not.  But  yet  I  conceive  his  intention,  so 
far  as  it  may  be  collected  out  of  the  deed  which  is  our  guide 
in  this  case,  is  much  more  strong  than  Earl  Henry  should  havo 
no  such  power  than  otherwise. 

For,  first,  it  appears  that  Earl  Henry  had  no  greater  estate 
tban  for  life  limited  to  him  in  these  portionary  lands,  and 
that  estate  for  life  was  not  to  commence  as  to  these  lands  till 
after  the  portions  for  Earl  Edward's  daughters  paid.  These 
portions  might  have  been  more  than  12,000/.  if  there  had  been 
more  than  three  daughters :  but  they  came  to  1S,000/.  The  join- 
ture out  of  these  lands  could  not  be  limited  till  that  18,000/. 
raised;  the  raising  of  this  12,000/.  was  not  to  begin  till  after  the 
death  of  the  Earl  William  and  Lord  Fitzwarren  without  issue 
male ;  and  that  Earl  Henry  was  in  possession ;  and  this  12,000/, 
is,  not  an  inconsiderable  sum  to  be  raised,  especially  without 
sale,  which  the  trustees  had  no  power  to  make.  Can  any  man 
think  that  Earl  William  did  expect  or  intend  that  Earl  Henry 
(being  the  only  male,  and  only  person  of  the  stock  to  whom 
the  earldom  should  descend, as  may  be  inferred  by  the  limiting 
the  remainder  over  to  the  heirs  females)  should  be  enforced, 
after  the  earldom  fell  to  him,  to  continue  unmarried,  or  with- 
out making  a  jointure,  till  this  12,000/.  was  raised  by  the 
trustees  ?  Earl  Henry  (upon  the  death  of  the  others  without 
beirs  male)  by  the  deed  had  a  present  power  to  make  a  jointure 
of  all  the  rest  of  the  estate,  which  appears  io  be  very  consi- 
derable. If  he  had  made  those  in  jointure,  I  will  not  now 
deliver  my  opinion  upon  the  point  of  law,  whether  he  could 
make  an  addition  or  supplement  to  that  jointure  out  of  those 
lands  if  the  power  reached  to  them,  because  it  may  come  in 
question  hereafter,  and  there  hath  been  no  cause  to  take  it  into 
consideration.  But  I  will  say  this,  that  nothing  appears  in 
the  deed,  that  Earl  William  intended  to  give  any  power  to 
make  an  additional  or  supplemental  jointure  to  the  same  wife 
that  had  a  jointure  before  out  of  the  same  estate,  or  to  make 
her  two  jointures, 

Secondly,  it  appears  that  the  powers  which  Earl  William 
intended  to  Earl  Henry  to  make  jointure  or  leases  were  to 
take  commencement  at  the  death  of  Earl  William  and  his  son^ 
without  issue  male.  The  words  are  express,  ^<  that  jt  shall  be 
lawful  for  Henry  at  any  time  or  times^  and  frpm  time  to  timt 
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ktter  the  death  of  Earl  William  and  Edward  without  issifo 
toale/*  to  make  a  jointure,  and  to  make  leases.  If  ^  from  time 
to  time/*  then  immediately  after  Edward's  death  without  issue, 
and  at  any  time  during  Earl  Henry's  life  before  portions  raised, 
the  words  may  be  fully  and  literally  supplied  out  of  the  rest 
of  the  estat^  but  cannot  out  of  these  portiodary  lands;  for  he 
cannot  at  any  time  or  times  after  their  deaths  without  issue 
male,  and  after  the  portions  paid,  and  not  at  any  time  or  timesi 
and  from  time  to  time  after  their  deaths  without  issue  male. 

And  I  observe,  that  to  make  that  interpretation,  that  the 
power  should  be  construed  respectively  to  reach  to  the  rest 
presently,  and  the  portionary  lands  after  the  1S,000/.  levied, 
it  must  have  the  aid  or  supply  of  a  double  addition4  First,  the 
words  ^*  from  time  to  time  after  the  deaths  of  Earl  William 
and  his  son  without  issue  male'*  must  in  construction  have 
an  addition  of  the  words,  or  after  the  raising  of  the  IS,OOQ/« 
fetpecivoeljf.  Secondly,  to  the  words  *^  except  as  is  before  ex- 
cepted** there  must  be  another  addition  of  these  words,  re- 
spectitefy  as  the  same  are  hereinbefore  excepted. 

And  I  do  observe  that  the  other  lands  were  not  sobject  to 
the  1S,000/. ;  and  as  to  them  all  these  powers  for  jointure  are 
as  it  were  annexed  to  estates  tn  esse.  The  Lord  Fitzwarren 
bad  an  estate  in  esse^  though  \n  remainder ;  so  had  Earl 
Henry :  but  of  these  portionary  lands  the  fee  simple  was  in 
Lord  Russell  and  others  ;  and  there  was  but  a  possibility  of 
an  use  in  Earl  Henry.  And  therefore  I  think  in  such  case  to 
give  a  power  to  make  a  jointure,  or  leases  of  such  lands, 
whereof  he  had  but  a  contingent  future  use,  and  the  use  was 
limited  to  others  in  fee,  it  requires  especial  and  proper  words. 
At  least,  the  intention  of  Earl  William  to  have  it  so  ought 
plainly  and  manifestly  to  appear  in  the  indenture  itself. 

I  have  not  yet  heard  any  other  but  conjectural  arguments  at 
most,  that  the  intention  of  the  deed  was  so ;  and  when  words 
are  express  and  plain  as  here  they  are,  and  may  have  their 
effect  as  here  they  have,  on  the  rest  of  the  estate,  (which  by 
the  name  and  number  of  the  manors  and  lands  seems  to  be  far 
the  greatest,)  in  such  case,  without  a  clear  manifestation  of  the 
intention  to  that  purpose;  to  make  up  the  construction  of  this 
clause  of  the  power  of  Earl  Henry  with  such  additions  as 
these,  seems  to  me  not  to  interpret  the  power,  but  to  make  new 
ones. 

But  to  prove  the  intention  of  Earl  William  to  give  power 
to  Earl  Henry  over  all,  it  was  urged  that  it  were  a  strange 
thing  if  Earl  Hedry,  having  such  an  estate^  being  a  West 
conntry  estate  consisting  in  old  rents,  &c.  should  not  hate 
power  to  lease  it«   I  allow  that  if  he  hath  power  to  make  m 
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lease,  he  hath  .power  to  make  a  jointure ;  and  therefore  the 
argument  from  the  one  power  to  the  other  being  both,  a8  to 
this  purpose,  penned  alike,  is  good.  But  the  answer  is  plain : — 
if  he  do  make  it  in  jointure,  as  it  is  alleged  here  he  hathdone^ 
then  it  may  be  a  question,  whether  he  can  execute  the  power 
for  leasing  also,  after  he  had  executed  the  other  power  ibr 
jointure.  But  if  he  might,  yet  since  his  death  the  mischief  is 
the  same ;  for  the  jointress  can  make  none  of  those  West 
country  leases,  but  only  determinable  on  her  own  life ;  and  so 
might  Earl  Henry,  after  the  13,000/.  raised,  make  leases  deter- 
minable upon  his  life. 

Secondly,  it  was  said.  Earl  William  intended  to  preserve 
the  honour  which  descended  to  Earl  Henry,  and  to  prefer 
him  before  his  daughters ;  and  therefore  it  was.  reasonable  he 
should  have  as  large  powers  as  Edward  Lord  Fitzwarren 
had. 

To  this  I  answer,  the  case  is  not  the  same ;  for  though  Ed- 
ward Lord  Fitzwarren  had  a  power  to  make  those  portionary 
lands  in  jointure,  yet  it  was  but  a  power ;  he  might  settle  only 
part  in  jointure,  and  he  was  a  son,  and  might  very  well  be 
trusted  between  his  wife  and  his  sons  and  daughters — a  mother 
and  her  children.  But  the  case  is  not  so  with  Earl  Henry  :  he 
was  a  far  remote  cousin  to  the  children  of  the  Lord  Fitzwar- 
ren, who  were  in  the  sixth  or  seventh  degree  from  him,  he 
being  but  a  cousin-german  to  their  grandfather,  as  appears  in 
the  deed  ;  and  therefore  it  was  more  than  probable ;  and  the 
event  proves  it,  that  he  would  execute  his  power  to  the  ut- 
most for  a  wife,  or  in  making  leases,  rather  than  preserve  it 
for  them  in  remainder,  who  were  in  so  remote  a  distance. 
My  brother  Browne  made  a  good  qucere^  whether  it  could 
be  prudentially  imagined  that  Earl  William,  if  he  were  asked 
the  question,  whether  if  Earl  Henry,  his  collateral  kinsman, 
died  without  issue  male,  his  lady,  who  was  a  stranger  to 
Earl  William,  should  go  away  with  these  lands  in  question, 
having  in  effect  the  rest  of  the  whole  earldom  from  his  own 
grandchildren  for  her  life,  he  would  answer  it  affirmatively. 
No,  certainly,  when  it  is  to  be  considered,  that  there  was  a 
fair  estate  besides  left  to  make  a  jointure,  and  that  this  could 
not  take  effect  till  his  grandchildren's  portions  raised ;  and 
so  uncertain,  and  not  fit  for  a  jointure;  and  that  this  very 
estate  is  limited  by  him  for  want  of  Earl  Henry's  i&sue  male 
to  those  grandchildren;  and  that  if  this  were  only  limited 
in  jointure,  Earl  Henry's  own  issue  male,  who  would  have 
been  Earl,  must  have  depended  for  all  his  maintenance  upon 
this  jointress. 

It  was  said  that  these  lands  were  the  seat  of  the  family:   but 
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that  doth  not  appear  in  the  record.  But  if  so,  it  is  the  stronger      y^SJ^ 
argument  that  Earl  Henry  William  intended  them  for  the  heir    ^ 
male,  and  so  excepted  out  of  Earl  Henry's  power  to  limit  them  ^^ 

in  jointure.  Forard.  . 

And  whereas  it  is  said  that  the  rest  of  the  estate  was  not 
considerable,  that  is  gratis  dictum  ;  for  it  appears  to  be  very 
considerable,  by  the  many  names  and  number  of  acres  men-  SfSenSd!^  f 
tioned  in  the  fine,  as  all  the  lands  in  Cornwall,  Gloucester-  the  lands 
shire,  and  many  manors  in  Devonshire,  &c.  *^°HVt °  *^ 

But  this  objection  needs  no  answer :  it  rises  no  higher  than  j^ct  to  the 
to  a  bare  conjecture  at  most  of  Earl  William's  thoughts.   And  power  of 
we  are  not  to  judge  of  them  further  than  they  are  legible  in  \^\g^^^ 
the  deed. 

Another  reason  which  moves  me  against  this  construction  of 
the  words,  ^^  except  as  is  before  excepted,"  that  they  should  be 
taken  to  except  only  the  portionary  lands  till  the  12,000/.  for 
the  portions  raised,  and  no  longer,  is  this : — By  the  indenture 
the  12,000/.  is  to  be  raised  out  of  the  rents,  issues,  fines, 
casualties,  or  profits  of  these  lands  ;  and  it  is  not  to  be  raised 
by  sale.   And  it  appears  by  the  power  reserved  for  making 
leases,  that  this  estate  consists  much  of  old  rents;  and  so  it 
was  agreed  by  the  defendant's  counsel,  who  made  this  objection 
upon  it.     And  it  appears  by  the  jointure  deed  made  to  the 
Countess  Tiachel  by  Earl  Henry,  found  in  this  verdict,  that 
the  12,000/.  was  raised,  as  well  out  of  the  fines  and  casualties 
83  the  rents  and  revenues.     The  fines  which  should  raise  the 
1S,000/.  by  reasonable  intendment  must  be  fines  for  leases, 
aod  it  is  reasonably  to  be  presumed  that  the  12,000/.  which 
is  round  to  be  raised  was  raised  by  leases  made  by  the  trustees, 
and  that  Earl  William  intended  they  might  make  such  leases, 
if  such  leases  were  made  by  the  Lord  Russell,  and  other  the 
trustees,  if  afterwards  Earl  Henry  might  limit  these  lands  in 
jointure,  this  jointure  must  take  place  and  precede  the  leases, 
and  avoid  them  during  the  jointure ;  for  the  leases  made  by 
the  Lord  Russell  and  other  trustees  are  made  not  by  virtue  of 
a  power,  but  out  of  the  estate  limited  to  them  and  their  lessees 
come  under  them  ;  but  the  jointress  claims  under  Earl  William 
by  the  fine.    And  in  construction  of  law  it  is  as  if  the  jointure 
Were  originally  limited  to  her  upon  the  fine,  as  appears  by  the 
cases  cited  before. 

If  it  be  said  that  the  power  shall  be  understood  so  as  that 
ber  jointure  shall  take  efiect  charged  with  the  estates  made  by 
the  trustees,  I  say  that  were  to  make  a  farther  addition,  or 
SQpply  to  the  words  of  the  power,  ziz.  to  add  these  words, 
(Am  ifowtr  to  be  subject  to  the  leases  made  by  the  trustees  ;  and 
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^•^^^^^^  do,  there  may  be  made  quidlibtt  ex  quolibeU 

BoswoRTH        ^\xt^  secondly,  I  answer  that  in  such  cases^  where  powet^ 

FbRAttD.  ^^®  ^^  ^  P"^  ^^  execution  to  take  effect  subsequently,  and  to 

Wherepowers  ^^ind  charged  with  estates  made  by  those  who  elaim  under  the 

are  to  uke  limitations  of  the  uses  in  the  conveyance,  there  otfght  to  be' 

qoeatlT'  and  ^^P^^  Words  for  it,  and  so  hath  been  in  all  conveyances  that 

to  stand  I  ever  saw  ;  for  otherwise  it  is  contrary  to  the  nature  of  the 

^i^made  V^^^^y  which  is  understood  to  have  its  essence  from  him  who 

bv  those  who  treated  it,  and  in  construction  of  law  to  precede  the  limitations 

cfaim  under     of  uses. 

tneosesinthe 

«:onyeyance.        And  this  is  proved  by  Whitlock^s  dtse,  and  Fox  and  Brick- 

Uiereoughtto  wood's  case,  which  I  cited  before. 

-words  for  it;  ^o  ^^^^  (O  &&  the  defendants  would  construe  the  Words  of 
otherwise  it  is  the  power.  Earl  Henry  might  limit  these  portionary  lands  in 
tihe  nature' of  jo'^ture,  or  make  leases  of  them  as  soon  as  Earl  William  dr 
the  power,  bis  son  died  without  issue  male^  and  then  in  all  probability 
dei^ood  to*  *^®r®  being  a  jointure,  and  possessiohary  and  reversioiiai^ 
have  itses-  leases  intervening,  the  portions  could  not  be  raised  in  any  con- 
hira  who™  lenient  time  to  marry  the  daughters.  Or  if  leasey  were  made 
created  it,  by  the  Lord  Russell  and  the  other  trustees,  {e)  and  so  the  por- 
and  in  con-      |jons  raised,  then  Earl  Henry,  and  so  his  Countess  here,  comirrs 

structionof      .  x       •  l^         .  . /.         •  ® 

law  to  precede  ^n  paramount,  might  avoid  these  leases. 

the  liroiution       For  it  much  differs  from  the  case  18  Eliz.  WO.,  and  Dutton 

and  Ingram's  case,  S  Cr.  497. ;  where  the  case  iii  effect  was,-^ 
a  man  devised  lands  to  bis  son  John,  and  the  heirs  of  bis  body^ 
upon  condition  that  he  should  grant  a  rent  of  4/.  to  Stephen^ 
his  second  son,  and  his  heirs,  which  grant  was  made  according- 
ly. It  was  resolved,  that  by  the  limitation  of  the  will,  John  is 
to  make  the  grant  of  this  rent,  which,  being"  by  the  appoint- 
ment of  the  donor,  stands  with  the  gift,  and  shall  bind  the 
issue  in  tail.  Secondly,  That  this  rent  in  fee  simple  shall  con« 
tinue,  though  the  estate  of  John  be  determined  ^  for  it  was  a 
good  grant  of  the  rent  in  fee,  issuing  out  of  all  the  estates,  and 
not  out  of  the  estate  tail  only ;  and,  being  guided  by  the  direc-' 
tions  of  the  will,  it  shall  take  fffeci  (f)  according  to  the  limita- 
tion thereof,  and  charge  all  the  inheritance. 

The  case,  12Eliz.  290.,  which  is  also  2  Cr.  57.  is, — A  recovery 
was  suffered  in  Liondon  to  the  use  of  the  reversioners  till  they 
have  made  a  lease  by  indenture  for  forty  years,  and  after  to  tbe 
tise  of  the  baron  and  feme,  and  tbe  heirs  of  the  feme,  it  being 
her  land,  the  wife  cannot  avoid  this  lease* 

-  —  I  r 

(e)  The  pltragraphs  from  this  pas^      in  Carter's  rd^ort  of  tbe  cwni. 
agetop.  ns/'finesmadeingrant-'         (f)  The  word  '' efieet'   is  htfi 
lag   estates,**  seem  to  be  •milted     supplied^ 
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In  those  cases  Ibe  grant  ofthe  rent  and  the  lease  for  years  were        1006. 
raised  by  a  common  law  estate,  and  not  by  virtue  of  a  power  ;      ^-^^^^^' 

and  by  the  express  words  as  well  as  by  tbe  intent  ofthe  deed,  Boswortu 
were  to  take  effect  from  the  time  oFthe  makinir;  and  the  estate     t?   ^* 

rm.^1^11  1  •  11.1.  rOftARD. 

Of  the  freehold  and  ^reversion  were  to  be  clogged  with  them. 
But  the  estates  raised  here  by  Henry  Earl  of  Bath  by  virtue 
of  the  power  were  in  law  to  precede  the  estate  limited  to 
Henry  himself,  as  if  they  had  been  precedaneously  limited  by 
Heory  himself;  and  also,  by  the  express  words  ofthe  deed,  the 
powem.  wer^  to  take  place  from  tbe  death  of  Edward  without 
issue. 

The  force  of  this  objection  one  of  my  brethren  of  the  con« 
trary  opinioa  would  avoid,  by  denying  that  tbe  Lord  Russell 
and  other  the  trustees  had  any  power  to  make  leases ;  and  af- 
firming that  the  clause  whereby  they  are  to  Taise  the  portions 
for  daughters  out  ofthe  rents,  fines,  issues,  casualties,  and  pro- 
fits of  the  lands,  is  to  be  expounded,  not  of  fines  by  making 
leases,  but  of  fines  of  copyholds,  or  fines  in  courts. 

Bat  this  construction,  I  take  it,  is  contrary  to  the  bent  of 
tbe  former  argument,  wherein  it  was  insisted  upon  that  tbe 
manors  consisted  most  of  old  rents.  It  must  be  a  very  great 
yearly  present  revenue  which  would  raise  timely  portions  of 
40002.  a*piece  to  the  three  daughters,  in  all  12,000/.;  and  if 
there  bad  been  many  more  daughters,  (as  then  there  might) 
4000/.  more  to  every  other  daughter ;  which  old  rents  will  not 
well  pay  unless  by  fines  upon  leases. 

Tbe  vford  fines  cannot  reasonably  be  taken  for  fines  of  copy-  Unless  the 
holds;  for,  first,  it  doth  not  appear,  neither  for  aught  1  have  pear,  k^iu 
heard  are  there  any  such  copyholds ;  and,  unless  the  contrary  ^^  presumea 
•ppear,  it  should  be  presumed  that  all  lands  are  of  the  nature  are  o*  ihe'na- 
of  and  disposeable  according  to  the  common  law.    Secondly,  turcofanddib- 
The  great  care  which  is  tsken  to  limit  a  power  to  Earls  Wil-  ^orX'J'tb  i^^^^ 
liam,  Edward,  and  Henry,  being  tenants  for  life,  to  make  coromon  law. 
leases,  argues  that  the  land  was  leasehold,  not  copyhold  ;  fcr  There  needs 
there  needed  no  reservation  of  power  upon  copyholds,  dominus  of  p^er^uT'* 
pro  tempore  might  grant  them  according  to  custom.  Jcase  opou 

And  the  word  fines  cannot  be  taken  for  fines  in  courts  in  ^?^^^\^^' 

-  .   ^  ,       .  -       ,     the  Jord  may 

nature  oi  amerciament ;  tor  such  lines  are  to  be  imposed^only  grant themac- 
in  courts  of  record,  and  forofiences.     These  are  only  cour.ts  cordiug  to  the 
of  manors,  and  which  have  no  such  power.     If  there  were  any  ^"^  ®"*^  vff> 
other  courts  of  record  they  should  jhave  been  foui^d  in  die  ver- 
dict, which  finds  the  seisin  of  Earl  William.     Besides,  such 
hind  of  fines  make  little  towards  raising  such  portions  as  these. 
And  the  subject  matter  being  the  raising  portions  out  of  estates 

(f)  Sac  4  Tsuat  294.    Sugdea  oh  Powers  1  >5. 
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by  finesy  it  is  a  violence  offered  to  (he  words  to  construe  them 
otherwise  than  according  to  common  and  vulgar  speech  and 
intendment,  viz,  to  raise  them  by  fines  made  in  granting  estates. 
Andy  lastly,  if  the  intendment  of  the  deed  were  totally  du- 
bious, as  to  me  it  seems  otherwise,  then  1  oufl;ht  to  construe  it 
in  favour  to  the  heirs  of  Earl  William,  who  made  the  settle- 
ment, and  to  whom  the  same  is  limited  in  remainder ;  and  gives 
these  lands  to  them,  rather  than  to  give  the  whole  estate  to  a 
jointress,  who  is  a  stranger  to  the  estate  and  family  of  Earl 
William ;  and  who  is,  or  might  by  the  power,  be  provided  for 
sufficiently  out  of  the  rest  of  the  estate. 

I  shall  in  the  next  place  give  an  answer  to  some  objections 
which  have  been  made,  and  not  yet  answered.  One  main  ob- 
jection was  made  by  my  brethren  who  argued  for  the  defend- 
ant to  this  effect:  that  it  is  frequent  to  have  a  transposi- 
tion of  words  to  make  all  parts  of  a  deed  to  agree,  wh'jn  other- 
wise there  may  seem  a  repugnancy ;  and,  therefore,  if  the 
words  of  the  limitation  of  uses  had  been,  and  for  default  of 
issue  mak  ofEdwardy  then  of  all  the  premises^  other  than  or  ex* 
cept,  (for  under  my  brother's  pardon,  who  made  a  difference, 
other  than  is  only  a  perfect  word  of  exception,)  the  Somerset- 
shire  Ivtds^  to  the  use  of  the  trustees  and  their  heirs  quonsqne 
the  12,000/.  raised;  and  after ^  of  those  Somersetshire  lands j  as 
also  of  the  rest  after  the  death  of  Edward  without  issue  male,  to 
Henry  for  life,  and  so  to  his  first  sonyS^c.:  it  was  said  this 
would  have  made  all  clear,  that  the  intention  of  the  exception 
was  only  till  the  portions  raised.  And  as  it  is,  it  ought  to  be 
so  construed,  it  being  but  a  transposition  suitable  to  the  words 
in  the  other  limitation  of  the  Somersetshire  lands ;  the  varying 
it  and  dividing  the  sentence  being,  as  was  said,  only  to  avoid 
confusion  in  the  deed. 

To  this  I  answer,  first,  that  if  the  words  had  been  so  penned, 
it  had  been  no  exception  properly,  but  a  postponing  of  the  So- 
mersetshire lands  in  the  limitation  to  Earl  Henry. 

But  if  you  make  a  case  wherein  you  shall  insert  words  of 
exception,  as,  except  the  Somersetshire  lands  till  the  12,000/, 
portions  raised,  in  the  words  of  limitations  of  the  estate  which 
will  be  distinct,  1  will  not  determine  how,  in  such  a  case,  the 
words  in  the  proviso  of  power  for  Earl  Henry  may  extend;  for 
still  there  is  an  unsuitableness  of  it  to  the  estate  of  Earl 
Henry,  the  power  being  by  the  lessor  exerciseable  while  the 
portions  are  raising. 

But  I  answer,  that  case,  is  clean  differing  from  ours;  for 
there  the  exception  in  the  body  of  the  limitation  was  but  a 
partial  exception,  and  the  whole  lands  were  not  excepted, 
^ut  In  our  ease  the  whole  Somersetshire  lands  were  excepted 

3 


in  the  Common  Pleas  and  in  other  Courts. 


179 


out  of  the  body  of  that  limitation  ;  and  it  is  true  that  land  is 
not  excepted  out  of  the  deed,  hut  out  of  that  limitation  :  but 
the  exception  is  a  total  and  absolute,  and  not  a  partial  excep- 
tion. It  absolutely  excepts  the  lands  (not  only  part  of  the 
estate  of  the  land)  out  of  that  limitation.  If  I  grant  my  ma- 
nor of  A.  except  the  jointure  of  my  mother  for  lifcj  the  re- 
version is  not  excepted:  but  if  I  except  the  lands,  which 
she  hath  in  jointure  for  her  life^  it  is  excepted.  And  this 
is  not  like  the  case,  which  one  of  my  brethren  put,  of  an  ex- 
ception of  Blackacre  for  years,  with  a  limitation  ai\er  of  all  the 
premises,  except  before  excepted  ;  for  then  the  whole  lands,  or 
the  whole  estate  in  the  lands,  is  notexccpted. 

But  I  return  this  objection  thus :  that  by  making  two  dis- 
tinct limitations  in  the  uses  to  Earl  Henry,  whereas  he  might 
more focili  and  easily  have  limited  the  Somersetshire  lands 
^uousque  among  the  other  limitations  of  the  estate,  it  rather 
argues  that  he  intended  to  distinguish  them  in  the  powers  from 
the  rest,  since  he  distinguished  them  in  the  limitation.  And 
«o  when  he  hath  these  words  in  the  power  ^'  except  as  is  be- 
fore excepted,"  the  exception  being  absolute  in  the  limitation, 
it  roust  be  so  in  the  power. 

One  other  objection  was  made,  and  much  relied  on,  in  the 
argument  on  the  defendant's  part  at  the  bar.  Upon  the  last 
clauses  of  the  indenture,  after  the  limiting  the  powers  to  Earl 
Henry  for  jointure  and  leases,  it  follows :  ^^  And  that  the  said 
fine  shall  be,  and  the  conusees  shall  stand  and  be  seised  of 
and  for  so  much  of  the  said  premises  as  shall  be  so  limited  in 
jointure  as  aforesaid,  or  as  shall  be  by  him  leased  as  aforesaid 
to  the  use  of  such  wife,  and  also  for  the  use  of  such  lessees  for 
and  during  their  several  estates  so  to  them  to  be  granted,  and 
according  to  the  effect  of  the  same  several  leases  ;*'  which  very 
words  are  also  terminis  terminantibus  at  the  close  of  the  powers 
to  Earl  William,  and  at  the  close  of  the  powers  to  the  Lord 
Fitzwarren,  and  neither  enlarge,  or  diminish,  or  explain  the 
matter  of  the  powers,  but  are  relative  to  the  powers,  be  they 
what  they  will  be.  But  then  it  is  subjoined  as  followeth ; 
^'  And  as  well  of  the  reversion  and  reversions  of  all  and  sin- 
gular the  premises  which  shall  be  so  assigned  for  jointure  or 
leased  by  the  said  Earl  Lord  Fitzwarren,  and  Henry  Bouchier, 
or  by  any  of  them  respectively  in  manner  and  form  aforesaid,  as 
also  of  all  other  the  said  premises  before  excepted,  except  the 
said  premises  in  High  Holborn  and  in  the  county  of  Stafford, 
to  the  uses,  limitations,  interests,  and  purposes  hereinbefore 
declared  and  expressed,  and  to  or  for  no  other  use,  intent,  or 
purpose  whatsoever." 

I  confess  J  understood  not  the  force  of  the  argument  from 
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166C.  hence. ,  1  Ihink  thfe  inference  is, — Because  only  High  H'olborn 
atld  the  lands  in  Staffordshire  are  excepted  here,  that  there* 
IS08W0R  H  j.^^^  Somersetshire  and  the  portionary  lands  are  to  the  uses 
FpBARD*  before  declared.  No  doubt  of  it,  they  are  to  the  uses  before 
declared  of  them  in  the  limitations  and  provisoes  themselves. 
This  clause  is  but  the  winding  up  clause ;  which,  though  un<r 
necessary,  yet  is  usual  in  all  conveyances  where^  aftei*  a  limit- 
ation of  uses,  there  is  an  interposition  of  estates  by  virtue  of 
powers,  to  add  that  after  the  estates  by  virtue  of  these  powers 
ended,  the  lands  shall  be  to  the  uses  before  declared.  But 
this  declaratory  clause  adds  not  nor  alters  any  tHfng  touching 
the  uses  or  the  powers  before  declared ;  but  coriti^irywi^e  is 
tied  up  to  them  by  several  relative  words,  as  the  words  $o  ret 
spectivelj/,  and  in  wanner  andjbrm  aforesaid.  So  that  I  know 
not  how  it  could  be  mor^  signi6canlly  expressed  than  as  it  i&, 
that,  after  the  several  estates  by  virtue  of  the  several  and  re- 
spective powers  determined,  the  pf  finises  shall  be  to  the  former 
lises  respectively. 

I  have  done  with  this  objectibli  afsd. 

And  in  regard  the  intention  appears  not  dear  that  Earl 
Henry  should  have  any  power  at  all^ver  these  portiohary 
lands,  but  barely  an  estate  foi"  Rfe  after  t%e  112,0007.  raised,— 
that  the  construction  is  to  be  mad^  as  of  a  deed  and  not  of  a 
Will,— that  the  words  of  Earl  Henry's  power  are  literally  ful- 
filled by  the  other  lands,  and  t^ese  are  not  brought  m  to  the 
same  power  but  by  a  violent  iohstruction,  and  enforced  addi- 
tion of  many  words  not  etpres^d  in  the  de^d)  and  to  the  pre? 
judice  of  the  heirs  at  Ifiw  to  whom  the  sfime  is  also  limited  in 
remainder;  1  therefore  hold  thrit  fiarl  Henry *s  power  of 
making  a  jointure  eiXctends  hot  to  these  portionary  lands  li- 
mited to  the  Lord  Rtrssell,  or  other  the  trustees  for  raising  of 
portions;  but  that  judgment  ought  to  be  ^ivcn  for  th^  plsiiq? 

tiff: 
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(llecitals  in  patents.  Where  the  premises  of  a  patent  recited  in^ 
accurately  the  estates  created  bj  a  will,  those  estates  being  partljr 
Tested  in  the  crown,  but  referred  to  the  whole  will ;  and  the  h(U 
bendum  of  the  patent  gate,  in  terms,  estates  commensurate  with  the 
estates  in  the  will  itself,  being  larger  than  the  estate  specified  in 
the  recital ;  this  misrecital,  or  partial  recital  of  the  king's  estate^ 
shall  not  necessarily  make  the  patent  Toid. 

Where  separate  estates  in  fee  simple,  qnalified  and  absolute,  are  in 
the  king,  with  other  intertening  estates  of  the  same  lands  in  other 
persons,  general  aords  in  the  habendum  of  the  king^i  grant  of  the 
lands,  being  sufficient  to  extend  to  nil  the  separate  estktes,  but  im- 
plying one  entire  continuing  estate,  cannot  pass  all  these  separate 
estates. 

Where  the  king  intended  to  pass  one  estate,  and  the  patedt  in  effect 
p^sseth  more  than  one,  the  king  is  deceited,  and  the  patent  is 
foid:  and  when,  instead  of  one  entire  continuing  estate,  several 
estates  in  fractions  are  created  by  a  patent,  that  patent  is  Toid* 

Consideration  of  patentSi     Aots  ef  Parliament  confirming  patentsO 

Bridoman,  C.  J. 

Edward  Holland  hath  brought  an  action  of  tredpetss  and  ^a^"?- ^^^ 
ejectment  against  Sir  Thomas  Fisher,  baronet,  upon   the  de-  go!'  ^^'  ^  * 
mise  of  Sir  John  Brooke,  knight,  now  Lord  Cobham,  of  the  Ejectments 
manor  of  Rathwinter  and  Bendish  Hall,  and  10  messuages, 
10  gardens,  1000  acres  of  land,  400  acres  of  meadow,  800  acres 
of  pasture,  and  500  acres  of  wood,  with  the  appurtenances  in 
Rathwinter,  Ashdon,  Hemstead,  and  Wimbush,  the  lOth  Octo- 
ber 1657,  habendum  from  the  29th  day  of  September  then  last 
past  for  five  years.    Upon  not  guilty  pleaded  the  Jury  found 
a  special  verdict*  ivherein  they  find  Special  yei* 

That  George  Lord  Cobham  was  seised  of  the  prertiises,    '^  . 

and  hold  the  same  in  free  socage  ;  and  h^d  issue  Sir  G.,js^!fed  in 
William    his    eldest  sod,    George,  Thomas,  John,  fee  of  the 
Henry,   another    Thomas,   Edmund,    and   Edward,  £^{JJl^t 
sons,  and  two  daughters^  Elizabeth  and  Katherine ;  sons  and  two 
and    13  January,  1557,  made  his  will,  and   thereby  and  iSJanna- 

devised,  inter  atia^  the  premises  in  question   to  Sir  r^,i557,made 

his  will ;  de- 
Vising  the  premises  to  hin  ,sods  and  dau(;hters  in  strict  settlement «  with  ultimate  r#« 
inainde^  to  the  right  heirs  of  his  youngest  son. 

~  ■—--■_  ■■■■,■_  ■^-r -  --m-      —  T — — .^^^a.^^^^...^.^,— ^.^^^^,^^^^^^^^^^ 

(a)  This  judgment  was  delivered  and  in  1  Lev.  73.  and  Raym.  53.  in 

t>n  ihe  22d  day  of  November  in  Mi-  Wheatley  v.  Thomas,  the  will  of 

chaelmas  term,  14  Car.  II.  ^  see  I  Georfi^e  Lord  Cobham,  and  the  acts 

Keb.  403. ;  and  there,  p.  411.,  the  of  parliaroenti  which  constitute  the 

Report    closes, with    **  adjornatur,  foundation  of  this  Case,  were  dis* 

the  Court  being  divided.^'  The  case  cussed  on  another  point, 
is  cited  in  I  Keb.  6I6i}  where  alsO| 
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William  Brooks,  bis  eldest  son,  for  life  \  remainder 
to  the  first  lawful  begotten  son  of  the  body  of  Sir 
William  and  to  the  heirs  males  of  the  bodj  of  the 
same  first  son  ;  and  for  default  of  such  issue,  to  the 
second  lawfully  begotten  son  of  the  body  of  Sir  Wil- 
liam, and  to  the  heirs  males  of  the  body  of  the  same 
second  son  ;  and  so  to  the  eighth  son  of  Sir  William^ 
and  to  all  other  his  sons  and  to  the  heirs  males  of 
their  bodies;  with  remainder  to  George  Brooke  for 
life,  and  so  to  his  first,  second,  and  third,  and 
other  sons,  ut  supra^  and  the  heirs  males  of  their 
bodies;  with  like  remainders  to  Thomas,  John, 
Henry,  Thomas^  Edmund,  and  Edward,  and  their 
sons  ;  remainders  to  his  daughter  Elizabeth,  late 
called  by  the  name  of  Marchioness  of  Northampton, 
for  life,  and  to  her  son  and  the  heirs  males  of  his 
body ;  and  so  to  her  other  sons ;  with  like  remainders 
to  his  daughter  Katherine,  and  her  sons;  with  re- 
mainder to  the  heirs  males  of  the  body  of  his  brother 
Thomas  Brooke,  and  the  heirs  males  of  their  bodies  ; 
remainder  to  the  heirs  of  the  body  of  Sir  William 
Brooke  his  son,  lawfully  begotten,  and  to  their  heirs 
of  their  bodies ;  with  like  remainders  to  the  heirs 
of  the  body  of  George,  and  other  his  sons,  and  their 
heirs  of  their  bodies  ;  and  for  lack  of  such  issue,  to 
remain  to  the  right  heirs  of  Edward  his  youngest  son 
fdr  ever. 
That  29  September,  5  and  6  P.  and  M.,  George,  Lord 
Cobham  died  seised.  Sir  William  Brooke  being  his 
son  and  heir.  That  1579,  Edward  the  youngest  son 
died  without  issue*  That  Sir  William,  then  Lord 
Cobham,  had  issue,  Henrj  his  eldest  son^  and  George, 
and  no  other  issue  male;  and  three  daughters,  Eliza- 
beth, Frances,  and  Mary;  all  which  have  issues  of 
their  bodies  living. 


8^Scpt.5anJ^ 
Ph.  and  M.  he 
died«eised; 
SirW.B.  being 
his  son  and 
heir,  and  af- 
terwards W. 
LordC. 
1759  the 
youngest  son 
died  s.  p. 
W.  Lord  C. 
had  twosonSy  H.  and  G.,  and  three  daughters,  and  6  Mar.  S9  El'iz.  died. 

H.  Lord  C.  his 
first  son  enter- 
ed, and  was 
seised  of  the 
premises. 
15  Nov.  iJac. 
6.  was  at- 
tainted of 
high  treason. 
95  Nov.  1  Jac. 
H.  Lord  0. 
was  attainted 

of  high  treason.    G.  was  executed,  leaving  muc  Sir  W.  B.  and  two  daughters.  The 
second  sou  of  the  testator  left  issue,  D.  B.  and  C.  B. 


That,  CMar.  S9  Eliz.,  William,  Lord  Cobham  died, 
Henry  being  his  son  and  heir ;  and  that  Henry,  then 
Lord  Cobham,  entered,  and  was  seised  ut  lex^  S^c. 

That,  15  November,  1  Jac,  George  was  in  due  form  of 
law  convicted   and  attainted  of  high   treason  ;  and 
likewise  Henry,  Lord  Cobham,  25  November,  1  Jac, 
was  convicted  and  attainted  o^  high  treason.     That, 
at  the  aforesaid  times  of  the  said  attainders,  George 
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bad  issue  Sir  William  Brooke,  and  two  dauf^hters,        166%. 
and  died.    That  George,  son  of  George,  Lord  Cob-     ^^^V^^ 
ham,  had  issue  Duke  Brooke,  and  Charles,  and  died  ;      Holland 
and  afterivards,  II  Nov.  S  Jac,  (the  kingy)  by  his      F|j,hur 
letters  patent  did,  inter  alioj  grant  the  premises  to  11  Nov.sJac. 
Duke  Brooke  and  his  heirs,  pro  ui  by  the  letters  pa-  ***®  '^lll^h 
tent  (the  tenor  whereof  follows  in  hasc  verba)  appears,  premises  to  D. 
By  which  letters  patent  the  king,  in  consideration  of  B.  and  his 
4269/.  to  be  paid  upon  or  before  the  4th  of  May>  Thriettcrs 
1605,  and  S850/.  on  or  before  the  8th  day  of  Nov.  patent  to 

1605,  and  3250/.  on  or  before  the  4th  day  of  May,  ^"'^eBrookc. 

1606,  to  the  king,  his  heirs  and  successors,  at  the  re- 
ceipt of  the  Exchequer  by  Duke  Brooke,  grants  to 
Duke  Brooke,  hcered.  et  assignat,  suisy  inter  aliaj  the 
said  manors  of  Rathwynter  and  Bendish  Hall,  and 
other  the  premises ;  quae  quidem  omnia  et  singula 
praemissa,  superius  per  prsesentes  data  et  concessa, 
nuper  fuerunt  parcella^  possessionum  et  hseredit. 
Henrici,  nuper  Domini  Cobham,  nuper  de  alt&  pro- 
diHone  attincti,  ac  de  quibus  ipse  Henriciis  seisitus 
fuit  in  dominico  suo  ut  de  feodo  talliato,  sibi  et 
haeredibus  masculis  de  corpore  suo  legitime  pro- 
creand.,  virtute  ultimae  voluntatis  Georgii,  nuper 
Domini  Cobham,  cum  diversis  remaneriis  inde,  prout 
in  dicta  ultimo  voluntate  plenius  liquet.  Damus 
etiam  praefato  D.  Brooke,  haeredibus  et  assignatis 
suis,  omnia  et  singula  messuagia,&c.et  haereditamenta 
situata  et  existentia  infra  com.,  vill.,  sive  paroch. 
prsd.  praedicti  Domini  manerii,  &c.  et  caetera  prae- 
missa per  prssentes  data  et  concessa,  aut  aliquas  inde 
parcellas,  quoquomodo  spect.,  aut  ut  membr.,  &c., 
ac  reversionuni  et  reversiones  praed.  maneriornm,  &c. 
etcaeterorumpraemissorum  superius  perpraesentesprae- 
concess.  depend.,  vel  expect,  de,  in,  vel  super  aliquam 
dimissionem,velconcessionem,8ivealiqua8dimissiones, 
vel  concessiones  pro  toto  vel  termino  vitae,  vitarum, 
vel  annorum,  vel  aliter  de  praemissis  suis  de  aliqua 
inde  parcella  confectas.  Damus  etiam  praefato  D. 
Brooke,  haeredibiis  et  assignatis  suis,  quod  ipse,  hae- 
redes  et  assi<|;nati  sui,  de  caetero  habeant  infra,  &c., 
tot,  tanta,  talia,  &c..  Cur.,  franchesia,  &c.,  et  haere- 
dif.,  quot,  &c.,  et  in  tam  amplis  modo,  et  formS,  pro 
ut  praed.  H.,  aut  aiiquis  alius,  &c.,  ac  adeoplend,  &c. 
pro  ut  nos  praedict.  maneria  habemus,  &c.,  aut  habere 
et  gaudere  debemus  ratione  attinct.  praed.  Henrici, 
nuper  Domini  Cobham,  et  Georgii  Brookei  patris  sui, 
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vel  edrum  alteriifs  de  tiltd  proditione  attinct.  Dama9 
etiam  ulterius,  &c.,  prer.  D.  Brooke,  bflered.  et  assig^- 
nat.  8ui8|  predicta  dominia,  maHeria,  &c.,  odeo  plen^, 
Scc.ypro  ut  ea  omnia,  €t  (singula  prainiifiBa,  aut  aliqua? 
inde  parcellae  ^  manuB  nostras  ratione,  vel  pr»- 
teittu,  6eu  virtute  diet,  nuper  attiilct.  diet.  Heiy*iciy 
nuper  Domini  Cbbbam,  et  praed.  G.  Brooke,  vel  al« 
teritM  eorum,  sen  quocunque  alio  tegali  iifodo,jurey 
seu  titulo  devenerunt,  «ett  devenire  debnerant ;  ac  in 
matiibus  nostris  existebant,  seu  jam  existont. 
Damus  etiam  prasfato  D.  Btooke,  haeredibus  et  assig* 
nat.  suis,  remanere  et  remaneria^  reversionem  et  re- 
versiones  nostras  quaseunque,  in  feodo  simplici, 
omnium  et  singulorum  prssmissorum,  superius  per 
pfesentes  dat.  et  concess*,  cujudibet  inde  parcella, 
habendum  prffid.  maner.  nostr.  de  Rathwinter  Hall, 
ac  pried,  manor,  nostr.  de  Brandish  Hall,  &e.,  ac 
prasd.  roessuag.,  terras,  &c.,  ac  hiereditat.  superiua 
per  praesentes  concess.,  ac  rev.  et  i^evert.  pried.,  ac 
castera  omnia  et  singula  praemissa  soperios  express^ 
&c.,  prciat.  D.  Brooke,  haered.  et  assig.  suis.  qnam- 
diu  pref.  H.,  nuper  Dominus  Cobham^  de  alt&  pro- 
dit.  attinct« ;  aut  aliqnis  exitus,  de  corp.  soo  legitimiSf 
procr.,   aut  aliquis  exitus,    de  corp.  pnef.  Georgii 

.  Brooke,  fratris  sui,  de  alt&  prod,  similiter  attinct., 
et  roodo  deftmct*,  legitime  procreat. ;  aut  aliquis  exi- 
tus, aut  aliqni  exitus  de  corpore  hujusmodi  exitua 
legifSmi  procreat.,  vel  procreand.,  hereditabil.  prae- 
missorum,  virtute  oltims  voluntatis  dicti  G.,  nuper 
Domini  Cobham,  vixerint;  vel  in  vitft  existanty 
.vel  eornm  aliquis  vixerit,  vel  in  vit&  existet,  ad 
solum  proprium  opus  et  Usum  praef.  D.  Brooke  bae- 
red.  et  assign,  suorom  in  perpetuum.  Ac  habendum 
et  tenendum  praedtctum  remanere  et  reroaneria,  ro- 
ver, et  revert,  nostras  quascunque,  in  feodo  simplici, 
omnium  et  Singulorum  prasmissorum  superius   per 

'  prcsentes  dat.  et  concess.,  que  nobis  per  attinct* 
praef.  H.,  nuper  Domini  Cobham  foris&ct.  fuere,  et 
coJMslibet  inde  parcell.  praef.  D.  Brooke  baered.  et 
asaignat.  suis  in  perpetuum  ad  solum  et  proprium 
opus  et  usum  praef.  D.  Brooke  haered.^  et  assignat. 
suortim,  in  perpetuum  tenend.  per  servitia,  per  quae 
rprius  tenebantur. 

With  non  obstante  not  finding  of  offices,  and  finding  of 
office  in  Com.  Essex,  after  the  attainder  of  Henry, 
that  he  was  seized  to  him  atid  the  heirs  of  his  body 
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of  the  said  manors.    Non  obstante,  non  recitando,        166^. 
aut  male,  aliq.  dimiss.,  sive  coneess, ;  et  non  obstante     ^'^V'^^ 

18  H.  6.  HOLLAMD 

And  finds  the  entry  of  D.  Brooke  $  and  a  bargain  and      Fishcr. 
sale  by  hiro|  by  indenture,  27  Ap.  3  Jac.,  to  Alexan-  Entry  of  D^ 
der  Prescott;  and  inroUed  within  six  months*  ?*  27  Apr.  s 

'  Jac.  Bargain 

and  tale  of  the  premises,  to  Al.  P.  duly  inrolied. 

That,  P.  3  Jac,  D.  Brooke  levied  a  fine  to  Alexander  P.s  Jac.  D. 
prescott;  that  the  same  term  a  comnion  recovery  fineto  A1*P. 
was  had  against  Alexander  Prescott,  wherein  Duke  and  recovery* 

Brooke  was  vouched.  S^^ouc^i 

That  in  the  parliament  begun  5  November  3  Jac,  and  3  ^^^  4  j^^ 
continued  S7  Mail  4  Jac,  and  then  prorogued  to  18  Act  of  parlia* 
November  4  Jac,  it  was  enacted  that  H.,  Lord  Cob-  ,"^°^e  fo^' 
ham  and  G.  Brooke  shall  forfeit,  and  the' King  have  feitureof  the 
against  them  only  and  their  heirs,  and  all  claiming  ^f^^^^^ 
under  them  since  their  treason,  all  the  manors,  &c.,  and  6.  B. 
wherein  they,  or  either  of  them,  had  any  estate  of 
inheritance  the  day  of  their  several  treasons  com- 
mitted ;  and  that  from  their  attainders  all  their  ma- 
nors, &c  shall  be  vested  and  judged  to  be,  and  to 
have  been,  in  the  king's  actual  possession  without  any 
office. 
Saving  to  all  persons  other  than  the  Lord  Cobham 
and  George  Brooke,    and  their  heirs,  claiming  as 
heirs,  all  such  right  as  they  had,  or  ought  to  have 
had,  at  or  before  the  treasons  committed,  in  as  large 
9nd<ample  manner  as  if  the  act  had  not  been  made; 
and  all  such  eight,  entry,  remainder,  &c,  which  they 
now  have,  or  hereafter  may  have  only  by  virtue  of 
any  conveyance,  or  limitation  made  before  the  said 
several  treasons  committed,  or  done,  this  act  or  any 
thing  therein  contained  notwithstanding,  and  in  as 
large  and  ample  manner  as  if  this  act  had  not  been 
made*      Provided    that  this    act    shall   not  extend 
to  make  void  any  grant  or  demise  by  the  King  to  any 
person  by  letters  patent  under  the  great  seaL    And 
it  is  further  enacted  that  all  grants,  bargains,  sales, 
and  demises  made  by  the  King  under  the  great  seal, 
since  the  said  attainders,  of  any  of  the  said  manors, 
&c  to  any  person  and  persons  and  their  heirs,  shall 
be  good  and  efiectual  in  law  to  them,  their  heirs  and 
assigns,  to  all  intents,  constructions,  and  purposes, 
according  to  the  tenor,  eflfect,  and  true  meaning  of 
the  said  letters  patent. 
Saving  to  every  -person  and  persons,  and  their  heirs  and 
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lO^^-  assignp,  other  than  Henry  and  George  Brooke^  and 

either  of  them,  and  their  and  either  of  their  heira 
claiming  as  heir  or  heirs  by  or  from  either  of  them, 
and  all  other  persons  claiming  by  them  or  either  of 
them,  to  the  uses  or  behoofs  of  them  or  either  of 
them,  or  of  their  or  either  of  their  heirs,  all  such 
right,  &c.,  reversion,  remainder,  hereditaments,  and 
demands  whatsoever,  they  or  any  of  them  had  or 
ought  to  have  had  at  or  before  the  same  several  trea* 
sons  committed  or  done  in  as  large  and  ample  man- 
ner as  if  this  act  had  never  been  made.  And  also  all 
such  right,  &c.,  reversion,  &c.,  they  or  any  of  them 
now  have,  or  at  any  time  hereafter  shall  or  may  have 
only  by  virtue  of  any  conveyance  or  limitation  made 
before  the  said  several  treasons  committed  or  done, 
this  act  or  any  thing  therein  contained  notwithstand- 
ing,  and  in  as  large  and  ample  manner  as  if  this  act 
had  never  been  made. 

S7  Maii  4  Jac,  D.  Brooke  died  without  issue.  5  Apr. 
8  Jac.  Charles  Brooke  died  without  issue. 

The  jury  further  find  the  inquisition,  S  Ap.  S  Jac, 
whereby  it  is  found  that,  9  Junii,  the  day  of  the  trea- 
son committed,  H.  Lord  Cobham  was  seised  in  his 
demesne,  as  of  fee  tail,  to  him  and  to  the  heirs  of 
his  body,  of  the  manors  and  lands  io  the  declara- 
tion. 

They  find  the  dying  seised  of  Alexander  Prescott,  16 
Jac,  John  being  his  heir;  and  a  fine  by  him  16  Car., 
and  his  death;  and  entry  of  William  his  son,  and 
death  1642;  and  descent  to  his  two  sisters,  Jane, 
married  to  the  defendant  Fisher,  and  Anne;  and 
•  Fisher's  entry  in  his  wife's  right.  And  find  the  se- 
veral deaths  of  Henry  Lord  Cobham,  without  issue; 
Thomas,  the  third  son  of  George  Lord  Cobham, 
without  issue  male;  John,  the  fourth  son,  without 
issue ;  Henry  the  fifth  son,  and  of  Calistbenes  bis 
first  son  without  issue  male,  and  that  John  now  Loid 
Cobham,  the  lessor,  was  his  second  son;  and  the 
death  of  William  Brooke,  the  son  of  George,  SO 
August,  1643,  without  issue  male,  leaving  four  daugh- 
ters yet  living;  and  find  the  entry  of  John  Lord  Cob- 
ham, I  April  1645,  upon  Fisher;  and  his  entry  again, 
10  October,  1657;  and  lease  to  the  plaintiflT,  pro  ui ; 
and  entry  of  Fisher.     But  whether  Fisher  be  guilty 

died  s.  p.  m.  and  the  lessor  of  the  plaintifT  John  Lord  C.  SO  Au^.  1613.  W.  B.  the  son 
of  G.  ti.  died  s.  p.  m. ;  but  leavings  issue  female.  1  Apr.  1645.  J.  Ljrd  C.  cu^ercd 
on  defendant.    10  Oct  1757.  defendant  entered  again,  &c. 


27  Maii  4  Jac. 
D.  B.  died  s.  p. 
5  Apr.  8  Jac. 
C.  B.  died  s.  p. 
2  Apr.  2  Jac. 
Inquisition  of 
information 
after  the  at- 
tainder of  H., 
Lord  C. 
16  Jac.  ALP. 
died  seised. 
16  Car.  a  fine 
levied  by  John 
P.,  his  heir ; 
and  J.  P.  dies. 
Entry  of  W.P. 
his  heir  and 
death  in  1642. 
The  heirs  of 
W.  P.  Jane  F. 
wife  of  de- 
fendant, and 
Anne  P.  de- 
fendant en- 
tered, 
H.,  Lord  C» 
died  s.  p. 
Third  son  of 
testator  died 
s.  p.  ni. 
Fourth  son  of 
testator  died 
8.  p. 

Fifth  son  of 
testator  died 
leaving  t^o 
sons  CaL  who 
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of  the  trespass  and  ejectment,  or  not,  ignorant;  et     ^2^2i 
poterit  advisament  /  ei  $iy  8^. 

In  this  case  the  points  being  many  which  have  been  stirred, 
and  the  record  being  long,  it  will  be  the  clearest  way  to  state      Fisher. 
the  case  by  parcelsy  as  the  points  arising  upon  it  shall  come  to 
be  considered. 

The  plaintiff  claims  not  by  the  patent  to  Duke  Brooke. 

But  the  defendant's  title  being  under  the  patent  to  Duke 

Brooke,  several  things  have  been  rifoved  against  the  validity 

of  the  patent;  for  though  the  plaintiff  claim  not  by  it,  yet  if 

he  can  destroy  it,  he  destroys  the  recovery  wherein  Duke 

Brooke  was  vouched ;  for  then  Prescott,  the   bargainee  of 

Duke  Brooke,  was  not  tenant  to  the  freehold,  and  so  the 

lessor's  remainder  not  cut  off.    And  the  points  stirred  upon 
this  patent  have  been — 

First,  Upon  the  consideration  of  the  patent ; 
Secondly,    Upon  the  clause  of  quas  quidem  in   the  pre« 
mises; 
And,  thirdly.  Upon  the  limitation  of  the  habendum. 
And  if  by  reason  of  these  the  patent  is  defective,  it  comes 
lastly  to  be  considered,  what  operation  the  act  of  parliament 
of  confirmation  in  this  case  will  have,  towards  the  making  good 
of  the  grant,  and  supplying  the  defects  of  it. 

Upon  the  consideration  of  the  grant,  or  patent,  the  case  is 
bat  this : — ^The  King  at  the  humble  petition  of  Duke  Brooke, 
and  in  consideration  of  4060/.  upon  or  before  the  4th  of  May, 
1605,  and  3SS0/.  upon  or  before  the  8th  of  November,  1605, 
and  3250/.  upon  or  before  the  4th  of  May  1606,  to  be  well  and 
tmly  paid  to  him,  at  the  receipt  of  the  Exchequer,  by  Duke 
Brooke,  his  executors  and  administrators,  grants  to  Duke 
Brooke,  bis  heirs  and  assigns,  inter  alioj  the  lauds  in  question. 
The  money  does  not  appear  in  the  verdict  to  have  been  paid 
at  the  time. — The  point  hereupon  intended  to  be  spoken  to  is, 
whether  the  non-payment  of  the  money  which  was  the  consi- 
deration of  the  patent,  it  being  a  consideration  personal  and 
executory,  and  subsequent  to  the  grant,  shall  by  matter  ejc 
past  facto  avoid  the  grant. 

But  I  hold  this  point  comes  not  in  question  in  this  case;  for, 
fir»t,  admitting  the  non-payment  of  the  money  do  avoid  the 
patent,  yet  no  advantage  can  be  taken  of  it  till  office  found ; 
for  the  consideration  must  in  such  case  of  the  King's  grants  be 
taken  as  a  condition  subsequent ;  and  therefore  as  a  condition 
broken  it  must  be  found  by  the  office,  and  till  such  office  found 
the  estate  still  remains  in  the  patentee.  And  admitting  the 
recovery  would  be  against  one  who  was  not  tenant  to  the  free- 
bold,  yet  no  such  office  beipg  found  it  still  remains  a  good 
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estate  and  good  recovery*  Secondly,  the  verdict  hating  not 
found,  whether  it  was  paid  or  not,  it  was  left  in  cequilibrio  / 
and  it  being  matter  in. fact,  the  Court  sfiall  qot  intepd>  qpon 
the  verdict,  the  jury  fqund  either  orle  way,  or  the  other  ;  for, 
if  thejr  did,  the  jury  must  be  attainted  by  Reason  of  the  judg-* 
ment  of  the  Court,  ifthejgiveit  upon  a  wron^  stipposal  of 
to  find  aspe-  the  truth  of  the  fact ;  and  therefore,  if  thqre.be  not,  as  I  have 
fact,  the  ^^1^9  sufficient  without  it  to  find  for  the  plaintiff,  the  Court 

Court  cannot  can  give  no  judgoicint  in  it ;  but  there  must  be  in  such  case  a 

make  it  ffood  •       > 

bj  intenT       ««""'«  '^  "°^' 

ment*     There  iQust  be^  in  suph  casc«  a  venire  ie  novo. 

Qiuere,  whe-  But  for  the  point  itself;  if  a. grant  be  made  by  the  King  for 
b  i^fd^upTn  w<>"®y  *o  ^  P»>d  to  the  Exchequer  at  a  certain  day  to  come^ 
failure  of  and  there  is  a  failure  of  payment,  whether  this  (admitting  an 
^e™oi^dera-  ^®^®  found)  do  avoid  the  patent,  is  a  question  not  yet  judi- 
tion»  where      cially  determined. 

If  it  be  agreed  that  a  consideration  personal  passed,  as  that 
he  hath  done  service,  or  paid  100/.  to  the  King,  though  it  be 
false,  it  vitiates  not  the  grant ;  and  90  Wroth^scase,  Com.  455. 
md  31  E.  4.  and  37  H.  8.  Br.  Patents  4  apd  100.)  And  so  is 
my  Lord  Hobart,  in  Needier  and  Neecjiham's  case,  fol.  SSL 
But  there  he  saith  expressly,,  further,  ^*  that  if  a  consideration 
be  prescribed  in  the  future,  and  be  not  perfor,nied,  it  will  avoid 
the  grant  ;^V  and  instances,  ^^  if  the  Kinggrantto.  J*S.,in  consi'' 
deration  that  he  shall  serve  the;  King  in  any  oflice,  or  that  lie 
aball  pay  unto  him  100/. ;  though  these  considerations  in  :twe 
past  had  done  no  hurt,  yet  in  the  future  they  are  made  mate- 
rial." And.it  is  agreeable,  to  the  opinion  of  Hussey,  C.J^ 
91.  E.  4.  48.  (b)  a  grant  eo  quod  rel^xabit  to  the  King  in  ,l)ie 
future,  is  void,  if  no  release  be  made  at., the  time  prefixed  for 
it;  and  I  take  the  law  to  be  accordingly*  For^  as  it  is. said 
6  C04  94.  in  Barwick^s  case,  ^^  it  is  a  maxim,  that  if  the  con* 
sideration,  which  is  for  the  beneBt  of  the  King,  be  it  executed 
or  executory,  or  be  it  of  record  or  not  of  record,  be  not  true^ 
or  not  duly  performed ;  or  if  prejudice  may  accrue  to  the  King 
by  reason  of  the  non-performance  of  it^  the  letters  patent  are 
void."  A  consideration  personal  past  is  not  for  the  future  be-* 
nefit  of  the  King,  and  therefore  not  material :  but  a  considera* 
tion  personal,  executory,  is  for  his  benefit  to  have  the  mooey^ 
And  it  is  the  meritorious  cause  of  the  grant;  and,  therefore,  not 
being  performed,  is  void*  In  Villier's  case  (c),  this  term,  it 
was  adjudged  that  verdict  need  not  find  payment  of  rent.    Ad 


the  grant  was 
made  by  the 
King  for 
money  to  be 
paid  to  the 
Exchequer 
at  a  certain 
future  day. 


Verdict  need 
not  find  pay- 
ment of  rent. 


jid  solvendum  makes  a  coadition  in  any  part  of  the  King's  granL 


{b)  49  a.  v.  White  in  these  Jleports,  whicb  m^ 

(c)  See  p.  88'  in  the  case  pf  Berry     pean  to  be  ihe  s.me  case^ 
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tolvenduhk^  in  the  case  of  the*  King^,  mafes  a  condition  in  any  part       1 662. 
of  the  graiit)  C.  Com,  204.  a. ;  ad  faciendum^  or  ad  effecium^     x-^v^^^ 
or  ex  intenRoncj  it  is  one  end  or  final  cause  of  the  grant ;  a     Hollaitd 
Jbrtiorif  irhere  it  is  the  consideration  and  efficient  cause  of  the      ^  ^* 
grant ;  and  the  difference  whfch  Brooke,  tit.  Patents,  1.  pnts,  Some  false* 
tbat  a  false  suggestion  shall  avoid  a  patent,  not  a  false  consi«  considera- 
deration,  ifil  clearly  against  law  and  experience,  if  it  be  gene-  ^^^^ 
rally    taken.      Sibme  fhlse    considerations    and    some    false  sugrations* 
sQggestions  shall' avoid  a  patent,  and  some  not.  ^^tn^*^ 

The  next  question  upon  the  patent  ariseth  upon  the  clause  patent,  and 
otquce  qtridem:  but,  because  they  have  a  dependency  upon  the  w>racnol. 
habendum^  t  mnst  put  them  together,  and  thus  single  them  out 
in  the  poiAts,  wherein  the  case  stands  thus, — George  Liord 
Oobhani  llad  issue  diVefs  sons  and  divers  daughters.  His  eldest 
son  was  William',  af¥er  Lord  Cobham,  Who  had  issue  Henry 
JLiOrd  Coftbant,  and  Greoi^ge  Brooke  (both  attainted  of  treason, 
and  Creofge   executed,)'  and  divers  daughters ;  and  George 
Brooke  Aad  fs8u'6  a  son,  Sfir  William  Brooke,  and  several 
dangfcters  •  a'ftd  STr  TTillian^  is  since  dead  witHoiHt  issue  male, 
bat  havitifg  seif^'ral  daughters.     Geotge  Lord  Cobham,  in  the 
fl-ei^  of  Queen  Mary,  by  his  will  entaifs,  amongst  other  things, 
these  nkanord  In  question,  by  tfrttfe  whereof,  at  the  time  of  the 
attainder,  Henry  Lord  Cobham  wsrs  tehtint  in  tail  to  him  and 
Che  heirs  iHYales  of  iis  h6dy,  with  remainder  to  Duke  Brooke, 
another  descendant,  and  the  heirs  males  of  bfs  body,  with  other 
remainders  iff  talfe  male  (whereof  one  was  in  Sir  Johft  Brooke, 
liord  Cobham,   the  lessor)  tvith  remainder  to  Henry  Lord 
Cobhaih,   and   the   heirs   of  the    body    of    William    Lord 
Cobham  his  father,  (^n  estate  tail  in  retnainder  descending  to 
him   from  the  said  William  bis  father)  with  several  other  re« 
maioders  to  the  heirs  of  the  body  of  other  sotis  of  George  Lord 
Cobham  the  devisor,  and  to  the  heirs  of  the  bodies  of  his  daugh^ 
tern,  and  with  a  rev^t^ion  iii  (be  in  Hi^nry  Lord  Cobhatn,  as 
heir  td  EdwaHl  Brooke,  the  younger  son  of  George  Lord 
Cobham,  in  Whom  the  e:State  in  fee  was  lodged  ;  so  that  there 
were  forfeited  to  the  King  four  estates. 

Firtt,  the  present  estate  tdil  of  Henry  Lord  Cobham  to  him, 
and  the  heirs  males  of  his  body. 

Secondly,  the  iitimediate  remainder  to  George,  and  the  heirs 
males  of  his  body. 

Then,  after  the  ititerposition  of  several  estates  tail,  male 
to  Doke  Brooke,  Sir  John  Brooke,  And  others,  all  which 
were  spent  but  the  lessor's  at  the  time  of  the  lease  made, 
a  third  estate  to  Hertry  Lord  Cobljam,  and  the  heirs  of  tho 
body  of  Williaiti  hid  (hther  (which  took  in  and  lasted  as  long  as 
there  was  any  issue  of  tho  body  of  George  his  brother,  whereof 
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there  are  a  great  many  still  in  esse;  and  which  estate,  in  truth, 
is  that  under  which  the  lands  are  now  to  be  held ;  for  the  lessor 
is  dead  without  issue  male  since  the  lease  made,  and  the  estates 
in  tail  male  are  all  spent ;  but  that  is  not  in  this  case,  we  are 
now  to  argue,  Sir  John  Brooke^  the  last  in  the  male  line,  being 
then  alive. 

And,  lastly,  the  Lord  Cobham  had  and  forfeited  a  remainder 
in  fee  simple  to  him  and  his  heirs,  expectant  after  the  several 
other  intervenient  remainders  to  the  heirs  of  the  bodies  of  other 
sons  and  daughters  of  George  Lord  Cobham,  divers  of  which 
are  still  unspent. 

So  the  King,  having  in  himself  these  forfeited  estates,  some 
immediate,  others  after  the  interposition  of  other  intervenient 
estates,  by  his  letters  patent,  dated  11  Nov.  3  Jac.  for  the  con* 
sideration  which  hath  been  before  mentioned,  de  graUd  specialty 
Sfc.  grant  to  Duke  Brooke  and  his  heirs  and  assigns,  inier  alia^ 
all  these  manors  and  lands  in  question,  '^  quas  quidem  omnia, 
et  singula  praemissa  superius  per  prsBsentes  dat«  et  concess. 
nuper  fuere  parcell.  terr.  possess,  et  bieredit.  Henrici,  nuper 
Domini  Cobham,  nuper  de  alt&  proditione  att,  ac  de  quibus 
ipse  Henricus  seisitus  fuit  in  dominico  suo  ut  de  feodo  talliato, 
sibi  et  hsredibus  masculis  de  corpore  suo  legitime  procreand. 
virtute  ultimae  voluntatis  Georgii,  nuper  Domini  Cobham,cuni 
diversis  remaneriis  inde,  pro  ut  in  dict&  ultimd  voluntate  pie* 
uius  liquet  et  apparet." 

And  after  several  other  clauses  (which  shall  be  mentioned 
as  there  shall  be  occasion)  the  King  grants  to  Duke  Brooke, 
his  heirs  and  assigns,  ^^  remanere  et  remaneria,  reversionem 
et  reversiones  nostras  quascunque  in  feodo  simplici  omnium 
et  singulorumpraemissorum  superius  per  praes.  dat.  et  concess., 
Habend.  the  said  manors  and  .premises  to  the  said  Duke 
Brooke,  his  heirs,  and  assigns,  '^  quamdiu  prsefatus  Henricus, 
nuper  Dominus  Cobham  de  alta  proditione  attinct.  aut  aliquis 
exitus  de  corpore  suo  legitimd  procreand.,  aut  aliquis  exitus  de 
corpere  praefat.  Georgii  Brooke,  fratris  sui,  de  altfi  proditione 
similiter  attinct.,  et  modo  defunct,  legitime  procreat.  vel  pro* 
creand.  hasreditabil.  praemissorum  virtute  ultimae  voluntatis  dicti 
Georgii,  nuper  Domini  Cobham,  vixerint,  vel  in  vi(&  existent, 
vel  eoruni  aliquis  vixerit,  vel  in  vit&  existet,*'  to  the  use  of  the 
said  Duke  Brooke,  his  heirs  and  assigns  and/^  Habendum  rema- 
nere et  remaneria,  reversionem  et  reversiones  nostras  quascun- 
que in  feodo  simplici  omnium  et  singulorum  praemissorumaupe- 
rias  per  praesentes  dat.  et  concess.,  et  quas  nobis  per  attinctu- 
ram  praefati  Henrici,  nuper  Domini  Cobham,  forisfiicta  fuere, 
'  et  cujuslibct  inde  parcell.  to  the  said  Duke  Brooke,  his  heirs 
and  asi^ignsi  to  the  use  of  hiin>  his  heirs  and  assigns.'^ 
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Upon  the  premises,  thus  coupled  with  the  habendumsj  there 
have  been  these  questions  raised  : — 

First,  it  being  in  the  qucs  quidem  recited,  that  the  lands 
were  parcel  of  the  possession  of  Henrj  Lord  Cobham,  at« 
tainted,  ac  de  quibus  he  was  seised  in  tail  to  him  and  the  heirs 
males  of  his  body,  with  divers  remainders  over,  as  by  the  will 
of  George  Lord  Cobham  it  more  fully  appears: — ^Whether 
this  clause  shall  be  said  to  be  the  information  or  suggestion  of 
Duke  Brooke  the  patentee ;  and  what  is  the  consequence  of  it, 
— if  it  be  the  suggestion  of  the  party,  on  the  collection  or 
affirmation  of  the  King. 

And,  Sdly,  Here  being  a  recital  ^^  That  Henry  Lord  Cob* 
ham  was  seised  to  him  and  the  heirs  males  of  his  body,  with 
remainders  over,  as  by  the  will  of  Lord  George  appears;"  and 
the  habendum  being  *^  so  long  as  Henry  Lord  Cobham,  or  any 
issue  of  his  body,  or  any  issue  of  the  body  of  George  Brooke, 
inheritable  by  virtue  of  the  will  of  George  Lord  Cobham, 
shall  live,"  which  extends  it  not  only  to  the  heir  male, 
bat  to  the  heir  of  the  body  of  Henry,  and  to  the  issue  of 
George  as  being  within  the  compass  of  the  entail,  which 
Henry  Lord  Cobham  had  to  him'  and  the  heirs  of  the  body 
of  William  his  father  whether  upon  these  premises,  coupled 
with  the  habendum^  here  is  not  such  a  misrecital,  or  partial 
lecital  of  the  King's  estate,  as  shall  make  the  patent  void  for 
that  cause. 

And  then  upon  the  habendum  itself,  singly  taken,  several 
points  have  been  touched,  which  I  shall  put  anon. 

The  King  having  several  estates  forfeited  to  him  by  the  at- 
tainders of  Henry  Lord  Cobham,  and  George,  some  immediate, 
others  after  the  interposition  of  other  articles,  grants  the  land 
with  one  entire  habendum^  ^^  quamdiu  Henricus  Dominus 
Cobham,  aut  aliquis  exitus  de  corpore  suo,  aut  aliquis  exitus 
de  corpore  of  Greorge,  heritable  of  the  premises,  vixerit,  vel  in 
vitA  eztiterit  f'  which  general  words  are  sufficient  to  extend 
to  all  the  several  e8tates,*-^whether  all  these  estates  shall  pass 
by  firactions. 

And  that  also  hath  two  reasonable  considerations  :— 

First,  whether  the  King,  intending  one  entire  and  conti- 
naiog  estate  by  his  grant,  it  can  pass  by  fractions  ? 

Secondly,  in  regard  the  grant  carries  not  the  whole  estate, 
bat  reserves  some  part  of  it  to  the  King — whether  any  thing  at 
all  pass  ?  and  if  it  do,  what  the  operation  of  it  is  ?  For  the 
estate,  so  long  as  William  had  heirs  of  his  body,  was  forfeited 
to  the  King;  and  he  grants  it  out  so  long  as  Henry  and 
George  had  heirs  of  their  body,  which  is  but  part  of  that 
estate ;  for  that  all  the  rest  of  that  estate  (as  long  as  there  are 
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(hiugbtors,  or  daughter,  children  of  Wiliiam,)  is  left  in  the 
King,  and  not  g^anted  over. 

And  the  last  thing  to  be  considered  is, — ^whether,  upon  the 
limitation,  so  long  as  there  is  issue^  and  issue  of  issue^  as  it  is 
here  penned^  an  estate  of  inheritance  be  createck 

First,  I  hold  the  clause,  ^  Qusrquidem  omnia,  &c.  nuper 
ftiere  parcellaef  possessionwn'  Henrici,  nuper  Domini  Cobham, 
de  altft  proditione  atlincti,  ac  de  quibus  ipse  seisitus  (bit  in 
dominico  suo,  ut  de  fisodotalliato,  sibi  et  hasvedibus  masouKs  d6 
corpdre  suo  legitime  procreat.  virtute  ultimas  voluntatisGeorgit, 
nuper  Domini  Cobham,  in  diversis  remaneriis  inde  pro  vt  in- 
dict&  ultimfi  voluntate  pienius  liquet,"  shall  be  take&  in  law 
to  be  the  suggestion  of  the  party ;  and  not  imply  the  collection 
or  arf&rmation  df  the  King. 

{d)  Before  Legat's  case,  it  was  much  controverted,  whether 
these  kind  of  claases  with  qute  quidem  sheiild  be  taken  to  be  the 
information  of  the  party ;  and  whether  the  gvant  should  be  void, 
for  the  falsity  of  them.  The  reason  was,  because  if  a  grant  be 
made  *^  de  manerio  de  D.,  quod  quidem  manerium  neper  ftiil 
parcella  terrse  Jr  Sw  de  altft  proditione  attinct. ;  or,  quod 
quidem  manerioiOT  niiper  per  eschaetam^  ad  manue  nostras  deve« 
nit,'"  it  was  said,  the  grant  was  certain  and  suflkient  of  itself; 
et  quod,  demonstra«di  causA,  additur  rei  satis  denonslratas, 
frustra  fit,  10  Co.  1 13.  a. ;  and  shall  not  avoid  that  which  went 
before  ;  and  therefore  they  took  this  difference : — If  the  grant 
was  that  the  King  granted  maoeriitm  de  D»  nuf  er  parcellam 
possessionum  J.  S.  de  altfi  proditione  attincti,  or  usnm  valoris 
iOO/.  &c. ;  there,  being  parcel  of  the  grant,  it  is  void,  if  false: 
but  if  it  were  with  a  quce  quidem^  whether  before  or  after  the 
habendum^  it  being  a  distinct  clause,  it  doth  not  vitiate  the 
grant.  And,  according  to  this  distinction,  I  have  heard  some- 
where, that  it  was  the  practice  of  Popham,  vrhen  he  was 
attorney,  always  to  have  the  words  of  qualification  or  restraint 
io  be  parcel  of  the  grant :  as  manerium  de  D.  annul  valorii 
10/. ;  or  manerium  de  D.  nuper  parcellam  ierrm  et  posses* 
sionum  «7.  S.  de  altd  proditione  aliincti ;  and  not  with  a 
qucc  quidem  prasmissa  were  annul  valoris;  or  were  parcel!, 
possess.  J.  S.atii net.  &c.  And  he  continued  of  that  opinion 
after  be  was  a  judge ;  and,  therefore,  in  Mason  and  Chambers's 
case,  2  Jac.  now  in  Cr.  S  Rep.  34:^  he  held,  if  the  King  grant 
roanerinm  de  D.,  quod  quidem  manerium  is  of  tiie  annual 
value,  or  rent  of  4/.,  though  it  be  not  of  that  value ;  or,  quod 
quidem  habuk  per  le  attainder  J.  S.  he  held  the  lease  te  be 


(rf)  The  printed  report  in  I  Kcb.      Orlando  said  of  Pophmm^s  piactice> 
406.  secins  to    ml^'Stalc  wb^  Sir     and  olthe  dli^i  ojt  i^^*s  caseii 
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I^ood,  because  there  was  a  certainty  before,  and  the  addition  1662. 
l¥ith  a  qucR  quidem  is  bat  to  add  another  certainty ;  and  he 
intended  to  pass  the  manor.  But  iF  the  King  granted  the 
manor  of  D.  aonui  valoris,  or  redditus  4/.,  and  it  is  set  under 
a  greater  rent,  or  appears  upon  record  to  be  of  a  greater  value, 
it  being  in  one  sentence,  he  agreed  it  is  naught ;  for  the  King^s 
intent  appears,  not  to  grant  a  thing  above  such  a  value.  And 
80  Popham,  in  case  of  grants,  qua:  quidem^  8fC,  concelaiafuerdy 
doubted  of  such  grants;  and,  therefore,  when  he  was  attorney, 
be  made  them  with  a  clause  of  proviso  that  they  were  not  con- 
cealed. B.6.  169.  10  Co.  110. 

But  Legates  case,  being  in  1 1  Jac.  after  those  opinions, 
hath  resolved  the  contrary.    The  very  principal  case  is  of  a 
grant  of  two  pieces  of  land,  called  Nettlehampstead  and  Week* 
man*8,  containing  fifteen  acres  in  Wymondham,  in  com.  Nor- 
folk, nuper  in  tenura  Johannis  Colman,  ac  nuper  monasterio 
de  Wymondham  quondam  spectant :  *^  Quae  quidem  prsemissa 
a  nobis,  &c.  concelata   fuere.^*    Although  there  was  a  cer- 
tainty in  the  thing  granted,  by  particular  names,  in  the  content 
fifteen  acres,  in  the  town,  county,  tenant,  and  in  the  title,  to 
the  monastery  of  Wymondham  belonging;  yet  it  was  adjudged 
the  qua:  quidem  being  false,  avoided  the  patent,  and  that  it 
shall  be  taken  to  be  the  suggestion  or  information  of  the  party  t 
and  so  also  it  is  resolved  in  Vowe*s  case  there  cited  ;  and  then 
quad  restringcndi  causa   ixddilur  in  casu   Domini  Hegis,  si 
Jalsum  sity  ziiial  chartam.    The  reason  is,  as  it  is  said  by  my 
Liord  Chancellor  Egerton,   1  Co.  5S.  in  Alton  Wood's  case, 
«  The  King  hath  the  charge  of  the  public,  and  cannot  attend  ^fcSThi^ 
his  private  business;  and  the  grants  which  he  makes,  he  makes  King  makes, 
as  King,  and  therefore  as  King  he  ought  to  be  informed  that  kIiT^^^^^ 
bis  purpose  and  effect  may  take  effect ;"  or  otherwise  as  King,  Kioghe ought 
and  "jureRegio**  as  it  is  said  10  Co.  113.  b.  "  he  shall  avoid  edtLt^hi's™^ 
them**   And  it  being  matter  merely  of  fact,  the  King  (who  is  purpose  may 
supposed  not  to  know  the  private  affairs  and  interests  of  per-  ^^®  effect ; 
sons  but  by  information)  in  law  is  supposed  to  have  it  from  the  as  King  he 
party  concerned.  ^all  avoid 

Id  our  case  it  is  somewhat  stronger ;  for  the  £:rant  is  ex-      ^^* 

10  C    1 19   h 

pressly  recited  to  be,  ad  humilem  petitionem  of  Duke  Brooke  ;  ]„  g^atsi  of' 
and  though  the  grant  is,  ex  certa  scientia  et  mere  motuj  el  the  King,  the 
graiia  specialty  yet  these  being  words  of  course,  and  put  in  by  7^^tu^mera 
tbe  clerks  without  special  warrant,  shall  not  take  away  the  motu^etgra 
presumption  of  law,  that  that  which  is  matter  of  fact  alledged  ^^'^^'^f^'f 
in  the  patent  shall  be  taken  for  the  suggestion  of  the  party,  as  course,  and 
it  is  agreed  both  in  Alton  Wood's  case,  and  Leo:at's  case :  ^^ "®'  **'^® 

sumption  of  law,  that  the  fact  alleged  in  the  patent  shall  be  taken  fur  tbe  sug- 
gestion of  the  party. 
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1662.        much  less  where  it  is  expressly  alleged  to  be  at  the  petitiaa 
^"■^"^^^^^     of  the  patentee. 

Holland         go  ^jj^j.  \  ^^ke  this  clause  of  quas  quidem  here  to  be  the  in- 

FisHER       formation  of  the  party  to  the  King.     It  is  clear  it  is  so  as  to  the 

first  part  of  it,  ^^  quae  quidem,  &c.  omnia  et  singula  praemissa 

nuper  fiiere  parcellae  terras  et  possess.  Henrici,  nuper  Domini 

Cobham,  de  altfi  proditione  attinct.^'    If  they  were  not  his 

lands,  they  pass  not  by  the  patent ;  and  the  reason  is  the  same 

for  the  other  words,   *^  ac  de  quibus  ipse  Henricus  seisitus 

fuit  in  dominico  suo  ut  de  feodo  talliato  sibi  et  haeredibus  mas- 

culis  de  corpore  suo  legitime  procreandis." 

6  Co.  55.  it  is       T^OT^  first,  they  are  part  of  the  same  clause  ;  and  if  it  shall 

virtuie  ct{jut    be  taken  the  suggestion  of  the  party  as  to  part,  the  same  reason 

2^'  ftY^J"*"   ^o\ds  it  should  be  so  for  the  residue  of  the  clause. 

paten,  adtunc      But,  Sdly,  it  concerns  the  King's  title  ;  for  as  the  other  part 

eoncelai/uere.  phews  how  the  King  came  by  it,  viz.  by  the  attainder  of  Henry 

Lord  Cobham ;  so  these  words,  ^^  de  quibus  Henry  Lord  Cob« 
liam  was  seised  in  tail,''  shew  what  title  the  King  has  in  it,  viz. 
a  fee  determinable  by  the  failure  of  issue  male  of  Henry  Lord 

10  Co  114  a.  ^^b^B"^>  ^^^  ^^^  rule  pro  ut  in  Legates  case,  upon  such  kind 

of  grants,  let  the  quce  quidem^  or  matter  in  fact,  be  alleged  in 
what  part  soever  of  the  patent,  whether  before  or  aAer  the  ha- 
lo Co.  lis.  b   '^°d*'°>9  (though  upon  the  authority  of  Green,  Chief  Justice, 

in  S9  E.  3. 8.  some  made  a  difference)  holds  where  the  King 
is  deceived  in  his  title,  or  in  the  value  which  he  intends  to 
grant,  or  in  the  restraint,  which  for  his  profit  or  avail  he  in- 
tends to  make.  There  the  falsity  of  the  quas  quidem^  or  matter 
in  fact,  shall  vitiate  the  patent ;  and,  therefore,  if  it  were  not 
true  that  Henry  Lord  Cobham  were  seised  in  tail  to  him  and 
the  heirs  males  of  his  body,  I  do  conceive  the  patent  would  be 
void. 

fin  my  Lord  Chandos's  case  {d)  they  were  distinct  clauses. 
The  surrender  ad  opus  nostrum  cancelland.  virtuie  cujus  ecRdarn 
litercR  palentes  tunc  et  ibidem  fuerunt  cancellatoe^  virtute  cujus 
nos  de  manerio  prcedicto  seisiti  fuimus.  These  two,  virtute 
cujus,  were  the  inference  pr  affirmation  of  the  King,  upon  the 
suggestion  of  the  party;  they  were  distinct  clauses :  but  here  all 
is  one  entire  clause.  There  is  a  great  difference  between  vir^ 
tute  cujus  Rex  seisitus^  which  is  but  an  inference,  and  de  quibus 
the  party j^27  seisilus,  which  is  an  affirmation  of  the  party,  not 
drawn  out  of  what  went  before.] 

The  next  thing  is,  upon  this  partial  recital  of  the  King's 
estate. 
Here  is  no  mJsrecital :    it  is  a  true  but  not  a  full   susr- 


(d)  6  Co.  55. 
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gestion  or  affirmation.    It  is  true  that  Henry  Liord  Cobham        1662. 
Was  seised  to  him  and  the  heirs  males  of  his  body.     But  it  is  as      ^^-^v*^^ 
true,  that  he  was  also  seised  of  another  estate  (expectant  after     Holland 
several  remainders  to  Duke  Brooke  the  lessor,  and  others,  all      Fisher 
which  are  now  spent,)  (o  him  and  the  heirs  of  the  body  of  Wil- 
liam T^rd  Cobham  his  father,  which  was  forfeited  by  his  attain- 
der.    And  then  the  recital  in  the  quas  quidem  being,  ^^  that 
Henry  Liord  Cobham  was  seised  to  him  and  the  heirs  males  of 
his  body,  with  remainders  over,  pro  ut  by  the  will  of  George 
Lord  Cobham  it  appears ;  and  there  being  no  recital  of  the 
estate  which  Henry  Lord  Cobham  had  to  him  and  the  heirs  of  the 
body  of  William  Lord  Cobham,  and  the  habendum  being  **  so  long 
as  Henry  Lord  Cobham,  or  any  issue  of  his  body,  or  any  issue  of 
the  body  of  George  Brooke,  inheritable  of  the  premises  by 
virtue  of  the  last  will  of  George  Lord  Cobham,  shall  live,'* 
which  extends  it  not  only  to  the  heir  male  which  was  recited, 
bat  to  the  heirs  of  the  body  of  Henry,  and  to  the  heirs  of  the 
body  of  George,  as  being  within  the  compass  of  that  entail  by 
tbe  heirs  of  the  body  of  William,  whether  in  respect  of  this 
recital,  but  in  part  of  the  King's  estate,  and  granting  more 
than  is  so  recited ;  the  patent  shall  not  be  void. 

I  conceive  there  is  no  such  misrecital  or  recital  in  part,  as  it  is  not  ne^ 
shall  make  the  patent  void  ;  for  I  conceive  there  was  no  neces-  cessary  for 
sity  for  the  King  to  have  recited,  either  how  the  estate  came  to  recite*how^aa 
bim,  by  attainder,  or  otherwise ;  nor  what  estate  the  person  estate  comes 
attainted  had.    It  is  said  by  Periam,  in  Alton  Wood's  case,  J^iSr  J/*^" 
48.  a.  and  not  denied  by  any,  '^  the  King  needs  not  in  any  otherwise; 

case  recite  his  own  estate  ;"  and  it  is  the  express  resolution  in  n^^*"^**** 

■  estate  a  per- 

tbe  said  case,  ^'  if  the  King  had  a  qualified  fee,  so  long  as  the  son  attainted 
person  attaint  hath  heir  of  his  body,  and  he  grants  it  to  one  and  ^^^' 
his  heirs,  or  a  fee  conditional ;  and  he  grants  it  to  one  and  his 
heirs  absolute,  it  is  good  in  both  cases,  and  without  a  recital  ; 
for  in  both  cases  the  King  hath  a  fee  simple,  and  grants  a  fee 
simple  ;"  and,,  therefore,  in  the  principal  case  of  Alton  Woods 
it  is  said,  ^^  they  went  about  to  avoid  the  patent,  not  because 
the  King  did  not  recite  his  own  estate,  but  because  he  granted 
such  an  estate  as  would  not  stand  with  his  own  estate."     And 
in  Hussey's  case  there  cited,  but  more  fully  in  M.  38,  39  Eliz. 
3  Cro.  519.  ^^  admitting  the  King  had  two  base  fees  in  him,  3Cro.5i9. 
and  grants  the  lands  to  J.  S.  and  his  heirs,  the  patent  is  good,  ^*  ^'  '^- 
both  for  the  base  fee  and  for  the  reversion,  without  reciting  the 
King's  estate.*'  And  so  is  my  Lord  Chandos'  case, — where  the  6  C.  56. 
King  hath  a  reversion  expectant  upon  an  estate  tail  of  a  com- 
mon person,  if  he  grant  the  land  it  is  good,  because  he  need  not 
recite  the  particular  estate.  And  though  he  grant  it  as  in  pos- 
session, tbe  reversion  passes;  for  he  need  not  recite  the  particular 

o  2 
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1662*        estate  made  hy  a  common. person.    And  where  the  King  makefira 

^"^"^^^^      lease  for  life,  or  years,  and  after  grants  the  fee  without  recital^ 

Holland     j^  is  void;  not  because  he  recites  not  his  estate,  hot  because 

Fisher.      ^^  '^  deceived  in  granting  a  possession  where  he  had  but  a  re« 

version  ;  and  the  lease  appeared  of  record,  and  therefore  it  is 

not  holpen  without  a  non  obstante,  non  recitandoy  1  Co.  50.  a. 

TheKmgmay       But,  secondly,  though  the  King  might  have  granted  without 

^*v  ^*^*^"^  a  recital  of  his  estate;  yet,  when  he  does  recite,  I  fake  it  in  case 

estate ;  but      of  a  misrecital  (as  I  said  before)  which   is  material  in  title, 

"when  he  does  value,  or  restraint  for  the  benefit  of  the  King,  it  shall  vitiate 

recitai  which  ^^e  grant.    And  in  case  of  a  partial  or  too  short  a  recital  in 

is  material  in  the  King's  case,  it  may  restrain  it,  and,  in  some  cases,  alsa 

SklntfoV'''  vitiate  it;  for  «  the  recital  declares  the  meaning  of  the  King, 

the  benefit  of  and  i»  always  the  best  direction  for  the  construction  of  hi» 

dldfv?lmtc      8^"*/'  «»  *^  '«  ^»^>  ^  ^®-  *0-  ^'  ^^^^^  Wood's  case, 
the  grant    A  recital  declares  the  meaning  of  the  King,  and  is  always  the  best 
direction  for  the  construction  of  his  grant. 

Construction        If  the  King  pardon  J.  S.,  ex  certa  scieniia,  omnia  debita,  all 
*^Vdoiif  *"^*    debts  which  he  owes  as  viscount  are  pardoned,  1  H.  7.  13.  : 

and  is,  and  is  agreed  to  be,  good  law,  hy  the  Justices  in  Alton 
Wood's  case,  fol.  49.  Yet,  I  conceive  in  that  case,  if  the 
King  had  recited  that  J.  S.  had  owed  him  a  debt  by  bond,  and 
pardon  him  omnia  debita,  this  recital  shall  so  far  declare  the 
King's  meaning,  that  it  shall  not  pardon  (e)  debts  as  viscount 
ratione  officii^  but  only  debts  in  his  private  capacity.  And  that 
I  conceive,  is  expressly  warranted  by  the  case  put  by  the  Jus* 
tices  in  Alton  Wood's  case.  The  King  recites,  that  whereas 
J.  S.  is  indebted  to  him,  as  executor  of  J.  H.,  he  pardons  him^ 
ex  certa  scientia^  omnia  debita,  this  shall  not  discbarge  hi& 
proper  debt ;  and  yet,  clearly,  it  would  have  discharged  it^  if 
such  recital  had  not  been. 

And,  therefore,  in  our  case,  I  do  conceive,  if  the  King,  re^ 
citing  that  Henry,  Lord  Cobham  was  seised  to  him,  and  the 
heirs  males  of  his  body,  did  grant,  habendum  to  patentee, 
qUamdiu  aliquis  exilus  Jffenrici  Domini  Cobham  vixerit,  it 
should  be  understood  only,  quamdiu  aliquis  talis  exitus,  that 
is,  such  issue  as  is  before  recited,  that  is,  issue  malesy  should 
live.  And  I  think,  for  my  opinion,  it  would  not  have  been  void, 
though  the  words  extended  further,  to  all  issue  of  Henry  ge- 
nerally ;  for,  though  the  truth  was,  that  Henry  was  seised 
not  only  of  an  estate  tail^  to  him  and  to  the  heirs  males  of  hia 
body ;  but  also  he  bad  an  estate  in  remainder,  to  him  and  to 
the  heirs  of  his  body ;  yet,  as  I  said  before,  I  think  the  words 
would  have  been  restrained,  as  in  the  case  where  it  is  recited, 


(r)  ^*  Pass"  in  the  manuscript. 
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thatJ.S.  is  indebted  to  the  King  as  execator,  the  King^  par-  1682. 
dons  J.  S.  omnia  debita,  it  is  good  as  to  debts  quatenus 
executor,  and  is  not  void  in  the  whole,  because  the  words  are 
omnia  debita ;  and  so  here,  if  that  were  our  case,  the  recovery, 
wherein  Duke  Brooke  was  vouched,  would  be  good  at  the 
time  of  the  action  brought,  but  would  not  touch  upon  the 
estate  which  was  in  Henry  Lord  Cobham,  and  the  heirs  of  (he 
body  of  William,  the  estate  tail  male  since  failing,  is  now  in 
being. 

But,  thirdly,  as  this  case  is,  and  as  to  this  present  point,  I 
conceive  here  is  no  such  misrecital,  or  partial  recital,  as  shall 
make  the  grant  void  for  that  cause,  if  there  were  nothing  else 
in  the  case. 

The  ground  of  this  recital  but  in  part,  of  the  estates  for- 
feited, appears  in  the  close  of  the  patent,  that  an  office  had 
been  found,  that  Henry  Lord  Cobham  was  seised  of  the  pre- 
mises to  him  and  the  heirs  of  his  body  ;  and  to  set  that  right 
besides  a  non  obstante  in  the  patent  of  that  office  the  king  re- 
cites, as  the  truth  was,  that  he  was  seised  to  him  and  the  heir 
males  of  his  body,  so  that  the  intent  of  particularising  the  estate 
in  this  clause  was  to  set  right  a  former  mistake ; — that  whereas 
the  immediate  estate  in  possession  was  found  by  former  office 
to  be  to  him  and  the  heirs  of  his  body^  it  should  be  understood 
to  be  according  to  truth,  to  him  and  to  the  heirs  males  of  his 
body  : — so  that  the  clause  was  added,  non  demonstrandi  causuj 
ted  eorrigendi  causa;  for  the  setting  right  that  which  was 
before  mistaken,  and  for  no  other  cause. 

{But  I  conceive  the  reference  to  the  will  alone  had  not  been 
sufficient  to  have  made  this  a  good  recital;  for  the  King  would 
Dot  have  known  his  estate  by  that  will, — whether  Edward  was 
dead  without  issue — or  what  daughter  William,  Lord  Cobham  Reference  to 
bad — though  I  agree,  it  is  good  enough  by  way  of  reference  a  will  ^ood 
for  so  much  as  appears  in  the  will.  J  IT^^l^l 

Then,  though  it  is  the  information  of  the  party,  yet  it  is  a  appears  in  the 
foil  information  so  far  as  concerns  the  rectifying  that  mistake,  ^"'^ 
aod  to  let  the  King  know  he  had  other  estates  ;{f)  for  the 
words  are,  **  that  Henry  was  seised  to  him  and  the  heirs  males 
of  his  body,  virtute  voluntatis  Georgii  nuper  domini  Cobham, 
cum  diversis  remaneriis  inde,  pro  ut  in  dicta  ultima  voluntate 
plenias  liquet  et  apparet.'*  It  says  there  were  other  remain- 
ders; and  that  shews  he  deceives  not  the  King.  And  if  the 
King  would  be  ascertained  of  them,  there  is  a  reference  to 
tlie  will ;  and  id  cerium  est  quod  cerium  reddi  potest^  as  in 
Whistler's  case,  10  Co.  63;  and  9  Co.  30.  Strata  Marcella's 
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case,  ^^  the  King  grants  f  o  J.  S.  Buch  liberty  as  Queen  Katberine 
bad  f '  that  is  good  enough,  because  by  that  reference  they  may 
be  made  certain  ;  and  the  cases  cited  by  my  brother  Brown  are 
to  that  purpose. 

And,  thirdly,  it  appears  in  the  very  body  of  the  patent  itself, 
that  the  King  took  notice  he  had  other  estates  in  those  manors, 
forfeited  unto  him,  besides  this  estate  tail  recited  to  Henry  and 
the  heirs  males  of  his  body  :  for  example. 

First,  by  one  clause  the  King  grants  all  franchises  within 
the  manors  adeo  plene  as  he  ought  to  have  them  rationea/- 
iincturce  ffenrid  Domini  Cobham^  or  of  his  brother  George. 

And,  secondly,  Jby  another  clause  he  grants  the  manors  adeo 
plencj  as  they  came  to  the  King's  hands  ralione  atiincturm  of 
Henry  and  George,  or  either  of  them,  or  by  any  other  title. 

And,  thirdly,  the  habendum  itself  takes  notice  that  Geor«re 
had  issue  inheritable  of  the  premises  viriule  uUimas  volunialis 
of  the  Lord  Cobham. 

And,  fourthly,  by  a  special  habendum,  the  King  grants  his 
reversion  and  reversions,  remainder  and  remainders  in  fee  sim- 
ple, which  were  forfeited  by  the  attainder  of  Henry,  Lord 
Cobham;  which  shew  the  King  well  understood  that. he  had 
other  estates  forfeited  to  him  by  those  attainders  besides  that 
to  Henry  and  the  heirs  males  of  his  body.  And  though  the 
grant  of  the  reversion,  or  remainder  in  fee  simple,  which  the 
King  had,  doth  pass  only  the  remainder  in  fee  simple  which 
was  in  Henry  and  his  heirs,  and  not  the  estate  which  Henry 
had  to  him  and  the  heirs  of  the  body  of  William,  his  fether, 
(for  the  grant  by  that  habendum  is  of  the  remainder  in  fee  sim- 
ple, which  was  forfeited  by  Henry,  but  that  estate  to  him  and 
the  heirs  of  the  body  of  William  was  a  remainder  in  tail,  and 
though  it  be  fee  simple  in  the  King,  yet  it  was  not  a  fee  simple 
forfeited  to  the  King,)  yet  it  is  enough  to  our  present  purpose 
to  shew  the  King  was  not  deceived,  but  knew  he  had  other 
estates  besides  that  to  Henry  and  the  heirs  males  of  his  body. 
And,  therefore,  I  do  conceive  that,  notwithstanding  (be  special 
mention  of  the  estate  of  Henry,  Lord  Cobham,  to  be  an  estate 
tail  to  him  and  the  heirs  males  of  his  body  in  the  quce  quidem^ 
the  patent  is  good  enough,  if  there  be  nothing  in  the  habendum 
to  make  it  void. 

The  next  things  considerable  are  npon  the  habendum  itself; 
wherein,  to  make  way  to  the  main  point,  I  must  state  the  case. 
—Henry,  Lord  Cobham,  at  the  time  of  tb^  attainder  of  kimaslf 
and  his  brother  Creorge,  was  tenant  in  tail  to  bim  and  the  heirs 
males  of  his  body,  with  remainder  to  his  brother  George  and 
the  heirs  males  of  his  body,  with  several  remainders  tp  the 
other  sons  or  descendants  of  George,  Lord  Cobham,  the  com- 
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mon  ancestor,  and  the  heirs  males  of  their  bodies,  whereof  the 
last  was  the  lessor,  John,  Lord  Cobham,  with  remainder  to 
Henry,  Lord  Cobham,  and  the  heirs  of  the  body  of  William, 
Lord  Cobham,  his  father,  (which  descended  to  him  from  his 
said  &ther,)  with  several  other  intervenient  remainders  to  se- 
veral other  sons  of  the  said  George,  Lord  Cobham,  the  com- 
mon ancestor,  and  to  divers  others  yet  in  being,  with  the  re- 
mainder in  fee  to  Henry,  Lord  Cobham.  By  the  attainder 
these  four  estates  were  forfeited,  viz.  the  estate  tail  to  Henry 
and  the  heirs  males  of  his  body, — the  estate  to  George  and  the 
heirs  males  of  his  body, — the  estate  to  Henry  and  the  heirs 
males  of  the  body  of  William,  hia  father,  and  the  remainder  in 
fee  which  was  in  Henry  and  his  heirs. 

The  point  then  is  this : — these  four  estates  being  forfeited  to 
the  King,  the  King  makes  the  grant  to  Duke  Brooke  and  his 
heirs,  habendum  ^^  to  him,  his  heirs  and  assigns  quamdiu 
Henry,  Lord  Cobham,  or  any  issue  of  his  body,  or  any  issue 
of  his  brother  George  then  deceased,  inheritable  of  the  pre- 
mises by  virtue  of  the  last  will  of  George,  Lord  Cobham,  should 
be  in  being  ;** — whether  this  be  a  good  grant  to  pass  all  or  any 
part  of  the  said  three  first  estates  forfeited  to  the  King  ?  And 
the  main  doubt  rests  upon  this — that  this  habendum  intends 
one  continued  estate, — so  long  as  Henry  or  George  have  issue 
— whereas  the  King's  estates  will  not  bear  it;  for  his  first 
estate  which  he  hath  will  bear  only  an  estate  so  long  as  Henry 
or  George  have  issue  male^  and  not  so  long  as  they  have  issue. 
And  if  this  habendum  do  carry  an  estate  so  long  as  they  have 
issue,  according  to  this  letter,  then  it  must  carry  another  estate 
after  all  other  remainders  to  the  other  sons  of  George,  Lord 
Cobham,  and  the  heirs  males  of  their^bodies  were  spent. 

To  clear  the  difficulties  of  this  point,  which  is  the  great 
point  of  the  case,  I  must  lay  down  these  grounds. 

First,  That  the  King  hath  by  these  attainders  several  fee 
simple  estates  in  him,  some  of  which  are  qualified  or  limited, 
and  the  last  absolute.     I  must  agree  if  the  King,  having  a  fee 
simple  to  him  and  his  heirs,  grant  the  land  to  J.  S.,  and  his 
heirs,  so  long  as  B.  hath  heirs  of  his  body,  the  King  hath  no 
remainder,  or  reversion,  but  a  possibility  ;  and,  therefore,  can- 
not limit  a  remainder  over  no  more  than  a  common  person, 
who  gives  lands  to  J.  S.  and  his  heirs,  so  long  as  B.  hath  heirs 
of  his  body.     But  if  an  estate  tail  be  turned  into  a  fee  simple, 
a  reversion  or  remainder  may  be  expectant  upon  it ;  for  the 
estate,  before  it  was  turned  into  a  fee  simple,  was  capable  of 
both.   And  that  is  our  case  here:  several  estates  forfeited  were 
fee  simple  in  the  King  raised  out  of  estates  tail,  which  the 
Lord  Cobham  and  George  his  brother  forfeited. 
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But,  secondly,  that  though ,  four  estates,  as  I  said,  are  for-' 
felted;  that  is,  firftt,  the  estate  tail  in  Henry,  Lord  Cobham, 
and  the  heirs  males  of  his  body.  Secondly,  The  estate  tail  to 
George  and  the  heirs  males  of  his  body.  Thirdly,  The  estate 
to  Henry  and  the  heirs  of  the  body  of  his  father ; — and,  fourth- 
ly, The  fee  simple  in  Henry  and  his  heirs. 

Yet  the  King  by  the  forfeiture  bath  but  three  estates ;  viz. 
one  in  fee  simple,  determinable  by  the  failure  of  issue  male  of 
Henry  and  George;  for  George's  estate  being  immediately  de- 
pendent upon  Henry's  estate,  to  him  and  the  heirs  males  of 
his  body,  and  no  intervention  between  them,  they  ai'e  but  one 
consolidated  estate  in  the  King,  so  long  as  Henry  or  George 
had  issue  male,  for  the  King  cannot  have  two  estates  in  fee 
together,  where  they  are  immediate,  and  no  other  estates  be- 
tween them,  as  appears  by  Austen's  case,  and  Hussey's  cited 
before  ;  and  though  in  those  cases  the  King  is  in  point  of  re- 
verter,  yet  the  reason  is  the  same  where  the  King  had  no  re- 
version before.    As  if  tenant  in  tail,  reversion  in  fee  to  the 
tenant  in  tail  be  attainted,  the  King  hath  but  one  fee.   And  it 
makes  no  difference  where  they  are  all  fees  determinable,  or 
qualified,  and  where  one  of  them  is  absolute ;  for  being  im* 
mediately  expectant  or  upon  the  other,  they  are  but  one  estate; 
for  lex  non  operatur  inulilia;   and  it  were  fruitless  and  in 
vain  to  say  the  King  by  the  attainder  of  Henry  and  George 
hath  one  fee  so  long  as  Henry  hath  issue  male,  and  another 
fee  so  long  as  George  hath  issue  male  ;  for  it  is  no  prejudice 
to  any  to  have  them  consolidated,  and  it  is  agreeable  to  law 
that  there  should  not  be  multiplying  of  fee  simples.     The  law 
doth  not  delight  in  or  allow  a  fee  upon  a  fee,  but  for  mere  ne- 
cessity where  it  cannot  be  otherwise.   And,  therefore,  if  a  vil- 
lein be  tenant  in  tail,  and  the  lord  enter,  he  hath  one  fee,  and 
the  donor  another,  for  necessity ;  but  if  the  Lord  enfeoff*  the 
donor,  he  hath  but  one  fee. 

But  then  in  our  case  here,  there  being  several  remainders 
intervenient  between  these  estates  in  tail  male  forfeited  by 
Henry  and  George^  and  the  estate  to  Henry  and  the  heirs  of 
the  body  of  William,  his  father,  that  estate  to  him  and  the  heirs 
of  the  body  of  William  his  father  being  also  forfeited,  the 
King  hath  another  fee  simple  determinable  by  the  failure  of 
the  heirs  of  the  body  of  William.  And  this  is  a  distinct  estate 
in  the  King  of  necessity,  because  of  the  interposition  of  other 
intervenient  estates  which  keep  them  asunder;  and  for  tho 
same  reason,  Henry  having  the  remainder  in  fee  to  him  and 


(sr)  This  reference  to  Lord  Coke's  Commentary  106.  seems  to  be  \w 
correct. 
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his  heirs  after  the  intefvenient  estates,  this  estate  is  also  for-        1669. 
felted  to  the  King :  but  it  is  in  the  King^  as  a  distinct  fee  simple     ^^^V^^ 
for  the  reason  before  mentioned,  other  men's  estates  inter-     Holland 
posed.    So  that  the  King  (as  I  said)  hath  three  estates  in  fee      Yisuzr. 
simple,  two  qualified,  and  a  third  absolute ;  and  these  three 
the  King  might  severally  grant  as  distinct  estates,  either  to 
one  or  more  persons ;  and  he  might  keep  one  and  grant  the 
others ;  and  in  our  case  it  appears  by  the  several  habendums 
that  he  granted  the  absolute  remainder  in  fee  as  a  distinct 
estate. 
These,  I  conceive,  are  undeniable  grounds. 
For,  first  of  all, — I  say,*  and  therein  differ  from  my  brethren 
i»ho  argued  againstme, — that  the  King  did  not  intend  to  depart 
ivith  this  whole  estate  he  had  in  this  second  remainder  or  fee, 
< which  was  whilst  there  was  issue  of  the  body  of  William, 
Lord  Cobham,)  but  only  for  so  long  time  as  Henry  or  George 
had  issue  inheritable  :  when  those  failed,  the  King  would  have 
it  again  whilst  William  had  issue.     For  we  roust  gather  the  The  King's 
King^s  intent  out  of  the  words  of  his  grant ;  and,  therefore,  to  intent  must 
Bay  that  the  King  by  this  habendum  did  intend  to  pass  the  ^^^^f  ^{j^ 
whole  estate  which  Henry  had  to  him  and  the  heirs  of  the  body  words  of  his 
of  William,  his  father,  it  is  gratis  dictum,  and  contrary  to  the  S^*"*'^*) 
express  words :  but  if  it  were  true,  it  makes  against  the  patent; 
for  then  the  King  was  deceived  in  the  estate  which  he  intended 
to  grant  by  it,  for  he  thought  he  had  an  estate  only  so  long  as 
Henry  and  George  had  issue.    But  I  take  it  clear,  this  haben- 
dum passes  no  more  than  whilst  Henry  and  George  have  issue; 
end  it  leaves  a  remnant  of  that  estate,  (viz.  when  William  had 
issue  of  his  body,  after  failure  of  issue  of  Henry  and  George,) 
ID  the  King ;  which  remnant  by  no  words  of  this  habendum  is 
taken  out  of  the  King. 

Secondly,  This  grant,  quamdiuy — so  long  as  Henry ^  Lord 

Cobhamy  or  any  issue  of  his  body,  or  any  issue  of  his  brother 

George  shall  be  in  being  ;  if  it  take  effect,  it  must  be  drawn  out 

of  the  two  several  estates  in  fee  which  remain  severed  in  the 

King, — the  estate  determinable  for  default  of  issue  male  of  the 

bodies  of  Henry  and  George, — and  the  estates  determinable  for 

defiiult  of  issue  of  the  body  of  William,  Lord  Cobham ;  for 

the  estate,  so  long  as  Henry  and  George  have  issue  of  their 

bodies,  in  the  habendum,  cannot  be  drawn  only  out  of  the  first 

estate  which  lasted  so  long  as  they  had  heirs  males  of  their 

bodies,  and  no  longer.    But  it  must  arise  also  out  of  the  King^s 

second  estate,  which  the  King  had  so  long  as  William  had  heir 

(k)  Holt,  C.J.  said,  that  a  lec^alin-      but  only  a  moral  intent.    Skinner 
tcQlion  is  not  necessary  in  the  King,      661* 
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1669.        of  his  body,  and  take  a  part  of  that,  m.  whilst  Henry  and 

^'^^^^^^^     George  have  issue^  and  cease  when  there  is  a  failure  of  their 
Holland      jgg„^^ 

Fisher*  Hence  I  infer  that  since  the  estate  to  Duke  Brooke  and  his 

heirs,  whilst  Henry  and  George  have  issue,  must  arise  out  of 

the  King's  estates,  and  there  is  an  interposition  of  other  estates 

between  them,  that  if  the  habendum  pass  any  thing  at  all,  it 

Where  the       must  pass  two  estates  to  the  patentee :  but  the  King  intended 

Kingmtended  Qj,|y  ^^  p^gg  ^^g  estate,  and  so  it  is  void  because  the  Kinir  is 

to  pass  one        j       •      j 
estate  only  in  deceived. 

a  patent  But,  secondly,  which  is  the  main  reason  in  the  point,  the 

which  in  ef*  • 

feet  passes  King  by  this  habendum  did  intend  to  grant  one  entire  estate, 

more  than  continuing  quamdiu,  so  long  as  any  issue  of  the  bodies  of 

tenuis  vo?d"  Henry  and  George  inheritable  of  the  premises  were  in  being, 

because  the  But  it  cannot  pass  here  a  continued  estate,  but  by  fractions  ; 

Kin?  IS  de-  f^^  ^|^g  patentee,  as  I  have  often  said,  shall  enjoy  it,  by  virtue 

Where  the  of  the  habendum,  only  while  there  is  issue  male  of  Henry  and 

King  intend-  George.  Then  during  John,  Lord  Cobham*s  estate,  who  is  the 

one  entire  lessor,  and  the  other  estates  in  tail  male  to  the  other  sons  of 

coniinuinfr  George,  Lord  Cobham,  and  the  heirs  males  of  their  bodies,  the 

tates  in  frac-  ^'^  John,  Lord  Cobham,  and  other  males  would  enjoy  it,  and 

lions  are  dispossess  the  patentee  ;  and  when  these  are  spent,  (as  in  truth 

patent  tlfis  ^^^  ^^  spent  since  this  action  brought)  then  again  the  estate 

does  not  pur-  must  (by  this  habendum)  return  to  the  patentee  as  long  as 

f"^*      j^L  the  heirs  of  the  body  of  Henry  and  Geora:e  continue  ;  and 

tent,  and  the        ...  t  t.  .  i      . 

patent  is  void,  when  that  is  spent,  then  this  grant  to  cease  again,  and  other 

estates  to  interpose.    So  then  if  the  King  cannot  pass  such  an 
estate  as  he  intended,  he  is  deceived  in  his  grant.    The  King 
intended  to  pass  one  entire  estate  to  Duke  Brooke,  the  pa« 
tentce,  and  his  heirs,  so  Jong  as  Henry,  Lord  Cobham,  or 
George  his  brother,  had  issue.    But  such  an  estate  cannot  pass 
according  to  the  King's  intention,  and  therefore  he  is  deceived. 
To  prove  the  first  of  these  propositions, — that  the  King  in- 
tended to  pass  one  entire  estate,  appears  by  the  very  words ; 
for  the  grant  to  the  patentee  and  his  heirs  is,  quamdiuj  so  long 
The  word         as  Henry  or  George  have  issue.    The  word  quamdiu  implies 
urieTaduraT   ^  duration,  without  interruption  or  intermission.  If  Blackacre 
tion  without     is  granted  to  A.,  quamdiu  B.  suffers  J.  N.  to  enjoy  Whiteacre, 
interruption,    jf  g^  enter  into  Whiteacre,  the  grant  of  Blackacre  ceaseth. 

Now,  though  B.  suffer  J.N.  to  re-enter,  and  re-enjoy  While- 
acre,  yet  the  estate  by  the  quamdiu  is  determined.  And  so,  if 
lands  be  granted  to  A.  and  his  heirs,  quamdiu  B.  hath  heirs  of 
his  body,  if  B.  die  without  heir  of  his  body,  the  estate  ceaseth ; 
and  though  the  wife  of  B.  be  enseint,  and  afltcr  have  a  son,  yet 
it  shall  not  revive.  That  is  the  express  case  put  by  Yelverton, 
in  Poole  and  Nccdham's  case,  in  6  Jac.  B.  R.  149. ;  for  it  was 
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1  collateral  determination  which,  being  once  interrupted,  shall        1669. 
not  be  set  on  foot  again.    The  true  reason  is,  the  quumdiu  is  a      ^«^V^>^ 
word  of  limitation  of  a  continued  uninterrupted  estate.    And,     Hoixanp 
indeed,  to  have  an  estate  cease,  and  rise  again,  the  proper      Pisusiu 
words  should  be  toiies  quoties^  and  not  quamdiu  ;  which,  as  I  To  have  an 
nid,  implies  a  continued  estate.  ®^*f^  ^®^ 

,     -_-i'  and  rise  again y 

(i)  The  other  proposition,  that  one  entire  estate  cannot  pass,  the  proper 
according  to  the  King's  intention,  by  the  limitation  of  this  words  are^ 
habendum,  needs  no  further  proof;  for,  as  hath  been  said,  the  * 

King's  first  estate  most  cease  when  the  issue  males  of  Henry 
and  George  fail.  But  the  estate,  according  to  the  limitation, 
ceaseth  not  by  the  failure  of  issue  male  of  Henry  or  George 
Brooke,  but  (J)  by  the  failure  of  issue  male  and  female ;  and 
so  the  King  is  deceii'ed  in  his  intention.  For,  by  the  letter  of 
the  habendum,  the  patentees  will  have  it  so  long  as  Henry  and 
George  have  issue  male ;  those  failing,  this  estate  ceaseth ;  and 
when  the  rest  of  the  males  cease,  the  patentees  must  have  it  again 
of  another  estate  ;  and  so  the  patentee  hath  not  one  entire 
but  several  estates,  with  the  interposition  of  others. 

Another  reason  why  I  conceive  this  grant  is  void,  is  this, —  xhc  King^s 
that  this  grant  is  to  the  prejudice  of  a  third  person,  that  is,  to  ^rant  is  void, 
those  in  remainder :  for  the  grant  being, — so  long  as  any  issue  ^^^^  of  ?t^ 
of  the  body  of  Henry  or  George  shall  be  in  being, — when  issue  prejudicial 
male  fails  Sir  John  Brooke,  the  lessor,  and  others  which  were  lUil"'^* 

•       a.  ••.        person. 

in  the  remainder,  to  them  and  the  heirs  males  of  their  bodies, 
are  prejudiced.    For  if  he  in  remainder  shall  bring  his  action 
against  the  patentee,  the  patentee  may  pray  in  aid  of  the  King, 
aad  it  shall  be  granted  to  him  for  the  King's  grant.     If  it  had 
beeo  in  the  case  of  a  common  person,  it  would  have  carried  a 
warranty  by  the  word  dedi  ;  and  where  a  common  person  is  Whereacom- 
boond  to  warranty,  there  shall  be  an  aid  prier  of  the  King,  if  the  |^  bound  to 
estate  granted  by  the  King  be  not  determined.     But  the  estate  warranty, 
which  is  mentioned  to  be  granted  by  this  habendum^  is  still  in  ^J^^^/^l^'' 
being  after  foikire  of  issue  male  of  Henry  and  George  ;  for  it  of  the  King, 
is  lo  continue  by  the  purport  of  the  habendum,  whilst  they  *j^Mt^^!* 
have  issue  female,  and  therefore  gives  cause  of  afV/j^nVr  against  the  Kinjr  be 
Sir  John  Cobham,  and  all  those  in  remainder  in  tail  male,  ^^}  ^^^^' 

Willi  Aw. 

who  ought  to  have  enjoyed  the  land  :  but  otherwise  it  were  of 

a  grant  determined.    And,  therefore,  if  the  patent  had  been 

only  so  long  as  Henry  or  George  had  issue  male,  the  grand  There  couM 

patentee's  estate  determined  by  failure  of  issue  male;  and  there  ^^  ^ 

could  be  no  aid  prier  upon  an  estate  determined.  an  estate  de* 

termined. 

(i)  This  suggestion  is  not  in  the         (j)  The  manuscript  is  '*  butwAnt 
pnaUd  book,  1  Keb.  408.  bj  the  failure,  &c." 
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166t. 

Holland 
Fisher* 


Where  the 
King's  grant 
implies  a  war- 
ranty, he 
ought  in 
honour  to 
make  good 
his  grant  to 
the  patentee. 


{k)  Whether  or  no  in  this  ease  he  in  remainder  might  enter 
upon  the  patentee  (admitting  the  grant,  quamdiu  there  U  heir 
of  the  bodj/j  were  good)  may  be  some  question  ;  for  that  it  ap- 
pears the  King  granted  not  out  his  whole  estate,  but  part  still 
remains  in  him, — and  will  come  anon  to  be  considered  in  this 
case.  But  however  if  it  be  a  prejudice  to  him  in  remainder  in 
his  action,  which  the  law  gives  him,  that  is  cause  enough  to 
avoid  the  patent ;  because  by  it  a  wrong  is  done  to  a  third 
person  ;  and  we  know  the  great  delays  that  come  by  aid  pricr^ 
and,  after  aid  granted,  the  long  time  allowed  to  make  searches 
for  the  King^s  title. 

Besides,  in  the  King's  grant,  if  this  habendum  stands  good, 
the  dedimus  implies  a  warranty,  and  in  honour  he  ought  to 
make  good  his  grant  to  the  patentees.  And  so  the  King  must 
answer  the  value  of  the  prejudice  to  the  patentee  during 
the  time,  after  failure  of  issue  male  of  Henry  and  George, 
John  Lord  Cobbam,  or  other  the  heirs  male,  shall  enjoy  the 
land;  and  so  the  King  is  not  only  deceived,  but  prejudiced,  in 
his  grant. 

And  these  I  conceive  to  be  the  reasons  why  ^'  if  the  King 
be  tenant  for  life,  and  he  grants  the  land  to  another  and  his 
heirs,  or  the  heirs  of  his  body,'*  though  this  was  by  Periam, 
Chief  Baron,  held  to  be  ^^  good  during  the  King's  life,"  yet  it 
was  agreed  by  Popham  and  the  rest  of  the  Judges,  in  Alton 
Wood's  case,  that  ^^  such  a  grant  shall  be  void,  and  shall  not 
be  good  to  pass  his  estate  for  life.''  And  Chancellor  Egerton 
said,  that  **  he  had  also  seen  a  report  in  King  Henry  the  Se- 
venth's time  to  that  purpose ;"  yet  in  truth  the  King's  grant 
there  passed  less  than  the  King  intended  to  pass.  But  the  rea- 
sons are  those  that  I  cited  before  : — the  King  was  deceived  in 
his  grant; — he  took  upon  him  to  grant  a  greater  estate 
than  he  could  legally  grant ; — the  grant  was  a  prejudice 
to  the  King  as  to  his  warranty,  and  to  him  in  remainder 
in  respect  of  aid  prier^  and  in  some  cases  as  to  his  entres  ;-— 
and  gives  colour,  at  least,  to  put  him  to  his  petition  of  right ; 
which  last  reasons,  though  not  in  the  book,  yet  are  in  the 
case. 

If  the  King         Again,  if  the  King  hath  a  base  fee,  so  long  as  J.  S.  hath  issue 
having  a  hase 

fee,  80  long  as  J.  S,  have  istue  male  of  his  body,  grant  the  land,  so  long  as  J.  S. 
halh  issue  of  his  body,  this  grant  is  void. 

(k)  In  Wheatley  r.  Thomas,    I  Henry  and  George  might  enter  on 

Kehle  616,    it  is   said    by    Glyn,  the  Crown.**     The  report  of   the 

counsel,    that    *'  in     Holland    v.  principal  case  in  1  Keb.  405.   is  as 

Fisher,  in  C.  B.  all  the  Court  agreed,  the  MS. 
that  the  next  in  remainder   after 


1  Co.  47.  b. 

1  Co.  SO.  b. 

7  Co.  78. 

£ng1eficld*s 

case. 

I  Co.  58.  a. 


m  the  Common  Pleas  and  in  other  Courts. 
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male  of  his  body  ;  and  be  grants  the  land,  so  long  as  J.  S.  bath        166^ 
issue  of  his  body ;  I  bold  this  grant  to  be  void. 

And  our  case  is  the  same  in  effect;  for  the  King  had  an  estate 
in  possession,  only  so  long  as  Henry  and  George  had  issue 
male;  and  be  grants  the  land,  as  in  possession,  so  long  as 
Henry  and  George  had  issue^  be  it  male  or  female.  Such  a 
grant  I  hold  to  be  void ;  for  the  King  is  deceived  in  his  grant : 
He  grants  what  he  cannot  in  that  manner  grant,  as  he  intends 
it ;  he  took  upon  him  to  grant  a  greater  estate  than  he  had  to 
grant ;  for  it  is  a  greater  estate  to  have  the  lands  so  long  as 
J.  S.  hath  issue  of  his  body,  than  so  long  as  he  hath  issue  male 
of  his  body  ;  and  it  is  a  prejudice  to  a  third  person,  and  to  him 
in  remainder,  as  to  his  action. 

But  it  hath  been  objected,  though  the  King  cannot  grant 
one  continued  estate  in  possession,  so  long  as  Henry  and 
George  have  issue  of  their  bodies ;  yet,  having  several  estates 
in  fee  in  him,  he  may  do  it  by  fractions.  The  patentees  may  have 
it  whilst  Henry  and  George  had  issue  male ;  and  when  these  fail 
then  those  males  who  were  in  remainder  may  enter ;  and  when 
these  are  spent,  then  the  patentees  may  have  it  again,  whilst 
Henry  and  George  have  issue;  and  so  all  may  stand,  being 
construed  respectively,  well  enough  together,  as  it  would  do 
in  the  case  of  a  common  person ;  for  it  differs  from  Alton 
Wood^s  case,  where  the  King,  being  tenant  in  tail,  with  re- 
mainder in  fee  to  his  own  right  heirs,  grants  to  Walsh  in  fee. 

The  King  had  an  estate  tail  in  possession,  and  could  not 
grant  a  fee  out  of  it  without  a  tort ;  and  it  would  be  a  tort  if 
such  a  grant  were  made  by  a  common  person.  But  here  the 
King  hath  a  fee,  and  grants  a  fee  out  of  it ;  and  admit  it  to  be 
greater  than  he  intended,  it  is  no  tort,  and  so  good. 

To  this  purpose  £nglefield*s  case  hath  been  cited  at  the  bar:  7  q^^  79, 
— "  The  King  being  tenant  for  another  man's  life,  without 
reciting  his  estate  grants  for  forty  years:  this  is  good,  though 
he  could  not  contract  absolutely ;  for  the  King  doth  no  tort  to 
any.''  But  to  this  I  answer,  first,  that  in  Englefield's  case  it 
is  expressly  agreed  that  it  was  but  a  lease  for  forty  years  of 
the  land;  and  so  a  less  estate  than  the  King  had,  and  so  the 
King  not  deceived  in  his  grant.     And  so  if  a  copyholder  for  If  copyholder 

life  have  licence  to  lease  for  twenty-one  years  if  he  so  lone:     r       ^^^^ 

&  licence  to 

live,  if  he  lease  for  twenty-one  years  absolute,  yet  this  is  good  ;  lease  for  8I 

for  inlaw  it  was  but  a  lease  for  t  wen  ty-one  years,  if  he  live  years,  if  he  so 

80  long;  and  forty  years  is  but  such  a  term  as  a  man's  life  may  jea^  fo^'2^" 

commonly  arrive  to.     It  is  in  law  counted  a  chattel  interest.  (/)  J^ars  abso- 
lute,! tis^^ood. 

Forty  years  is  but  such  a  term  as  a  man's  life  may  commonly  arrive  at. 

(0  The  words  **  a  chattel  interest**      script.  This  part  of  the  case  seems  to 
are  supplied  to  a  blank  in  the  manu-      ^e  confusedly  reported  by  Kcble. 
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Holland 

V. 

Fisher. 

If  the  King 
having  but 
for  twenty 
years  grant 
for  forty  years 
it  is  void. 
If  the  King 
granted  for 
one  thousand 
years,  or  such 
other  long 
term  as  would 
be  a  iDort- 
tnain,  it  is  a 
void  grant. 


6  Co.  56  b. 


(a  rant  to  a 
terretenant 
and  to  a 
stranger  dis- 
tinguished. 


There  may  be 
fractions  in 
estates;  and 
the  estates  in 
fractious  may 
])c  granted. 


But  suppose  tbe  King  granted  for  one  thousand  years,  or  sacb 
other  long  term  as  amounted  to  a  mortmain ;  or  having  but 
for  twenty  years  grants  for  forty  years ;  I  conceive,  in  both 
these  cases,  the  .grant  is  void,  though  there  is  no  tortious 
estate  by  such  a  grant ;  for  the  King  is  deceived  in  his  grant. 

So  the  Lord  Cbandos's  case,  6  Co.  55.,  was  urged.  Tenant 
in  tail,  reversion  to  the  King.  The  King,  reciting  the  )eCter» 
patent  to  the  entail,  and  that  the  tenant  in  tail  had  surrendered 
them  in  Chancery,  ad  opus  Regis  cancelland.,  virtute  cujus 
they  were  cancelled^ — virtute  cujus  the  King  was  and  still  is 
seised  in  dominio  suo  ut  feodo, — the  King  grants  to  the  said 

and  his  heirs  manerium  prsedictum,  whereby  he  passed 

the  reversion  only,  whereas  he  intended  to  pass  it  in  hid  de- 
mesne as  of  fee ;  and  yet  adjudged  good ;  for  the  King  granted 
less  than  he  intended,  and  his  estate  would  support  such  a 
grant  in  fee ;  and  in  case  of  a  common  person  such  a  grant 
would  be  good ;  and  so  in  the  present  case. 

But  that  case  of  my  Lord  Chandos  clearly  differs  in  reason 
from  our  case,  for  there  ^^  less  passed  than  the  King  intended; 
for  he  intended  (o  part  ivith  the  possession,  and  no  prejudice 
to  the  King.''  In  our  case  he  passed  more  than  he  intended  ; 
for  he  intended  to  part  with  an  estate  in  possession  so  long  as 
Henry  or  George  had  issue  of  their  bodies,  which  be  cannot 
pass  by  reason  of  the  intervention  of  several  other  estates. 
And  it  is  expressly  there  said,  that'^  if  more  pass  than  the  King 
intended  to  pass,  as  if  he  intended  only  to  pass  a  reversion, 
and  a  possession  pass,  it  shall  be  void.''  And  that  is  our  case  ; 
for  the  letter  of  the  habendum  carries  it  in  possession  imme- 
diately after  the  failure  of  issue  male  of  Henry  and  George,  so 
long  as  they  have  issue  female ;  whereas  it  is  but  a  remainder 
which  the  King  had  in  such  case. 

Secondly,  that  case  in  itself  was  but  dura  lex,  and  an  ex- 
trajudicial opinion  ;  and  the  grant  was  made  to  the  terre- 
tenant  who  had  the  immediate  estate.  But  if  the  King  had 
granted  the  land  by  those  words  to  a  stranger,  supposing  the 
estate  tail  surrendered,  whereas  the  estate  tail  was  in  esse, 
for  my  own  part  I  should  think  the  grant  had  been  void  ;  for 
it  gave  colour  to  oust  the  tenant  in  tail. 

But,  thirdly,  that  was  a  good  grant  according  to  the  letter, 
without  any  fractions.  The  grant  was  of  the  reversion  en- 
tirely: but  in  our  case,  if  it  be  good,  it  must  be  good  by  frac- 
tions, or  not  at  all. 

So  that  there  appears  a  manifest  diversity  in  the  cases. 

But  as  touching  fractions  in  estates.  The  King  grants  where 
he  hath  several  qualified  fees.  I  do  not  deny  but  that  there  may, 
in  some  respects,  be  fractions  in  estates  ;  and  those  estates  so 


in  the  Common  Pleas  and  in  other  Cottrls.  807 

In  fractions  maj  be  granted.    Hussey^s  case,  before  cited,  was,        169^. 
tenant  in  tail,  with  the  reversion  or  remainder  to  the  King,      ^^-^V"%^ 
forfeits  it,  or  grants  it  to  the  King  by  a  conveyance  which     Holland 
S>ind8  his  issee.    Though  it  be  agreed  that  the  King  there  hath      Fishgr 
^ne  consolidated  fee ;  yet  it  is  also  expressly  agreed  that  if 
"^he  King  had  two  fees  in  him,  that  by  a  grant  to  one  and  his  i  Cn.  49. 
.Beirs  by  one  entire  g^nt,  both  the  estates  would  have  passed.  *     ^' 

The  King,  in  our  principal  case,  had  three  estates,  which 

*^rere  all  fee  simple  in  him,  though  two  of  them  were  but  qua* 

Sified,  one  to  him  and  his  heirs  whilst  Henry  or  George  had 

Same  male;    a  second,    after  other   remainders  interposed, 

^^hilst  William  had  issue  of  his  body  ;  a  third,  after  other  re- 

^nainders,  absolutely  to  the  King  in  fee.     If  the   King  had 

granted  the  land  to  Duke  Brooke,  habendum  to  him  and  his 

tieirs,  I  conceive,  for  my  own  opinion,  all  three  had  passed, 

<thoagb  I  confess  my  brother  Tyrrell  very  strongly  argued 

a^inst  it)  for  the  King  needed  not  to  recite  either  his  own,  or  ThcKinj^need 

other  men's  estates,  they  being:  created  by  a  subject,  and  not  no^r^ciiehis 

\  t>      7  owD  or' other 

of  necessity  tied  to  be  of  record,  as  the  King's  own  grants  or  men's  esutes, 
leases  were..  And   there  the  King  makes  no  fractions  in  his* '**  ™*kiiig  a 
own  estates,  but  such  fractions  as  were  whilst  the  estate  was      ^S*****- 
in  the  King ;  and  so  he  passeth  them  as  they  were  in  him. 

If  the  King  had  recited,  and  so  passed,  all  his  estate,  he 
coDld  have  passed  them  with  no  other  limitations  but  to  the 
patentee  and  his  heirs  ;  and  therefore,  no  recital  being  neces- 
sary, the  same  limitation  to  the  patentee  and  his  heirs  will 
pass;  and  therefore,  I  think,  the  King  by  a  grant  to  D.  B.  and 
Vi%  heirs,  without  any  recital,  had  passed  all  his  estates. 

But  that  differs  from  our  case;  for  the  King  intended  to 
grant  all  which  he  had,  which  he  does  not  here  ;  and  the  words 
tbere,  habendum  to  him  and  his  heirs^  are  the  words  of  the 
largest  extent  that  may  be — they  are  not  cut  short  nor  abridged 
in  that  case  by  the  King^s  grant  (which  is  as  large  as  may  be) 
i>Qt  by  the  act  of  law,  because  the  King  had  no  greater  estate 
to  grant:  and  I  conceive  the  patentee  hath  not  by  such  a  grant 
one  entire  fee,  but  three  several  fees  as  the   King  had.     And 
this  was  the  opinion  of  those  who  drew  this   patent;  for  the  Whereahus- 
King  grants  his  reversion  in  fee  by  a  distinct  habendum  ;  and  acituiifyse'ised 
if  the  patentee  die  seised,  and  after  the  first  fee  determines  in  fee  simple 
for  default  of  heirs  males  of  the  bodies  of  Henry  and  George,  jer  a  <rMni"of 
and  the  heir  male   in   remainder  enter ;  and  after,  these   re-  the  Crown, 
mainders  being  spent,  the  heir  of  the  patentee,  in  respect  of  d^Mo^™*'" 
the  other  estate,  so  long  as  there  is  issue  of  the  body  of  Wil-  strangers  in 
liam  Lord  Cobham,  re-enters,  it  may  be  a  question,  whether  j**''/^f^f/"' 
thewifeoftlie  patentee  shall  be  endowed,  or  no;  the  estate  baud  and  his 
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1669.        in  fee,  whereof  her  husband  was  actually  seised^  being  deter-* 
^^^^>^^^^     mined. 

Holland  Quj.  ^hen  the  King  hath  a  fee,  so  long  as  J.  S.  hath  issue 

Fisher.  fnale  of  his  bodi/ ;  and  he  grants  the  lands,  not  generally  Aa- 
heirs  for  ano-  ^^^^^^  '^  ^'  ^^^  ^^^  heirSy  but  habendum  to  A.  and  his  heirs 
tiler  qualified  SO  long  as  J.  S,  hath  issue  of  his  bodi/  (which  is  in  effect  our 
tate*an?d?in^  P*''^<^*P®1  case)  the  restraint  of  the  estate  is  in  the  very  grant 
so  seised,  the  itself;  and  though  it  is  a  good  grant  in  case  of  a  common 
firtt  fee  de-  person  who  hath  lands  so  lone:  as  J.  S.  hath  issue  male  of  bis 
the  strangers  body,  and  grants  so  long  as  J.  S.  hath  issue  of  his  body,  be- 
enter,  and  that  cause  it  shall  be  taken  strongest  against  the  grantor  ;  yet  in 

them  bein?  ^^^  ^°^^  ^^  ^^^  I^ii^S  ^^  ^^M.  be  void,  as  I  conceive  ;  for  the 

spent,  the  heir  King^s  grant  shall  be  taken  in  the  usual  and  common  sense, 

bandenterain  ^^^  intelligence  secundum  intentionem  domini  regis,  and  not 

respect  of  the  in  deceptionem  domini  regis.     The  King,  hd  intended  not  to 

^cond  quah-  ^^^^  ^jj  |^jg  ggjate  as  in  the  other  case,  for  he  reserves  part  of 

query,  if  the  it :  but  he  intended  to  pass  one  entire  estate,  and  that  in  pos- 
^idow  shall  session  so  long:  as  Henry  and  George  had  issues  of  their  bo- 
the  estate         ^^^^i  which  intention  cannot  stand  with  the  nature  of  bis 

nrhereofher      estate. 

husband  was 

aeiuaUyM^eA  being  determined. 

The  King'fl^rant  shall  be  taken  in  the  usual  and  common  sense,  secundum  in* 
tentionem  regis  $  and  not  in  deceptionem  regis. 

Cro.  Jac.  84.        [Hil.  IJac.  B.  It.,  Mason  and  Chambers*  case  :  the  King 

was  seised  of  a  rectory,  part  in  possession,  part  in  reversion  ; 
and  he  leases,  habendum  from  Michaelmas  next,  si  nulla 
dimissio  de  rectoria  was  then  in  being ;  and  if  there  were  ali* 

Yelverton  42,  qua  dimissio,  then  from  the  end  of  it.    The  King  intended  one 

entire  commencement  of  the  lease,  and  not  at  several  times ; 
and  therefore  adjudged  void  to  have  it  commence  at  several 
times,  part  at  one  time,  part  at  another.] 

I  conceive  the  principal  case  of  Alton  Wood  to  be,  in  the 
reason  of  it,  our  very  case. — Tenant  in  tail,  to  him  and  the 
heirs  males  of  his  body,  with  reversion  to  him  in  fee,  makes  a 
grant  in  tail  to  Walsh.  It  was  urged  that  the  King  might 
grant  an  estate  during  his  own  life  out  of  his  estate  tail,  and 
he  might  grant  an  estate  tail  out  of  his  reversion  in  fee;  that, 
therefore,  the  King's  grant  shall  be  taken  by  fractions,  and  to 
pass  that  which  the  King  could  pass:  but  it  was  adjudged  to  be 
void  for  the  whole. 

6  Co.  50.  One  reason  of  that  judgment  is  given  in  the  Lord  Chandos's 

case,  fol.  36.  ^^  that  the  King  was  not  conusant  or  rightly  in- 
formed of  his  estate  :*'  but  that  reason  holds  not,  for  it  is  both 
agreed  in  Alton  Wood's  case,  fol.  51,  and  in  Needier  and 
Needham's  case,  Hob.  224,  that  <*  though  the  King  had  recited 
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tiis  divided  estates,  it  could  not  have  bettered  bis  grant;  and  166^ 
yet  there  he  had  taken  knowledge  of  the  fact,  and  had  only 
misconceived  the  law,  that  his  grant  might  nevertheless  work 
entirely."  But  the  true  reason  of  that  judgment  in  Altoni 
Wood's  case  is  eiLpressed  in  the  Lord  Chandos'  case,  ^^  that 
the  grant  could  not  take  effect  without  fraction  of  estates, 
or  wrong  done/'  And  in  Needier  and  Needham's  case  the 
reason  of  the  judgment  in  Alton  Wood's  case  is  set  down 
to  be  this : — ^^  Because  the  King  did  err  in  the  form  and 
manner  of  the  estate,  intending  that  entire  tvhich  could  not 
be  8o.'» 

Which  reasons  are  in  effect  both  one,  and  extended  to  our 
principal  case.    The  King  intended  an  entire  estate,  without 
fractions,  so  long  as  Henry  and  George  had  issue  of  their 
bodies,  which  cannot  be ;  for  when  issue  male  fail,  then  othe^ 
estates  in  remainder  intervene  i  and  those  being  spent,  then  it 
Bost  rise  again,  whilst  Henry  and  George  have  issue  of  their 
bodies ;  or  else  it  were  a  wrong  to  those  in  the  remainders* 
For  that  Whith  was  objected  to  make  a  difference  between  that 
case  ^nd  ours,  that  there  it  would  be  a  tort  if  such  a  grant 
were  by  a  common  person ;  as  if  a  common  person,  being  te- 
nant in  tail  with  reversion  to  him,  grant  the  land  in  tail,  it 
were  a  discontinuance  :  but  here  if  a  common  person  having 
two  base  fees,  as  in  our  case,  grant  the  land  qnamdiu  any  issue 
of  Henry  or  George  lived,  it  would  pass  all  he  had  without  a 
tort. — I  answer,  first,  that  the  reasott  of  that  judgment  is  built 
upon  another  foundation.    But,  secondly,  it  is  true,  if  a  com-" 
imoa  person^  being  tenant  in  tail  tvrth  reversion  over  to  him^ 
grant  in  tail,  and  make  livery,  the  livery,  not  the  grant,  works 
t&e  wrong.     But  if  he  had  by  lease  and  release,  or  bargain 
and  sale,  granted  the  land  in  tail,  it  had  passed  the  estate  for 
life,  and  his  reversion  in  fee :  and  so  would  the  King's  patent 
pass  both,  without  any  discontinuance,  if  there  were  nothing 
alae  ia  the  case. 

Bat  we  will  weigh  the  reasons  of  that  case,  as  they  are  in 
the  printed  report  of  it,  with  our  case. 

One  reason  there  was : — ^^  the  King  intended  to  grant  that 
which  he  could  not  lawfully  grant,  that  was  an  estate  tail  in 
possession,  and  therefore  was  deceived ;  and  since  that  which  ^  ^^'  ^^'  ^» 
he  intended  to  pass  could  not  take  effect,  that  which  he  in* 
tended  not  shall  not  pass,  that  is,  an  estate  tail  out  of  the  re- 
version: and  the  King  ought  to  be  so  informed  that  his  pur- 
jpase  and  intent  might  take  effect.^'  The  case  is  there  put,— 
^^  the  King  is  tenant  in  tail,  with  a  reversion  to  him  in  fee ;  the 

King  grants  an  estate  for  his  own  life,  and  after  grants  the  te* 
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rersion  in  fee,  or  in  tail.   This  grant  shall  be  void;  for  he  vn^ 
tended  an  immediate  reversion,  and  not  a  reversion  expectant 
upon  his  estate  tail,  which  was  remote  and  mediate.*'     In  our 
principal  case,  the  King  intended  to  grant  one  entire  estate,  so 
long  as  Henry  and  George  had  issue  of  their  bodies,  [that  was 
one  estate  in  possession,. determinable  upon  that  limitation;} 
such  an  estate  he  could  not  grant,  for  other  estates  intervened  ; 
and,  therefore,  it  shall  not  be  taken  by  fractions,  to  pass  sa 
long  as  they  had  heirs  males  of  their  bodies,  and  immediately 
after  other  estates  determined  to  pass  it  again  so  long  as  they 
had  issue  of  their  bodies.     Secondly,  In  that  case  it  was  said^ 
^Uhe  estate  which  the  King  had  would  not  permit  such  an 
estate  as  he  granted  to  Walsh ;  it  could  not  stand  with  his 
estate."    No  more  will  it  in  this  case :  the  King  hath  no  such 
estate  as  will  stand  with  this  limitation;  he  hath  no  estate,  sa 
long  as  Henry  and  George  had  issue  of  their  bodies.    But  he 
had  an  estate,  so  long  as  they  had  issue  m^le  of  their  bodies^ 
Thirdly,  ^^The  King  was  not  apprised  of  his  own  estate;  for 
then  he  would  not  have  granted  an  estate  which  could  not  tak;p 
eflect  according  to  his  purpose  ;  which  reason  holds  clearly  in 
our  case.     Fourthly,  It  was  said  ^^  the  King  intended  to  grant 
an    entire    estate,    not    two   several   estates ;   and   to  grant 
an   estate  in  possession  and  not  part  in  reversion:"  which 
reason  fully  holds  in  our  case.     It  was   said  in   that  case, 
^^  it  were  an  absurdity  to  have  such  fractions  of  estates  that 
Walsh  should  have  it  to  him  and  the  heirs  males  of  his  body 
during  the  King's  life,  and  then  the  King  should  have  an  estate 
tail,  and  then  the  patentee  shoOld  have  an  estate  tail  expectant 
upon  the  King's  estate  tail,  i^ihereas  the  King  intended  to  grant 
an  estate  tail  in  possession  ;   et  talis  interpretatio  semper  fienda 
est  ut  evitetur  absurdum.^^  And  Popham  said,  ^^  Without  ques- 
tion, it  shall  not  pass  by  such  fractions  of  estates. " 

The  same  reason,  I  conceive,  holds  in  our  principal  case : 
here  would  be  fractions  of  estates.  Upon  this  one  entire  haben- 
dum the  patentee  should  have  it  so  long  as  Henry  and  George 
had  issue  of  their  bodies;  and  then,  when  those  failed,  the  King 
should  have  it  again  so  long  as  William  had  issue  of  his  body^ 
which  without  all  question  was  not  intended. 

1  have  pressed  this  case  of  Alton  Wood's  the  more,  because 
it  was  at  first  adjudged  upon  solemn  debate  and  deliberation. 
And  in  that  case  it  was  adjudged  void  for  the  entire  part;  so 
it  shall  be  in  this  case;  and  not  good  so  long  as  there  was  issue 
male  of  the  body  of  Henry  and  George.  It  is  very  true,  if  it 
were  good  so  long  as  there  was  issue  male  of  the  bodies  of 
Henry  and  George,  though  void  for  the  residue,  yet  the  pa« 
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leotee  being  then  a  good  tenant  to  the  freehold,  it  would  be  ^^^^- 
safficient  to  enable  the  recovery  wherein  Duke  Brooke  was 
vouched,  and  fio  bar  the  lessor  of  the  plaintiff  in  this  action. 
But  this  title  is  now  determined  by  the  failure  of  issue  jnale, 
and  the  ejectment  lease  is  also  determined  in  point  of  time.  But 
the  defendant  would  be  nothing  the  better  for  it ;  for  the  estate 
in  tail  male  being  determined,  the  other  estate  which  the  King 
had,  so  long  as  Henry  and  George  had  issue,  not  passing  by 
that  patent,  comes  to  take  place.  So  that  the  King,  or  who- 
soever hath  gotten  his  title,  will  have  it  (as  I  have  argued) 
against  both  plaintiff  or  defendant.  But  I  hold,  as  I  said  be- 
fore,  if  the  patent  cannot  extend  by  fractions,  to  pass  as  well 
the  estate  which  the  King  had  so  long  as  Henry  or  Greorge 
liad  issue^  as  that  which  he  had  so  long  as  Henry  or  George 
liad  issue  malcj  it  shall  be  void  for  the  whole. 

I  have  done  with  this  point.     But  my  brother  Brown  starts 

up  another  point  which  was  never  touched  at  the  bar.    Saith 

lie, — admit  the  habendum  be  void,  the  King  by  the  premises  in 

^  the  first  clause  grants  it  to  Duke  Brooke  and  his  heirs,  by  a 

second  clause  to  him  and  his  heirs  adeo  plene,  libere^   et  integre^ 

jprout  by  the  attainder  of  Henry  and  George^  or  either  of 

4henij  out  quocumque  alio  legali  modo  seujure  in  manus  nostras 

deteneruni.    So  that  these  premises  are  sufficient  to  pass  all; 

sad  here  is  an  express  grant ;  and  so  the  habendum  cannot  alter 

it;  and  a  void  habendum  shall  not  vitiate  the  grant ;  and  he 

cites  Auditor  King's  case  cited  8  Co.  112.  in  the  Earl  of  Rut* 

land's  case, — ^^  the  King  granted  lands  to  B.  and  his  heirs, 

habendum  to  B.  and  his  assigns ;  and   it  was  resolved  the 

habendum  was  void,  and  the  grant  good ;''  and  some  other 

cases  be  cited  to  shew  the  force  of  an  adeo  plene. 

To  this  I  answer,  first,  I  conceive  in  the  case  of  a  common  Constructton 
person,  if  he  grant  lands  in  the  premises  to  B.  and  his  heirs,  J^,  J^^  ^' 
habendum  to  B.  and  his  heirs  so  long  as  J.  S.  hath  issue  male 
of  his  body,  I  conceive  this  is  a  good  habendum,  and  a  quali- 
fied fee  ;  it  stands  agreeable  with  the  premises.    But  if  he  had 
granted  to  him  and  his  heirs,  habendum  to  B.  for  life  or  years, 
this  is  a  void  habendum,  because  it  is  repugnant  to  the  estate 
in  the  premises.     And  so  is  Baldwyn^s  case ;  and  this  answers 
Auditor  King's  case,  where  the  habendum  was  to  him  and  his 
assigns,  which  was  but  for  life,  by  implication.    And,  secondly, 
this  habendum  in  the  case  of  a  common  person  would  have  s'Co.  S5. 
been  good  so  long  as  Henry  and  George  had  issue.     It  is  void 
in  the  King's  case,  jure  regi^,  because  the  King  is  deceived  in 
Vs  grant,  and  contrary  to  the  King's  intention^  which  must  be 
gathered  not  out  of  this  or  that  part  of  the  patent^  but  out  of 
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16658.        (he  whole.    The  King  intended,  indeed,  to  grant  to  Dukef 

^^^"^^^      Brooke  and  his  heirs :  [so  say  the  premises]]  but  the  haben-rf 

Holland     ^^^  sheweth  how  to  him  and  his  heirs,  viz.  so  long  as  he  bath 

Fisher.      '^*"^  ^/  *'*  *^^  ^'  wherein  the  King  was  deceived,  thinking  he 

bad  an  entire  estate  to  grant  so  long  as  Henry  and  Oeorge 

had  issitCy  which  he  had  not.    So  that  which  makes  void  the 

habendum  makes  void  the  whole  grant,  because  the  King  was 

deceived;  and  such  an  estate  passed  not  as  he  intended.    In 

Dfsiinctioii      the  case  of  a  common  person  the  estate  shall  be  taken  strongest 

between  the     ggai^gt  {[^  grantor ;  so  that  if  the  premises  express  an  estate^ 

and  the  grant  the  habendum,  though  void,  shall  not  alter  it.  But  that  reason 

of  a  common  ^^^^^  jp  jj^^  King^s  case ;  for  the  grant  shall  be  taken  strongest 

*  for  the  King,  according  to  his  intention ;  and  the  proper  office 

of  the  habendum  being  to  limit  the  estate,  as  of  the  premises 

t  Co.  £4.         to  express  the  grantor,  and  grantee,  and  thing  to  be  granted^ 

if  the  habendum  be  void,  whereby  the  King  is  deceived  in  the 
restraint  he  intended  to  make^  the  patent  is  void,  as  I  conceive* 
But  in  Auditor  King's  case  there  was  no  express  estate  in  the 
habendum,  but  to  him  and  his  assigns;  and  if  there  had  been 
any  express  estate  for  life,  it  was  unsuitable  to  the  nature  of 
the  premises,  and  was  not  of  an  explanation  of  the  premises  as 
our  habendum  is ;  though  in  that  case,  if  the  habendum  had 
been  to  him  and  his  heirs  for  the  life  of  J.  S.,  it  might  have 
C.  C.  21.  been  a  question.    If  land  be  given  to  J.  S.  and  his  heirs, 

habendum  to  him  and  the  heirs  of  his  body ;  or  to  J.  S.  and 
the*  heirs  of  bis  body,  habendum  to  him  and  his  heirs ;  the 
books  say  he  hath  an  estate  tail,  and  remainder  expectant.  But 
in  the  case  of  the  King,  if  he  gives  land  to  J.  S.  and  his  heirs^ 
habendum  to  him  and  the  heirs  of  his  body,  1  conceive  in  such 
a  case  he  hath  but  one  estate,  vis.  that  in  the  habendum  to  him 
and  the  heirs  of  his  body ;  for  the  King  intended  not  two  se- 
Teral  estates. 

So  if  the  King  grant  land  by  the  premises  to  J.  S.  and  his 
heirs,  habendum  from  Michaelmas  next,  I  conceive  this  is  void 
in  the  King's  grant;  for  it  appears  the  King  intended  to  keep 
it  till  Michaelmas,  which  if  the  habendum  be  void,  and  the 
premises  good,  he  cannot.  And,  therefore,  1  conceive  in  the 
case  of  the  King,  his  whole  intent  shall  be  considered  through 
the  patent,  where  the  habendum  is  pursuant  to  the  premises, 
and  the  general  intent  thereof,  though  not  agreeable  to  law. 
But  where  the  premises  shew  one  intent,  and  the  habendum 
another,  there  it  shall  be  taken  best  ui  res  valeat.  If  it  be  al- 
lowed me  in  this  case,  that  where  the  King  grants  in  ^he  pre- 
mises to  one  and  his  heirs,  he  may  restrain  it  by  an  habendum 
to  him  and  his  heirs,  so  long  as  J.  S.  halh  issue  of  his  bodi/y  it 
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will  follow,  that  if  this  limitation  be  void  in  the  King's  case,        16^^ 
the  whole  shall  be  void  ;  for  he  is  deceived  in  the  restraint 
which  he  intended  to  make. 

I  have  one  thing  more  to  say  to  this  point ;  that  is,  there 
are  two  habendums  in  this  case ;  the  one  is  for  the  base  fees, 
the  other  for  the  absolute  fees.    Admitting  the  first  habendum 
be  void,  yet  the  second  habendum  for  the  reversion  in  fee  sim« 
pie,  which  the  King  had  as  a  distinct  estate,  stands  good  :  and 
that  is  sufficient  to  answer  the  premises  by  which  the  lands  are 
granted  to  Duke  Brooke  and  his  heirs.    So  that  admit  the 
other  habendum  void,  yet  it  is  not  like  the  cases  put  by  my 
brother  Brown,  where,  if  the  habendum  be  void,  all  is  void.        ^ 
[In  Pasmore  and  Prowse,  cited  in  Lofield's  case,  one,  having  a 
reversion  expectant  on  an  estate  for  life,  grants  the  lands, 
habendum  the  reversion  for  life,  or  habendum  the  reversion 
cum  acciderit ;  in  both  cases  it  is  good.     So  here  the  King 
grants  the  manors  to  Duke  Brooke  and  his  heirs,  habendum 
the  King's  reversion  in  fee  simple,  which  was  forfeited  by  the 
attainder  of  Henry,  I^ord  Cobbam ;  this  is  good,  and  sufficient 
of  itself  to  answer  the  limitation  to  Duke  Brooke  and  his  heirs 
in  the  premises.]     And  this  I  conceive  answers  my  brother 
Brown's  objection,  if  there  were  nothing  more  in  the  case. 

As  for  the  adeo  plency  I  conceive  that  alters  not  the  case  at  As  to  the 
all:  the  use  of  that  hath  always  been  expounded  to  extend  to  ^|*°*cof«*a 
the  thing  granted,  and  not  to  the  estate,  which  is  proper  to  be 
limited  in  the  habendum  ;  and,  therefore,  the  cases  cited  out  of  10  Co.  63. 
Whistler's  case  are  good  law.     By  the  grant  of  a  manor  acko 
pkne  and  the  advowson  passeth.    But  if  the  King  has  granted 
a  manor  to  J.  S.,  adeo  plene  as  J.  D.  had  it,  no  estate  would 
have  passed  in  the  case  of  the  King  :  and  it  is  well  observed 
in  Whistler's  case,  the  clause  of  adeo  plene  never  came  in  the 
first  part  of  the  grant ;  and,  as  my  brother  Tyrrell  said,  if  this 
clause  intended  to  limit  that  estate  which  should  pass,  the  first 
clause  and  habendum  should  be  nugatory. 

So  that,  notwithstanding  these  objection^;,  I  conceive  that  if 
the  habendum  be  void  (as  I  have  argued)  that  neither  the  fee 
simple  which  the  King  had  whilst  Henry  or  George  have  issue 
male  of  their  bodies,  nor  that  which  they  have  whilst  William 
had  issue  of  his  body,  do  pass. 

If  the  King's  grant,  as  I  have  thus  argued,  should  not  be 
good,  then,  when  the  recovery  was  sufiered,  wherein  Duke 
Brooke  was  vouched,  the  freehold  was  in  the  King  ;  and  so  no 
good  recovery  to  bar  the  lessor  Sir  John  Brooke,  Lord  Cob- 
ham,  of  his  remainder.  But,  admitting  the  grant  to  be  good. 
His  then  considerable  upon  this  habendum  what  passes  by  it. 
And  that  is  tbe  next  point  which  hath  been  spoken  to, — ^Whether 
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Issues. 

t.  C.  89  b. 
1  Co.  103. 


The  word  ft- 
»ue  is  nomen 
coliectivum, 
and  compre- 
hends omnes 
qui  exeunt  de 
corpore,  as 
-well  the  me- 
diate as  the 
immediate 
issue. 

But  the  word 
iisuesvMLybe 
referred  to 
the  immediate 
ksues  only. 


any  more  than  an  estate  of  freehold  pass ;  for  if  no  more  than 
a  freehold  pass,  so  long  as  (here  is  issue,  or  issue  of  issue,  then 
it  leares  the  reversion  and  inheritance  in  the  King ;  which  re- 
version, notwithstanding  any  common  recovery,  preserves  all 
the  estates  and  remainders  subsequent  to  the  King's  estate ; 
and  then  also  the  recovery  by  Duke  Brooke  would  be  a  for- 
feiture, and  determine  his  estate.  Wherein  the  point  is  but 
this : 

The  grant  is  habendum  ^^  to  Duke  Brooke  and  his  heirs, 
quamdiu  Henricus,  nuper  Dominus  Cobharo,  aut  aliquis  exitus 
de  corpore  suo  procreandus,  aut  aliquis  exitus  de  corpore  pr«- 
fati  Georgii  Brooke  procreat.,  vel  procreand.,  hsreditabilia 
prsemissorum  virtute  ultimae  voluntatis  Georgii,  nuper  Domini 
Cobham,  vixerit,  vel  in  vir&  existet,  vel  eorum  aliquis  vix* 
erit,  vel  in  vit&  existet  :'*  whether  this  pass  an  inheritance, 
or  only  a  descendible  freehold.  In  the  like  patent  to  Charles 
Brooke,  which  was  the  brother  of  Duke,  made  by  King  James, 
to  avoid  this  question  there  are  other  words  added  to  these 
before,  viz.  aut  aliquis  hasres^  aut  exitus^  aut  aliqui  hasredes^ 
cut  exitus  de  corpore  hujusmodi  hseredum,  vel  exitus  legitimd 
procreat.  vel  procreand.  haereditabilis,  &c.  But  (m)  1  do  not 
take  that  to  be  the  question,  because  there  wants  the  words 
^^  haeredes"  in  the  habendum  ;  for  though  the  words  ^^  issues'*^ 
are  not  words  proper  to  limit  an  estate  of  inheritance,  yet 
they  may  be  sufficient  to  limit  and  determine  the  duration  of 
an  estate  of  inheritance.  As  if  lands  be  given  to  J.  S.  and  his 
heirs,  so  long  as  such  a  tree  grows,  it  is  an  estate  of  inherit- 
ance ;  .and  so  to  give  land  to  one  and  his  heirs,  so  long  as  J. 
hath  issue,  I  conceive  is  a  good  estate  of  inheritance,  deter- 
minable by  default  of  issue.  Otherwise  it  were,  if  it  were  li- 
mited so  long  as  he  hath  sons ;  for  the  word  issue  is  nomen 
coIle(:tivum,  and  comprehends  omnes  qui  exeunt  de  corpore, 
et  natos  natorum,  et  qui  nascentur  ab  illis,  as  well  the  mediate 
as  the  immediate  issue  ;  and  so  in  a  reasonable  sense  upon  a 
limitation  so  long  as  J,  S*  hath  issue^  it  shall  be  intended  to 
extend  to  all  the  issues  and  descendants,  mediate  or  im- 
mediate. 

But  the  word  issues  may  also  be  referred  to  the  immediate 
issues  only ;  and  then,  if  the  sense  be  so,  it  shall  not  be  ex- 
tended further,  and  shall  be  all  one  as  if  it  had  been  limited  to 
him  and  his  heirs  so  long  as  J.  S.  hath  sons  or  daughters :  this 


(fn)  Marginal  note  in  the  MS. 
'*  Serjeant  Maynard  objected  that 
the  grant  Was  not  quamdiu  any 
issue  should  be  inheritable,  but 
quamdiu  any  issue  inheritable  should 


live.  And  so,  he  saith,  there  may  be  a 
time  when  the  words  shall  hold,  and 
the  estate  not  be  in  being ;  and  ano- 
ther time  when  the  estate  shall  be  in 
beincr,  not  the  words.'' 
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"carries  only  a  descendible  freehold.  Now  the  objection  here 
is,  when  it  is  limited  quamdiu  any  issue  of  Henry  or  George 
ihall  livej  this  would  have  carried  it  to  all  the  succeeding  ge- 
nerations.  But  when  it  goes  further,  or  nny  issue  or  any 
issues  of  the  body  of  such  issue^  this  (as  is  objected)  shews 
that,  in  the  first  place,  the  immediate  issues  only  were  intended, 
and  not  all  issues  whatsoever,  for  otherwise  the  first  words 
were  nugatory  ;  and  by  the  same  reason  that  the  word  issues 
shall  be  construed  to  extend  only  to  the  immediate  issues  in 
the  first  place,  they  shall  also  be  construed  to  extend  only  to 
the  immediate  issue  of  those  issues ;  and  then  it  is  no  more 
than  habendum  so  long  as  Henry  and  George  shall  have  child* 
ren^and  those  children  shall  have  children.  This  goes  no  further 
than  the  third  generation,  and  is  but  a  freehold  descendible. 

But  as  to  this  point,  I  conceive,  a  good  estate  of  inherit- 
ance passeth ;  for,  first,  as  I  said  before,  quamdiu  aliquis  ex* 
iius  would  have  carried  an  estate  of  inheritance  ;  and  then  I 
think  the  latter  words,  aut  aliquis  exiius  hujusmodi  exitus,  are 
but  words  of  explanation,  or  redundance,  as  in  Shelley's  case, 
1  Co.  104.,  thei:e  is  a  limitation  to  the  use  of  Edward  Shelley 
for  life^  and  after  to  the  use  of  the  heirs  males  of  the  body  of 
Edwardy  and  of  the  heirs  males  of  the  bodies  of  such  heirs 
males.  Heirs  males  of  the  body  may  as  well  be  words  of  pur- 
chase as  of  limitation;  yet  the  latter  words  there  shall  not  alter 
the  limitation  before  ;  they  are  but  exegetical  and  explanatory 
of  the  other,  and  so  in  this  case. 

But  admitting  the  words  shall  extend  only  to  the  immediate 
issue,  it  follows  not  that  the  latter  words  oi  the  issue  of  the 
issue  shall  extend  only  to  the  immediate  issue  of  the  imme- 
diate issue,  but  rather  the  contrary ;  for  the  first  limitation,  so 
long  as  there  was  issue  of  Henry  and  George,  extended  only 
to  the  immediate  and  not  mediate  issue,  for  no  other  reason 
but  because  there  was  a  subsequent  limitation  to  the  issue  of 
that  immediate  issue :  but  there  being  no  further  limitation 
after  the  limitation  to  the  issue  of  the  issue,  by  the  same  reason 
that  the  first  words  would  have  extended  to  all  the  issues,  me- 
diate or  immediate,  had  there  not  been  a  limitation  over,  by 
the  same  reason,  I  say,  the  latter  words  which  have  no  such 
limitation  over  shall  also  extend  to  the  issues  mediate  or  im- 
mediate, as  the  first  should  have  done.  And  it  is  no  more 
than  if  the  lands  hc\d  been  given  to  Duke  Brooke  and  his 
heirs,  so  long  as  Henry  or  George  had  children^  and  that  those 
children  had  any  issues^  which  limitation  would  comprehend  all 
both  mediate  and  immediate  issues ;  and  so  it  shall  in  our  prin- 
cipal case. 

TheO;  as  1  conceive,  the  last  thing  considerable  upon  this 
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son.   Though 
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habendum  is  this : — ^the  King  grants  to  Duke  Brooke  and  his 
heirs  quamdiu  there  was  aliquis  exilus  of  Henry  and  George; 
ivhicb,  admit  it  is  a  good  grant,  and  issues  out  of  both  estates 
forfeited  to  the  King,  vi%.  that  to  the  heirs  males  of  the  body 
(which  it  takes  up  wholly)  and  that  to  the  heirs  of  the  body  of 
William,  yet  it  leaves  part  of  this  latter  estate  (m«  for  defiiolt 
of  issue  of  Henry  and  George,  so  long  as  William  had  several 
daughters,  and  issue  of  his  body,)  in  the  King  :  whether  this 
estate  shall  hinder  the  operation  of  the  recovery  wherein  Duke 
Blrooke,  the  patentee,  was  vouched,  and  prevent  the  docking 
of  the  remainder  to  the  Lord  Cobham  :  and  I  hold  the  reeo- 
Tery  shall  bar' it.  This  rather  needs  explanation  than  ar- 
guing. 

The  case  as  to  that  is  this: — Duke  Brooke  hath  a  fee 
simple  qualified  by  the  King^s  grant,  with  remainder  to  Duke 
Brooke  himself  and  the  heirs  males  of  his  body,  remainder  to 
Sir  John  Brooke  Lord  Cobham  the  lessor,  remainder  to  the 
^ing  so  long  as  William  hath  heir  of  his  body.  I  will  put  it 
stronger ;  for  in  truth  Duke  Brooke  had  part  of  that  estate  so 
long  as  William  had  heir  of  his  body ;  and  the  King  but  the 
other  part,  with  remainder  over.  Duke  Brooke  bargains  and 
sells,  and  then  comes  in  as  vouchee  in  a  common  recovery : 
this  bars  Duke's  remainder  in  tail,  and  the  Lord  Cobham's 
remainder  in  tail ;  but  does  not  bar  the  King's  estate,  nor  the 
estate  subsequent  to  it. 

If  the  King  had  made  a  gift  in  tail,  remainder  in  tail,  before 
the  statute  of  34  H.  8,  c.  !^0,,  a  common  recovery  would  have 
barred  both  the  estates;  2  Co.  52.,  Sir  Hugh  Cholmeley's 
case,  Warren's  remainder  was  barred  in  such  case.  2  Co.  16., 
Wiseman's  case.  Com.  535.  29  H.  8.  32.  (n)  C.  C.  3TS. 
1  Cr.  430.  Stone  and  Newman's  case.  And  at  this  day  it  will 
in  case  where  the  particular  estates  are  made  by  a  common 
person,  though  it  touches  not  the  King's  remainder,  or  estate, 
yet  it  shall  touch  those  which  preceded  it ;  for  by  the  same 
reason  that  it  may  bar  the  issues,  it  may  bar  the  remainder, 
and  the  recompence  sh^ll^  go  unto  them.  In  our  case  the  re- 
mainders were  made  by  George  Lord  Cobham,  and  therefore 

the  KiDg*s  remainder^  or  estate ;  yet  it  shall  touch  those  iihich  pro- 


(n)  29  H.  8. '  S2.  In  the  margin 
of  the  edition  of  Dyer,  published 
since  the  time  of  Sir  Orlando  Bridg- 
man,  is  the  following  case :  *'  Hil. 
b  Car.  in  Chancery  between  Lord 
Nottingham  and  ](iord  Monson,  it 
Wi|8  resolyed  that  if  tenant  in  tai(, 


donee  of  the  King,  levy  a  fine,  and 
suffer  a  recovery,  the  estate  tail  is 
not  barred,  for  the  statute  of  S4H.  8. 
saves  it.  Otherwise,  if  the  King  for 
money  makes  a  gift  in  tail ;  by  "Co* 
vcntry,  Hide,  and  Ri^hard«on,*' 
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fifcall  be  barred :  bat  the  estates  subsequent  to  the   King*8        1669* 
estate  shall  be  protected  by  it ;  for  the  recompence  being  but  a     ^"-^"V*^^ 
feigned  recompence,  shall  not  bar  the  King:  and  so  a  stop     Hollawd 
being  made  there  it  cannot  go  to  the  remainders  subsequent  to      Yisu^r 
it ;  bot  the  Lord  Cobham's  estate  in  the  principal  case  being 
precedent  to  the  KiujS^'s  remainder,  and  subsequent  to  Duke 
Brooke's  remainder,  if  there  be  a  good  tenant  to  the  freehold, 
Duke  Brooke,  coming  in  as  vouchee,  shall  bar  the  Lord  Cob« 
ham  whose  estate  is  subsequent  to  him,  agreeable  to  Cople* 
dike's  case,  M.  3  Co.  6.,  and  the  cases  there  put. 

So  that  I  conclude,  the  patent,  notwithstanding  all  the  ob* 
jections  against  it,  is  good  enough,  save  only  for  that  point 
upon  the  habendum,  where  the  King,  having  an  estate  so  long 
as  Henry  and  George  had  issue  male^  grants  so  long  as  Henry 
and  George  have  issue  of  their  bodies^  for  which  cause  only  I 
think  the  patent  to  be  void  (o). 

But  then,  admitting  the  patent  should  be  void,  there  are  two 
things  more  stirred  in  the  case  against  the  plaintiff's  title. 

The  one  is  this, — the  King  was  entitled  by  double  matter  of 
record,  the  attainder  of  Henry  Lord  Cobham,  and  the  office, 
whereby  it  was  found,  that  Henry  Lord  Cobham  was  seised  to 
him  and  the  heirs  of  his  body.    (And  thereupon  it  is  urged,  Alltbts  may 
that  he  in  remainder  cannot  enter  upon  the  King,  or  his  pa-  "^  ^™****«*(P) 
tentee  ;  for  by  the  common  law,  where  the  King  was  entitled 
by  double  matter  of  record,  as  the  attainder  and  office,  the  4  Co.  57. 
party  could  not  enter,  but  he  was  put  to  his  petition ;  and 
thereupon  he  was  to  have  an  office  found  for  him,  setting  forth  Bat  if  it  were 
his  title ;  and  then  he  was  to  have  his  traverse,  or  monstrans  de  JlJI^^al  act  of 
droits  as  the  case  required.  And  this  held  as  well  in  the  case  of  confirmatioEi 
the  King's  grantee,  as  of  himself ;  for  in  such  case  a  scire  facias  PJ^'^^s  the 
ought  to  be  awarded  against  the  patentee,  as  st.  73  b.  is.     And  to  those  in 
the  statute  2  E.6.  c.  8.,  which  is  the  only  statute  which  reaches  remainder  by 
the  King,  when  he  is  entitled  by  double  matter  ofrecord,  gives  4  j^^  139^  /  \ 
a  traverse,  or  monstrans  de  droits  as  the  case  requires;  and  The  Duke  of 
gives  not  an  entry  to  the  party.)     And  the  stat.  34  H.  8.  c.  20.,  j^^^^J^^®"^* 
though  it  enact  that  the  King  shall  be  in  actual  possession  was  after  2 
without  office,  of  that  which  the  party  attainted  had,  yet  it  ^  ^' 
alters  not  the  strength  of  an  office  where  one  is  found,  nor 
gives  more  power  to  enter  upon  the  King,  or  his  patentee,  than 
they  had  before ;  so  that  it  remains  at  the  common  law.     This 

(0)  On  this  point  Hyde,  J.  1  Keh.  natory   of  the  manner    in    which 

*03.,and  Brown,  J.  ib.  397.,  agreed  the  Chief  Justice  seems  to  have  left 

•gainst  Bridgman,  C.  J.  his  compositions. 

W  Thi«  marginal  note  has  refer-  (g)  This  reference  seems  to  be  to 

«M«  to  the  passage  between  brack-  Dyer  139.  3  and  4  Ph.  and  M. 
tis;  it  has  been  preserved  as  cxpla« 
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1663.  point  was  waived  bj  some  of  the  defendant's  counsel,  but  in* 
^"^^"^^^  sisted  on  by  others :  and  to  me,  as  the  case  hath  been  put, 
Holland     j^  ^^g^^  ^^  ^e  of  great  difficulty. 

Fisher.  ^^  ^^  clear,  if  there  be  an  attainder,  and  an  office  found,  that 

If  there  bean  the  person  attainted  was  seised  in  fee,  though  in  truth  it  was 
an^^offil:?'*"^  false,  he  that  had  right  cannot  enter  upon  the  King,  or  his 
found,  that  patentee;  for  the  record  of  the  office  which  is  the  King's  title, 
toinST'*  »*"  stands  in  force.  But  if  the  office  find  that  the  person  attainted 
seised  in  fee,  ^^^  seised  to  him  and  the  heirs  of  his  body  (as  our  case  is) 
thouffh  this  now  the  King*8  title  by  the  office  lasts  no  longer  than  whilst 
thatVad  right  ^^  person  attainted  had  heir  of  his  body :  hereupon  there 
cannot  enter  being  an  estate  once  vested  in  the  King,  which  is  in  truth  de- 
Kmff  or  upon  ^^rmined,  the  great  question  grows,  whether  he  in  the  re- 
his  patentee,  mainder,  or  who,  hath  a  right,  may  enter,  or  was  fine  to  a 
4  c^'  so'  monstrans  de  droit.  At  the  common  law,  if  an  office  found  the 
St.  75.  title  of  the  Kins;  to  a  freehold,  the  party  had  no  remedy  by 

At  the  com-     traverse  or  monstrans  de  droit.    But  if  the  title  of  the  party 

inon  law  ii  • 

an  office'         were  found  in  the  same  office,  he  might  then  have  his  tnoH' 

found  the  strans  de  droit ;  which  implies  he  could  not  enter  in  such  case. 
Kin?  to  a  ^"^  ^"  those  cases  the  party  might  enter  upon  the  King's  pa- 
freehold,  the  tentee  ;  as  in  all  cases  where,  by  the  common  law,  he  might 
nMnedtbY^^  have  a  monstrans  de  droit,  or  traverse  against  the  King,  he  may 

traverse,  or      enter  upon  his  patentee. 

monstrans  de 

droit.    But  if  the  title  of  the  party  were  found  in  the  same  office,  he  mie^ht 

then  have  his  monstrans  dc  droit.  In  this  case  he  could  not  enter  on  the  King:  but 

he  might  enter  on  the  King's  patentee.    In  all  cases  vhere,  by  the  common  law, 

one  might  have  a  monstrans  de  droit,  or  traverse,  against  the  King,  he  might 

enter  upon  his  patentee. 

But  in  our  case,  though  the  King's  title  be  found  specially 

by  office,  yet  here  is  none  found  for  him  in  the  remainder,  Sir 

John  Brooke  Lord  Cobham,  the  lessor;  and  besides  the  King's 

title  found  by  office  was  continuing,  and  did  not  appear  to  be 

defeasible,  by  the  office  itself;  for  it  might  by  possibility  lost 

for  ever,  being  to  last  so  long  as  Henry  had  heirs  of  his  body. 

And,  therefore,  the  doubt  is,  whether  the  King,  being  entitled 

by  a  matter  of  record  to  a  determinable  estate,  viz.  by  the 

death  of  Henry  without  issue,  the  determination  of  this  estate, 

whereto  the  King  is  entitled  by  the  office,  ought  not  to  be 

found  ;  and  if  it  be  requisite  to  be  found  before  entry  of  him  in 

the  remainder,  the  finding  of  it  in  this  verdict  will  not  serve 

the  turn ;  for  that  it  ought  to  be  found  before  the  entry  by  John 

Lord  Cobham  in  remainder,  and  his  lease,  whereupon  this 

verdict  is  found.    And  besides  the  finding  it  upon  a  verdict, 

inter  alia,  (and  not  by  special  office)  shall  not  take  away  the 

force  of  an  office  entitling:  the  King.  In  Piers  Partifield's  case, 

29  Ass  31  o  o  ' 

4  Co.  56.         a  return  of  the  Mayor  of  London,  though  upon  the  King*s 

writ,  shall  not  determine  the  King's  title  by  office,  though  it 
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stands  With  the  office,  and  contradicts  it  not.  In  the  case  of 
the  King,  or  so  long  as  he  had  not  departed  with  his  whole 
estate  found  by  the  office,  I  conceive  he  in  the  remainder, 
88  Sir  John  Brooke  Lord  Cobham,  could  not  enter  in  this 
case. 

If  by  office  it  is  found  that  J.  S.,  who  was  attainted,  was 
seised  of  a  mortgage,  upon  condition  that  if  the  mortgagor  paid 
100/.  then  to  be  void,  the  King  is  now  entitled  by  double 
matter  of  record,  the  attainder  and  office:  but  the  office  finds  an 
estate  determinable.  The  mortgagor  had  his  remedy  by  mo/t- 
sirans  de  droit;  (r)  but  before  that  the  performance  of  the  coridi* 
|ioD  ought  to  be  found  by  office. 

It  ought  to  be  so  where  land  was  conveyed  to  the  King,  upon 
condition,  by  record  (quaere  htc,  the  case  Co.  de  Leic.)(f )  and 
the  performance  of  the  condition  appears  not  of  record,  4  Co. 
55.  Com.  939.,  a  fortiori  in  case  of  double  matter  of  record. 
Suppose  the  King  in  such  case  had  granted  over  all  his  estate, 
whether  or  not  the  mortgagor  before  office  found  (whereby  the 
estate  of  the  King  was  found  to  be  determined)  could  enter 
upon  the  King's  patentee,  may  be  a  question ;  and  I  know  no 
authority  in  point. 

It  is  in  effect  our  very  case  :  it  is  found  by  office  that  Henry 
Lord  Cobham,  the  person  attainted,  was  seised  to  him  and  the 
heirs  of  his  body.  The  King  grants  so  long  as  he  hath  heirs  of 
his  body.  Now  the  King  hath  parted  with  his  whole  estate  found 
by  the  office.     If  it,  or  part  of  it,  had  continued  in  the  King,  I 
conceive  that  an  office  ought  to  have  been  found  of  the  death  of 
Henry  Lord  Cobham  without  issue,  before  he  in  the  remain- 
der can  enter;  for  the  King  having  an  estate  by  double  matter 
of  record,  the  determination  of  it  ought  to  appear  also  byre- 
cord.     But  the  King,   having  granted  over  his  whole  estate 
found  by  the  office,  whether  he,  as  the  remainder,  can  enter 
upon  the  patentee,  or  his  heir,  may  be  the  question ;  for  the 
title  of  the  patentee  is  upon  a  double  record  of  a  title  under 
the  King ;  and  it  may  seem  reasonable  that  the  determination 
of  that  title  should  also  appear  upon  record.    The  case  was 
put  out  of  33  Ass.  pi.  10.,  in  Alton  Wood's  case,  I  C.  48.  and 
50.  The  husband  of  a  feme  inheritrix  was  attainted  of  felony, 
anci  an  office  finding  the  special  matter,  ^^  that  he  was  seised  only 
in  right  of  his  wife,  the  heir,"  says  the  book,  ^^  shall  not  be  put 
to  his  petition."    And  I  agree  the  law  to  be  so  ;  for  in  that  case 
a  momirans  de  droit  lay  at  the  common  law,  because  the  same 


1602. 


Holland 
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W  See  Burgess  r.Whcate,  1  Eden 
206. 233,  255.5  and  other  cases  in  I 


Powell  on  Mortgages*  5lh  £<!.  p. 
309.  note  H. 
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1663.  office  which  foand  the  Kiog's  title,  found  the  parties*  title'; 
^*^*^^*^^  bat  that  case  doth  not  say  the  heir  may  enter.    And  in  the 
HoLLAvp  principal  case  there,  though  it  was  against  the  patentee,  the 
ij,  ^'  heir  did  not  enter,  but  had  his  writ ;  so  that  I  hold  it  a  point 
'  very  worthy  of  consideration. 
loEnglefield's      But  I  shall  deliver  no  positive  opinion  in  it:  inspecto  re- 
case;  contra  cofdo,  I  find  the  case  to  be  otherwise  than  it  is  put  at  the  bar; 
89  El.  cited  *  ^^^  ^^^  office  was  not  found  upon  a  writ  out  of  Chancery  under 
in  Moor.  the  great  seal,  but  by  a  commission  out  of  the  Exchequer;  and 
found  by  a  offi^^^  so  found  are  not  offices  of  entitling,  but  offices  of  in- 
commission  struction,  where  the  King  was  entitled  before,  as  he  is  in  our 
S^wfe^f*"  case  by  the  stat.  34  H.  8.  and  serve  only  to  instruct  the  King's 
not  an  office  officers  of  the  certainty  of  the  land,  that  it  may  be  put  in 
of  entitling,  charge,  and  not  to  create  a  title  to  the  King,  as  it  is  resolved 
tion,  where  in  Pagers  case.    So  that  the  King  not  being  entitled  by  this 
*^«.^ingwas  office,  is  not  entitled  by  double  matter  of  record.    And  the 
fore  I  and  King^s  title  being  in  part  determined,  and  none  particularly 


xfn^sofficers  ™^'"^®*"  "^^Y  lawfully  enter,  this  office  of  instruction  notwith^ 


serve,  only  to  appearing  for  him  upon  any  entitling  record,  he  in  the  re« 
instruct  the      -«„;«j«-  , 
King's  officers  ma'naer  i 

ofthecer-       standing. 

l*nd^th V^t^        Also  in  the  principal  case,  the  office  finds  only  that  Henry, 

may  be  put  in  Lord  Cobham,  at  the  time  of  his  death,  was  seised  to  him  and 

^ot  t^'  *"*  ^^^  ^^^^^  ®^  ^^^  ^^^y'  ^"*  ^*  *^  ^^^^^  ^^^^  Henry,  Lord  Cob-.  ' 
a  title  in  the  ham,  is  dead  without  issue,  so  that  the  estate  found  by  office  is 
King.  And  determined  ;  and,  consequently,  the  entry  of  him  in  remainder 
agam^such  ^^^^  "^^  he  hindered  by  that  office,  there  being  no  double 
office  of  in*  niatter  of  record  against  hira.  That  is  the  reason  of  Sir  Wil«* 
TqI^I^.  liam  Say's  case,  15  Eliz.  325 ;  Gertrude,  tenant  in  tail,  with 
Page's  case,     the  reversion  of  a  moiety  to  herself,  and  of  the  other  moiety  to 

Anne,  Marquess  of  Northampton,  as  coparcener,  is  attainted 
l)y  act  of  parliament,  and  all  her  lands  forfeited.  The  King 
grants  in  fee ;  the  tail  is  spent :  the  other  sister  may  enter 
without  petition,  or  monstrans  de  droit. 

And  so  in  the  Earl  of  Arunders  case,  17  Eliz.  344, — ^he  grants 
the  manor  of  Haslebury  to  Thomas,  Earl  of  Northumberland, 
in  tail,  with  remainder  to  Henry  his  brother,  with  condition  if 
the  Earl  of  Northumberland  should  discontinue,  or  do  or  suffer 
any  thing  quo  minus  the  said  manor  should  revert  to  the  Earl 
of  Arundel  and  his  heirs,  sine  impedimento  vel  dilatione  in 
possessione,  et  id  immediate,  if  the  said  Earl  and  Henry  died 
without  issue,  that  it  should  be  lawful  to  re-enter.  It  is  there 
agreed  (the  Earl  of  Northumberland  being  outlawed,  and  at- 
tainted of  treason,  whereby  the  estates  by  the  statutes  2d  H.  8. 
and  33  H*  8.  was  in  the  King  without  office)  that  the  manor, 
notwithstanding  the  attainder,  debet  et  potest  reverti  to  the 
donor  immediately  by  act  of  law,  by  failure  of  issue^  because 
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tbe  Kiiig*8  estate  was  determined.    As  in  the  liord  Burleigh's       1669* 
case,  when  issue  male  of  H.  7.  iailed,  his  entry  ruled  congeable     ^"^v*^/ 
wrilhont  issue  ♦  for  in  (hose  cases  there  was  only  k  title  by  at-     Holland 
€ainder  general^  and  no  particular  title  by  office^  and  so  there      FtJhsb. 
beings  no  ofice  here  (but  upon  commission  out  of  the  Exche- 
qner,  which  is  as  no  office  in  law>)  or  if  there  had  been  a  good 
€jffice,  yet  the  estate  found  by  the  office  being  determined,  he 
io  tke  remainder  may  enter. 

The  last  thing  in  this  case  is  upon  the  act  of  parliament ;  Astotiiecon- 
^rberein  the  point  is  this : — Henry,  Lord  Cobham,  being  seised  fcfof 'parSi* 
in  tail  male,  with  like  remainder  to  George,  his  brother,  they  meot. 
are  attainted,  and  office  found  that  Henry  was  seised  to  him 
and  the  heirs  of  his, body.    The  King  grants  the  land  to  Duke 
Srooke,  who  was  next  in  remainder  in  tail  male  after  Henry 
and  Cteorge.  Duke  Brooke  in  April,  3  Jac.  bargains  and  sells 
to  Prescott,  and  in  P.  3  Jac.  levies  a  fine  to  Prescott,  against 
^hom  a  common  recovery  was  had,  with  voucher  of  Duke 
Brooke,  who  vouches  the  common  vouchee.    Then  by  act  of 
parliament  begun  5  Nov.  3  Jac,  but  continued  by  prorogation 
to  4  Jac,  it  is  enacted  that  Henry  and  George,  &c.  prout,  &c 
And  I  hold  this  act  of  parliament  helps  not  the  patent,  if  it 
were  void  before  ;  for  it  enacts  only,  ^^  that  the  King's  grants 
shall  be  good  and  effectual  in  law  to  all  intents,  construc- 
tions, and  purposes,  according  to  the  tenor y  effect^  and  true  mean-* 
f^S  of  tke  letters  patent.^*    So  that  it  is  made  good  only  accord- 
lag  io  the  tenor  of  the  pcUent.    The  act  supplies  the  defect  of 
power  in  the  King  to  grant:  but  it  makes  it  not  good,  if  the  pa- 
tent in  the  composition  of  it  were  not  good.    That  is  the  very 
case  of  38  H.  6.  38  : — the  King  grants  a  manor,  except  the  ad- 
vowson;  then  he  grants  the  reversion  to  a  certain  bishop, 
habendum  una  cum  advocationcy  (which  is  void)  ad  ejfectumy  Gom.  399.  b. 
ihat  they  should  grant  them  [to  the  manors  of  ■,  this  is 

void,  for  that  the  advowson  is  not  named  before  the  habendum; 
and  after  the  King,  by  authority  of  parliament,  ratifies  and 
confirms  the  said  letters  patent  and  grant.    This  extends  not 
to  the  advowson,  nor  to  take  away  any  condition,  if  it  were  in 
the  grant  by  the  words  ad  effeclum.     But  if  the  King  grant 
one  the  lands  of  lo.  Mary  of  J.  S.,  which  is  a  void  grant,  and 
after,  this  grant  is  confirmed  by  parliament,  this  is  good ; 
38  H.  6.  38.  by  Laicon,  and  agreed  by  Prescott,  Chief  Justice, 
ibr  the  act  of  parliament  supplies  the  defect  of  power  in  the 
King.    And  that  is  all  which  the  act  of  confirmation  supplies  Com.  397. 
here:  it  makes  the  grant  so  good  to  the  patentee,  as  if  this  act 
of  parliament  had  vested  the  land  in  the  King  before. 

The  Earl  of  Leicester's  case  in  efiect  was,  he  was  indicted 
It  Norwich  before  eight  commissioners^  fifteen  being  in  the 
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1662.'  commission.  But  the  commission  to  the  mayor  of  Lioodon 
and  others  to  try  him  recites  that  he  was  indicted  before  all 
the  fifteen^  and  gives  them  power  to  receive  indictamentum 
prcddicium^  et  ad  audiend.^  exam.^  et  render;  compelland.  prced. 
RoberL  Dudley  super  inde^  et  debito  fine  triand.j  et  adjudicand. 
soil  tiel  endit.  et  le  mandal.  al  commrs.  it.  a  de  endictament. 
prasdict.  So  that  it  was  held,  the  trial  before  the  mayor  of 
London  was  void,  for  the  commission  to  receive  and  proceed 
upon  an  indictment  before  fifteen  is  not  warranted  by  an  in- 
dictment before  dghi.  Afterwards  by  act  of  parliament,  which 
recites  that  the  Earl  of  Suffolk,  Sir  Robert  Dudley,  &c.  were 
rightly,  and  according  to  law,  convicted  and  attainted  of  trea- 
son, as  by  the  records  thereof  more  fully  appeareth,  the  King^ 
Lords,  and  Commons,  grant  and  assent  that  the  said  convic- 
tions and  attainders  shall  be  approved  and  confirmed  by  autho-^ 
rity  of  parliament ;  and  it  was  further  enacted  that  the  said 
Duke  of  Suffolk,  and  the  attainted  persons  above  named, 
should  by  authority  of  parliament  be  convicted,  and  attainted 
of  high  treason ;  and  that  so  many  of  them  as  should  be  alive 
should  suffer  pains  of  death ;  and  that  they  should  forfeit  all 
their  lands,  and  they  should  be  in  the  Queen  actually  without 

*  W^'  P"^'    oflSce ;  and  it  was  adjudged  that  the  attainder  being  voidy  the  act 

55.  '      of  parliament  should  not  make  it  good. 

And  a  diffei;ence  is  taken  where  acts  of  parliament  refer  to 
a  thing  which  is,  and  hath  no  force  or  power ;  there  the  act  is 
good,  and  adds  force  to  it.  But  where  it  refers  to  a  thing  tiiat 
is  not,  it  is  void,  and  upon  that  difference  lo.  de  Matraver's 
case,  S9  E.  3.  Grants  100.  (0  Besides,  this  is  a  confirmation 
of  all  grants  in  general,  not  particularly  of  this  patent.  And^ 
thirdly,  there  are  two  express  savings,  either  of  which  leave 
those  in  remainder j  or  reversion  to  be  in  the  same  condition 
as  if  the  act  had  not  been  made.  The  first  saving  preserves 
the  remainders  out  of  the  grant  of  the  forfeiture  of  their  lands, 
and  the  second  saving  preserves  the  remainder  out  of  the 
clause  of  making  the  King's  grant  good. 

And,  lastly,  though  the  act  should  make  good  the  patent, 
yet  there  are  no  words  in  it  to  make  good  the  recovery  by  re- 
lation ;  so  that  1  take  it  the  act  of  parliament  will  make  no- 
thing to  the  case. 


Com.  309. 


(/)  Filiherberl's  Abridgment. 
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SAUNDERS  V.  PLUMMER(a). 
Tr,  14  Car.  11.  Roll.  1461.(6) 

[Ad  Innkeeper  is  liable  to  the  administraior  of  an  intestate  for  (he  loss 
of  the  intestate's  horse,  whilst  in  his  care ;  there  is  a  contract  or 
assnippsit  in  law  between  the  innkeeper  and  the  guest;  the  injury 
suffered  b  not  a  tort  only.] 

BrIDGM AN,  C.  J. 

Saqnders,  administrator  of  Saunders,  brought  an  action  of  Har^.  MS. 
the  case  against  Anne  Plummer,  a  common  innkeeper,  for  j^q^^^* 
negligent  keeping;  the    intestate's   gelding,   whereby  he  was 
stolen.     Upon  an  issue  that  the  horse  was  put  to  grass  at  the 
request  of  the  intestate,  it  was  found  for  the  plaintiff;  and  it  i  Co.  142. 
was  mo?ed  in  arrest  of  judgment,  that  the  action  lies  not  by  an 
execator,  the  action  for  this  negligence  dying  with  the  plaintiff; 
and  it  was  argued  twice  of  each  side  at  the  bar. 

I  am  of  opinion  that  the  action  will  lie ;  whether  by  the  com- 
mon law,  or  by  the  equity  of  the  statute,  4  E.  3.  c.  7.  may  be 
considerable :  but  if  by  either,  it  is  for  the  plaintiff. 

At  the  common  law  an  action  of  trespass,  or  the  like  perma-  Atthecom- 
nent  action  grounded  upon  an  injury  done,  or  of  waste,  moriiur  "^P  ^*^»  *** 
cams  persond  ;  if  the  person  died  against  whom  the  injury  was  trespass,  or 
committed,  his  executors  could  not  have  the  action,  as  appears  ^o  like  ^er- 
expressly  by  the  recital  of  the  statute  4  E.  3.  c.  7.    Yet  in  on  an  injury, 
the  Statute  of  Waste,  20  E.  1.  the  case  appears  to  be,  that  or  waste 
Gawen  Butlei  brought  an  action  ofVaste  against  Walter  de  pJsrson'in-   ^ 
Stapleton,  for  waste  done  in  laujds  which  he  held  of  him  for  jured. 
life,  and  died ;  William,  his  brother  and  heir,  brought  a  new 
writ ;  and  the  defendant  pleaded  that  he  ought  not  to  answer 
him  for  waste  done  in  the  time  of  his  brother.    The  judges  did 
not  agree  in  giving  judgment,  because  it  seemed  to  some  of 
them  that  it  should  not  be  agreeable  to  law  that  any  man 
should  obtain  advantage  and  recovery  due  by  writ  (which  is  a 
writ  of  trespass  done  to  a  person  certain)  but  only  the  same 
person  to  whom,  and  in  whose  time,  the  trespass  was  done ; 
other  justices,  with  the  more  part  of  the  King's  counsel,  were 
in  the  contrary  opinion,  alleging  that  the  said  William  ought 
io  be  heard  and  answered  unto,  and  all  others,  whatsoever  they 

(«)  "  No  report  of  this  case  in  placed  in  its  proper  niche,  after  the 
print**'    F.H.  remoYal  of  the  records  in  Wcstmin- 

(b)  The  roll  of  this  year  is  not  yet     ster  Hall, 
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166i*        be,  in  Vike  cases,  or  in  like  trespass  ;  and  because  liie  matters 
^^^^     have  remained  not  amended,  and  trespasses  unpunished,  which 
bAUNDERs     ^j^g  inconvenient,  wherefore  the  King  in  his  full  parliament,  by 
Flum'mer.     a  general  council,  hath  ordained,  and  from  henceforth  com- 
manded to  be  strictly  observed,  that  every  heir  shall  have  his 
recovery  by  writ  of  waste  in  the  aforesaid  case.    And  it  is 
commanded  to  Gilbert  Thornton  and  his  companions,  assigned 
to  hear  the  King's  pleas,  that  they  proceed  in  the  aforesaid 
matter,  and  in  other  like  from  henceforth.    And  judgment 
shall  be  given  according  as  the  matter  is  found* 
Survivorship        It  seems  by  this  statute  there  were  diversity  of  opinions, 
of  actions  in     whether  in  such  personal  torts  the  action  survived  or  not ;  and 
torts  enforced  that  statute  seems  to  enforce  that  they  should  survive.     But 
byUiestat-of  the  law  hath  been  taken  to  the  contrary  since  that  time.     In 
Waste.    But    ^^^^  ^^y  ^^^  of  waste,  the  heir  cannot  bring  his  action  of 

the  law  taken  waste  for  what  was  done  in  his  ancestor's  time, 
to  the  con- 
trary, since  that  time. 

F.  N.  B.  59.         A  bishop,  master  of  an  hospital,  a  parson  shall  not  punisb 
C.  M.  ch.  51.    ^jj^j  ^^g  j^^g  jjj  ^YiQ  time  of  his  predecessor ;  a  fortiori,  not  an 

Harl.  29.         heir.    And  that  stat.  20  E.  1.  hath  been  held  rather  to  be  as  an 

ordinance,  (d)  than  a  statute;  or  at  least  as  a  direction  to  the 

judges,  which  in  other  cases  did  not  bind,  if  the  law  in  truth 

were  contrary.    It  was  against  the  reason  of  law,  that  the  heir 

should  have  damages,  which  if  due  to  the  testator,  ought  to  go 

Mistake  vi-      to  the  executor.    And  the  reason  of  that  direction  was  a  mis- 

dcn^*^'^^  take ;  for  in  trespass,  quod  clausum  fregit,  et  arbores  succedit, 

IntrespasBy      which  trenches  to  the  prejudice  of  his  inheritance;  pulling 

ouodciaaaum  down  his  house,  or  the  like,  the  law  is  clear.    If  he,  in  whose 

J!e?^  is'        ^'>^^^  ^^^  offence  was  committed,  die,  no  action  will  lie  at  this 

cl«ir :  if  he  in  day.    It  was  so  at  the  common  law  for  an  injury  done  to  my 

Sieoffence      goods :  if  a  man  took  away  my  horse,  and  I  died,  my  executor 

iras  com-       *  could  not  bring  an  action  of  trespass ;   for  in   that   he  was 

mitteddie,       fineable,   and    liable  to    imprisonment.      But  if  the    horse 

willlieatthis  were  alive,  the  executor  might  bring  a  replevin,  and  recover 

^^7*  damages  for  all  the  time  from  the  taking  him,  or  a  writ  of  dc 

Atrowry,«57.    tainer  (/). 

(e).      17  B.  3.  Ex.  106.  (e).     18  K.  3.  Replevin,  24.  (f). 


(c)  Query,  2  Inst.  151.  against    his   executor,    though    it 

{d)  In  1  Roll.  Ab.  825.  tit  Waste,  would  against  him  ;  but  an  action 

O.  pi.  9.  this  is  called  an  ordinance,  fur  the  use  and  hire  of  the  horse  will 

an4  is  said  to  have  been  repealed.  lie  against  the  executor.*'  Hainbly 

(e)  Fitzherbert's  Abridgment.  v,  Trott,  Cowper  375.    And  sec  that 

(/)  "  If  a  man  take  a  horse  from  case  for  the  general  subject  of  the 

another,'and  bring  him  back  again ;  text. 

an  action  of  trespass  will  not  lie 
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The  common  law  was  so  strict  in  this  point,  that  in  some        1009. 
other  personal  actions,  where  the  debt,  or  damage,  or  duty,  was     ^^^V^^-^ 
not  certain,  they  would  not  allow  an  action  to  survive;  and    S-adintders 
the|*efore  an  executor  could  not  bring  an  action  of  account  for    p    ^* 
an  account  to  be  made  to  the  testator,  before  the  Statute  of 
Westminster  S.  c.  83. 

But  where  the  debt  or  the  duty,  which  was  the  ground  of  An  executor 
the  action,  was  certain,  though  it  sounded  in  damages  only,  ^fon"  nfth? 
which  are  uncertain,  the  executor  might  bring  his  action ;  and,  case,  on  a 
therefore,  in  an  action  of  the  case  upon  a  promise  in  law  to  pay  P>^°^''^>^ 
money  (though,  I  confess,  such  actions  are  of  a  later  inven-  money, 
tion)  the  executor  may  bring  an  action.    So  if  it  were  upon  ^.^^*  ^,'  *r 
an  assumpsit  in  fact,  and  a  collateral  promise ;  for  it  hath  been  case, 
adjudged  the  action  will  lie  against  the  executor.     A  fortiori  4Co.92. 
for  an  executor  by  the  common  law,  for  they  are  out  of  the  Hobart  siej 
Stat,  of  4  £.3. 

But  this  action  here,  in  the  principal  case,  is  not  merely  in  9  Co.  89. 
nature  of  an  action  of  trespass,  founded  upon  a  tort,  though  it  Pii>tlion*8 
be  called  trespass  upon  the  case*    So  neither  is  it  grounded  ^  co.  6S. 
merely  upon  a  contract ;  for  it  is  mixed  with  negligence  and  Caly's  case, 
special  prejudice,  by  his  not  keeping  the  horse  of  his  guest, 
with  which  he  was  intrusted  ;  and,  therefore,  it  is  more  doubt- 
fol whether  the  executor  had  any  remedy  at  the  common  law; 
because,  though  the  action  had  something  of  crime  or  fault,  the 
action  is  jper  defectum  bonce  custodies  ;  yet  the  rule  or  ground 
of  it  was  upon  a  contract  in  law  between  the  innkeeper  and 
him.  Or  whether  the  executor  shall  be  aided  only  by  the  equity 
of  the  Stat.  4  E.  3.  c.  7.  I  shall  not  determine  ;  but  take  the 
adfantage  of  both.    For  I  conceive  it  lies  not  by  the  common 
law  in  this  case.    This  action  lies  here  for  the  executor  by  the 
equity  of  the  (g)  stat.  4  E.  S.  c.  7. ;  the  words  whereof  are, 
^  Whereas  in  times  past  executors  have  not  had  actions  for  a 
trespass  done  to  their  testator,  as  of  the  goods  and  chattels  of 
the  same  testator's  carried  away  in  their  life;  and  so  such  tres- 
passes have  hitherto  remained  unpunished  ;  it  is  enacted  that 
the  executors  in  such  cases  shall  have  an  action  against  the 
trespassers,  and  reckon  their  damages  in  like  manner  as  they  . 
whose  executors  they  be  should  have  had  if  they  were  in 
Ufe." 

I  observe  the  letter  of  the  act  is  not  for  trespasses  *^de 
honis  et  catallis  asportatis,"  but  for  trespasses  ^^  ut  de  bonis 
et  catallis  asportatis ;"  so  that  the  trespass  de  bonis  et  catal- 
lis is  but  one  instance  of  the  trespasses  for  which  an  executor 


(f)**This  statute  is  a  remedial      by  equity."    Lord  Ray m.  974.  and 
^w,  whichr  has  always  been  taken     sec  SclTvyn,  N;  F.  744.  4tbed. 

Q 


S36  JudgfAenU  and  judicial  argumenti 

l66d.        may  bring  his  action;  bat  such  an  instance  as  seems  to  re» 
^"^"^^^^^     strain  it,  though  not  to  those  trespasses  only,  yet  to  trespasser 
Saunders     ^f  ^  ]j|^  nature;  and  not  to  trespasses  merely  personal  as 
pLtiMMEE.     batterj,  or  slander,  or  which  trench  to  the  inheritance,  and  so 
properly  concern  not  the  executor,  as  trespass  qaod  claasum 
fregit,  arbores  succidit,  or  the  like.    And  yet  the  word  ^'  bana** 
in  such  case  will  help  or  abet  for  trees  cut  down,  by  the  sta- 
t.^C.  ch.  152.  tute  of  Marlbridge  S9,  but  with  this  difference,  the  statute 
9  B.  4.  Exe-     f^^^Q  instance  de  bonis  asportatis  being   but    similitudioary) 
1 1  H.  4.  '        ^^^^  "^^'^  construed  favourably,  according  to  equity ;  or  rather 
69.(1)  rendered  according  to  the  extent  of  the  letter  ;  for  acta  thtft 

remedies  ^r^  6^^^  remedies  for  wrongs  done  shall  be  taken  largely.  So  a 
wrongs  done  quare  impedit  lies  by  an  executor  for  a  disturbance  in  the 
larffel?  ^'^  life  of  the  testator ;  and  yet  neither  a  ward  nor  a  prochein 
3  Cr.  S07.  avoidance  can  be  properly  said  bona  et  cataUa  asportaia. 
M|.S9,3S.C.B.  And  as  the  words  iowa  e/ cfl/fl//a  have  been  extended  largely, 
wood  et  Sola  so  also  the  word  trespass.  It  hath  been  extended  to  actions  in 
vernu  Tfi-  (he  case  in  general ;  as  in  Russelfs  case,  to  trover  and  convcr* 
Litchfield.  ^^^n  ;  to  an  action  brought  by  an  executor  for  trover  and  con- 
version in  the  life  of  the  testator ;  and  was  also  so  adjudged 
0.97.  .  Trin.  11  Jac.  B.  R.  Jerome  and  Best's  case.  So  as  to  ejectio 

7  H.  4.  c.  6.     firmae,  which  is  trespass  and  more,  for  the  land  shall  be  reco* 

vered ;  an  executor  shall  have  an  action  of  trespass  and  eject* 
ment  for  an  ejectment  in  the  life  of  the  testator. 

So  here  in  the  plaintiff's  case  the  intestate  had  a  ground  of 

action  by  reason  of  his  goods,  m.  the  horse  taken  away,  though 

8Co.32.Calj.  not  by  the  defendant,  yet  by  his  default  per  defectum  hosp.  to- 

toris  aut  servientium  suorum  ;  by  negligent  garder  as  the  writ 
runs ;  or  rather  in  this  case  (which  I  desire  to  be  observed  as 
bringing  it  nearer  to  the  letter  of  4  E.  3.)  by  the  act  of  the 
hostler.  For  if  the  horse  had  been  stolen  out  of  the  stable,  it 
had  been  pro  defectu :  but  it  is  found  here  to  be  by  means  of 
the  act  of  the  hostler  or  innkeeper,  by  putting  the  horse  to 
grass  extra  hospitium,  without  the  request  of  the  owner. 

But  for  my  own  opinion,  1  rather  think  this  action  will  lie 
by  the  executor  at  the  common  law ;  and  needs  not  the  aid  of 
the  statute  4  E.  3.  For  where  the  action  is  groundcd-upon  a 
contract,  pr  quasi  contract  in  law  or  fact,  1  conceive  the  in- 
terest of  the  a&tion  will  pass  over  to  the  executor.  That  ia 
the  reason  of  the  case  I  before  cited,  that  upon  a  promise  made' 
to  the  testator  to  build  him  a  house,  deliver  him  wares,  or  the 
like,  the  executor  shall  have  the  action  for  the  breach  in  the 
testator's  lifetime,  yet  it  is  mixed  with  something  of  fauxity 
and  deceit ;  it  is  called  ei  fraudulenter  machinans  et  intendens. 


ih)  Filzh^Ab.  (0  UH.4.Mb. 
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but  the  ^ound  and  foundation  oF  the  action  was  an  agreement)  106^ 

not  a  tort ;  so  in  frequent  practice  an  executor  may  bring  an  ^*"^*v^^^ 

action  of  debt  for  not  setting  out  of  tithes  in  the  life  of  the  tes*  Saunder^i 

.tator;  for  there  was  a  duty  to  him  that  was  the  foundation^  a  pj^^^'^g- 
first  cause  of  (he  action;  the  law  made  the  contract,  and  su* 

pemdded  the  penalty.  i;^,«^^;J<'/„ 

action  of  debt  for  not  setting  out  tithes  in  the  life-time  of  the  testator* 

In  this  case  there  is  contractus^  or  quasi  contractus,  between  8  Cr.  884. 
the  guest  and  the  innkeeper.     In  Bedel  and  Morris's  case  in  ff'^'^^l^?'  ^ 
an  action  against  an  innkeeper  for  his  goods,  the  judgment  was  Moore  87*6. 
in  materia^  not  in  capiatur;  for  it  is  not  such  a  contempt  for  w^/i/*^'. 
which  the  King  shall  have  fine,  nor  h  it  ah  action  contra  pacem*  Griffith. 
The  law  forceth  the  innkeeper  to  receive  the  guest's  horse,  else  ^^^  '*'•' 
an  action  will  lie  against  him ;  and  the  law  forceth  the  inn*>  innkeeper^ 
keeper  to  preser\e  the  goods  of  his  guest,  or  else  an  action  will  feceiTe  the 
lie  against  him.    An  innkeeper  by  reason  of  sickness  was  of  |j^^„  actT^ 
Aonsane  memory,  and  then  the  goods  of  the  guest  were  stolen  willlieagainsc 
out  of  the  house:  but  as  long  as  he  kept  an  inn,  the  law  re-  J^™'  Spas  to 
quired  the  goods  of  the  guests  should   be  safely  kept;  and  floods.    3  Cr» 
therefore  an  action  lay  against  him»  w**^*n^ 

Again,  the  law  forceth  the  guests  to  make  a  recompence.  If  if  the  guest 
he  pay  not,  he  may  detain  his  horse,  and  is  not  bound  to  his  1^7  not  the 
action;  or  if  he  will  bring  his  action,  he  may  withoutany  special  keej>er^may" 
contract  have  an  action  for  his  horse,  and  all  the  meatj^  drink,  detain  his 
lodging,  and  other  accommodations  which  he  had  at  the  inn.      brinff'a^n^alc*^ 

So  that  now  the  law  makes  the  contract ;  and  his  not  safely  tion  forlods^ 
delivering  the  horse,  though  it  be  occasioned  by  his  own  neg-  *"^»  &c-  with- 
ligence,  yet  is  a  breach  of  his  contract  in  law,  (which  was  to  ciai  contract, 
keep,  preserve,  and  restore  the  horse).     If  there  had  been  an 
assumpsit  in  fact  to  deliver  goods  (though  they  were  after 
stolen)  an  action  would  lie  by  the  executor  for  breach  of  it 
by  the  common  law  ;  the  same  reason  here  upon  an  assumpsit^ 
or  conti'act  in  law. 

And  this  is  the  main  reason  that  moves  me  in  this  case.  The 
ease  bath  beeu  cited,  but  miscited  at  the  bar  out  of  Latch's 
Reports  (which  by  the  way  are  very  ill  printed);  it  was  be-  j^^  ^^  ^^^^ 
tween  Lemason  and  Dixon ;  the  defendant  was  arrested  on  a  B.  R.  Rot. 
bill  of  Middlesex  at  the  suit  of  the  testator,  whereupon  he  1365.  Latch, 
intended  to  declare  in  debt.    The  bailiff  of  the  liberty  suf-  ns^scaUh. 
fered  him   to  escape.     The  testator  died;  and  the  executor  Rep.  MSS.  (*) 

•^■«^«*  I  630    'ill    DOS 

brought  an  action  of  the  case  for  the  escape.    The  case  was  p^  ^     * 
argued  at  the  Bench,  Hil.  3  Car.  B.  R.   Justice  Whitlocke 


(k)  It  is  to  he  regretted  that  the  the  British  Museum  with  the  other 
third  volume  of  Callhorpe*s  RcporU  two  volumes;  sec  ahovc,  Qotc(^,) 
was  not  delivered  to  the  Trustees  of     p.  21. 
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Saunders 

V, 

Plummer. 


F.  N.  B.  181. 


ExecDtor 
shall  not  be 
charged  in 
debt  for  de- 
fault of  the 
testator  in  the 
performance 
of  a  contract 
in  law. 
1  Cr.  297. 


and  Dodderidge  held  it  would  lie  by  tbe  equity  of  the  statafe 
4  E.  3.;  Justice  Jones  and  Lord  Chief  Justice  Hyde  held  the 
contrary.  The  case  was  not  ever  determined  to  this  day  that 
ever  I  heard  of;  and  the  more  I  think  of  it  the  more  I  doubt 
of  it. 

But  there  seems  to  me  a  great  difference  between  the  cases  ; 
for,  firsti  there  the  escape  being  upon  mesne  process,  the  debt 
still  remained  against  the  party  ;  and  he  was  liable  to  the  ac- 
tion of  debt ;  here  is  no  other  remedy  for  his  horse. 

Secondly,  If  the  plaintiff  after  the  arrest  had  died,  and  be- 
fore judgment,  the  executor  could  have  taken  no  advantage 
of  any  proceeding,  but  the  suit  had  abated,  and  did  actually 
abate;  here  an  interest,  or  right  of  action,  in  recompence  of 
his  horse,  vested  in  the  testator.  The  horse  should  have  been 
part  of  his  inventory,  and  by  the  same  reason  tbe  right  of  ac* 
tion  (/)•  But,  thirdly,  in  that  case  there  was  no  contract  in 
fact,  or  in  law,  between  the  bailiff,  who  suffered  the  prisoner 
to  escape,  and  the  testator ;  it  was  a  n»ere  tort,  and  the  action 
is  grounded  upon  a  mere  tort.  In  our  case  I  have  shewed  the 
law  created  a  contract ;  and  therefore  the  executor  may  bring 
the  action. 

If  a  man  be  taken  in  execution,  and  the  gaoler  suffer  him 
to  escape,  an  action  of  debt  lies ;  for  the  party  could  not  again 
be  taken  in  execution,  and  the  law  created  a  contract  between 
the  gaoler  and  the  plaintiff;  and  therefore  the  executor  of  the 
plaintiff  may  bring  bis  action  against  the  gaoler,  and  by  tbe 
same  reason  here.  But  the  action  of  debt  would  not  lie  against 
the  executors  of  the  gaoler  upon  such  a  contract  by  law :  no 
more  perhaps  here  against  the  executors  of  the  innkeeper;  for 
the  executor  shall  not  be  charged  in  debt  for  the  default  of  the 
testator. 

I  know  no  authorities  in  this  case,  but  H.  8.  Car.  B.  R. — the 
case  was  upon  a  judgment ;  the  plaintiff  took  out  a  fieri  facias; 
the  sheriff  thereupon  levied. 

But  there  is  no  resemblance  of  the  case  where  the  executor 
is  defendant,  and  where  he  is  plaintiff  against  the  person  him- 
self who  gave  the  cause  of  action,  which  is  our  case. 

So,  for  these  reasons,  I  conclude  judgment  ought  to  be  given 
for  the  plai^itiff. 


</)  The  manuscript  ]eave<i  the  sentence  abruptly  without  the  words 


•*  right  of  action. 


>» 
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MAN  BY  V.  SCOTT,  (a) 
Tr.  1659.   R.  1460.  B.  R. 

(Where  a  wife  leaves  her  husband  against  his  will,  he  is  not  liable  for 
goods  sold  to  her,  although  they  may  be  suitable  to  his  degree,  and 
although  he  did  not  allow  her  maintenance ;  and  she  did  desire, 
before  she  bought  the  goods,  to  return  to  his  house*  Before  tlie 
sale  and  delivery  of  the  wares,  the  husband  did  forbid  the  plaintiff 
to  trust  his  wife.) 

Bbidgman,  C.J. 

Francis  Manby  and  William  Richards  are  plaintiffs,  and  In  the  Ex- 
Edward  Scott,  Esq.  is  defendant  in  an  action  upon  the  case,  chamber  by 
upon  an  indebitatus  assumpsit  in  91/.  17s.5d.y  for  divers  wares  adjournment 

and  merchandizes  to  the  said  Edward  before  that  time,  sold  v!!!!lJn^    u 
.  '  Kings  Bench. 

and  delivered ;  and  upon  non  assumpsit  pleaded,  the  Jury  Harg.  Mss. 
found  a  speciar verdict : —  No.  65,  fol. 

I  CO       No     'kT 

That  the  plaintiffs  were  tradesmen  in  London  at  the  fol.s.  No.' 
time  of  the  sale  of  the  goods  and  merchandize  in  the  ^^»  ^^^  ^» 
declaration ;  that  long  before  the  action  brought,  vi2. 
the  SOthof  April,  1646,  Katberine,  the  defendant's 
wife,  did  depart  from  him  against  bis  will,  and  so 
continued  absent  from  him  divers  years  ;  and  that  af- 
terwards, before  the  action  brought,  or  the  wares 
sold,  she  did  desire  to  cohabit  with  her  husband,  which 
he  refused  to  admit  of;  and  that  ever  since  she  lived 
from  her  husband;  and  that  afterwards,  she  living 
from  her  husband,  and  before  the  sale  and  delivery 
of  the  wares,  the  defendant  did  forbid  the  plaintiffs  to 


(a)  **  Argument  in  Camera  Scac- 
carii  between  Manby  and  Scott, 
argued  by  me  31  Januarii,  1062, 
15  Car.  8.  Reg."  Harg.  MSS.  No.  57. 
fol.  2. 

This  case  has  been  noticed  in  se- 
veral books;  1  Keble  69,  80,  87, 206, 
337,  361,  383,  429,441,  482;  1  Sid. 
109;  1  Mod.  124;  iLer.  4;  1  Vent 
24—42,  and  2  Vent  155.  It  had 
divided  the  Judges  in  the  King\s 
Bench:  but  was  decided  in  favour 
of  the  defendant,  according  to  the 
opinion  of  Haic,6ridgman,  and  seven 
other  Judges  in  the  Exchequer 
Chamber,  against  two  Judges,  Twis- 
den,  J.  (who  had  before  detenniaed 


for  the  plaintiff')  being  convinced 
by  the  arguments  of  that  majority ; 
1  Sid.  130;  1  Keb.  483.  The  argu- 
ment of  Mr.  Justice  Hyde  is  pub- 
lished in  a  book  called  a  Treatise  of 
Femes  Coverts,  1732|  and  better  in 
1  Mod.  124.  The  Judgment  of  Hale, 
C.  B.  is  printed  in  Bacon's  Ab.  tit. 
Baron  and  Feme.  The  subsequent 
cases,  which  seem  to  confirm  the 
distinction  very  fully  stated  by  Sir 
Orlando  Bridgraan,  are  carefully 
classed  in  a  supplemental  note  in 
the  last  edition  of  Comyn's  Digest, 
tit  Baron  and  Feme,  Q.  n.  (^); 
Vol.  11.  p.  242. ;  and  in  Mr.  Holan's 
note  to  Bolton  V.  Prentice,  Sir.  1214. 
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1662.  trust  his  wire  with  any  goods  or  wares  whatsoever; 

^^^>^^^^^  and  that  divers  years  before  the  selling  of  the  gooda 

Manby  Jn  tiie  declaration^  the  defendant  allowed  no  main- 

g    *  tenance  to  his  wife. 

They  further  find  that  the  plaintiffs  afterwards,  Sep- 
tember 1,  1658,  contrary  to  the  said  prohibition,  did 
sell  and  deliver  upon  credit  to  the  said  Catherine,  the 
defendant's  wife,  divers  wares  and  merchandize  in  the 
declaration  within  mentioned  for  43/.  1^.  lOd.y  being 
a  reasonable  price  for  the  same ;  that  the  said  43/.  Ii. 
lOd.j  doth  yet  remain  unpaid.    And  they  further  say 
that  the  said  wares  and  merchandizes,  so  sold  and  d^* 
livered  to  the  said  Katherine,  were  necessary  for  her, 
and  suitable  to  the  degree  of  her  husband. 
But  whether  upon  the  whole  matter  the  defendant  did 
assume  upon  himself  modo  et  forma,  as  the  plaintifib 
have  declared,  they  ask  the  advice  of  the  Court.    Et 
si,  &c.,  pro  querent.,  &;c.  Et  si  non,  &c.,  pro  de- 
fend,, &c, 
AUbougb  the      Upon  this  verdict  two  questions  have  been  made,  and  de* 
husband  al-      bated  singly,  et  per  se,  without  consideration  of  circumstance : 
tenance'^or^'    whether,  the  husband  allowing  no  maintenance  for  his  wife,  the 
his  wife,  she     'n^ife  can  take  up  wares,  and  by  way  of  contract  charge  the 
unThb^wara    husband,  nolens  volens,  without  his  appointment  or  direction 
and  by  way      precedent,  or  consent  subsequent ;  and  I  hold  she  cannot, 
^h^^"^^^  And  the  second  is,  admitting  that  the  wife  may,  in  some 

husband,  cases,  take  up  necessaries  for  herself  where  the  husband  allows 
without  his  jjgp  ^q  maintenance,  and  the  husband  be  charged  by  her  Con- 
or direction*  tract ;  yet,  whether  upon  the  circumstances  as  they  are  found 
precedent,  or  jn  this  case,  on  the  one  side,  that  the  wife  departed  from  her 
^^?^l*^       husband  against  his  will,  and  so  continued  absent  from  him 

divers  years ;  and,  secondly,  that  the  defendant  prohibited  the 
plaintiffs  to  trust  her ;  and  on  the  other  side^  that  she  desire  to 
cohabit  with  her  husband,  and  he  refused  ;  and  that  the  wares 
sold  were  necessary  for  her,  and  suitable  for  her  husband's  de- 
gree ;  I  say  upon  all  these  circumstances,  admitting  the  con^ 
tract  of  the  wife  may  in  some  cases  bind  the  husband,  where 
the  husband  allows  no  maintenance, — yet,  whether  the  hus^ 
band  shall  be  bound  to  pay  for  these  wares  thus  delivered  by 
the  plaintiffs,  or  not,  I  shall  not  consider  it  as  a  distinct  point ; 
because  it  will  fall  in  my  way  in  the  prosecution  of  the  first 
question,  and  the  answers  to  the  objections  of  the  other  side. 
A  wife  is  In-  First,  then,  I  shall  endeavour  to  prove  this  conclusion,  that 
Seeye  of  the  the  wife  cannot,  by  the  common  law,  by  way  of  contract,  chai^ 

law,  to  make    the  husband  nokns  volens^  without  his  consent  precedent  or 

a  contract ; 

and,  therefore^  duuiQt  by  coatr«ct  charge  her  husbaad  without  his  consent  precedent 

er  subsequent. 
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tnbsequent, — a  condliione  persona^  from  the  condition  or  in-        166^. 
capacity  of  the  wife  in  the  eye  and  consideration  of  the  law,  as     ^^^"v^V' 
to  making  a  contract.  Manby 

To  make  a  good  agreement  and  contract,  there  must  be       Scott, 
both  a  will  and  a  power  in  the  party  that  contracts:  but  the  4  Co.  61. 
wife  had  neither  a  legal  will,  nor  power  to  contract  without  u*^"!?"* 
her  husband's  consent ;  cut  in  vita  contrfldicere  non  poiuity  saith  Reg.  232,' 
the  writ  of  cui  in  vita;  and  she  i^sub  regiminCj  et  gubemationey  ^  N.  Br.  80 
ei  raiionabili  castigaiione  viri,  saith  the  writ  of  supplicavit ;  q^^  1  {2, 
^  she  is  sub  potestate  viriy^  (6)  say  our  books.    If  a  feme  covert   Stamford. 
commit  a  burglary,  a  felony  with  her  husband,  (c)  the  law  lays  port^^o,i. 
the  fault  on  him,  and  excuses  her,  as  sub  coercione  viri;  and 
takes  it  to  be  not  her  will,  but  her  husband's.    Nay,  go  to  con- 
tracts of  record;  a  statute  or  recognizance  by  a  feme  covert  is 
not  voidable  only,  but  void.     If  a  feme  covert  levy  a  fine,  it 
binds  her,  if  it  be  not  reversed  in  her  husband's  lifetime ;  yet 
not  as  it  is  a  concord  or  agreement  of  a  feme  covert,  but  as  a 
feme  sole  in  point  of  estoppel,  and  for  the  honour  of  the  Court 
that  took  it.    But  if  a  feme  covert  levy  a  fine,  solely,  by  the 
name  of  Alicia,  uxor  J.  S.,  this  is  a  void  fine;  for  the  wife  had 
no  power  to  contract  as  a  wife,  without  her  husband;  and 
there  is  no  estoppel,  because  it  appears  upon  the  record  itself 
that  she  was  a  feme  covert.     1  Co.  155.  Chedington's  case.        ^  C<>*  ^^^* 

It  is  clear,  then,  that  the  wife  cannot  contract  for  herself 
without  her  husband's  consent ;  as  little  reason  it  is,  that  she 
contract  for  her  husband  without  his  consent.  .  This  is  also 
agreed  to  me  in  all  cases  of  contract  by  the  wife  for  the  hus- 
band, save  only  for  necessaries  for  herself,  though  it  be  a  con- 
tract for  meat  and  drink,  and  necessaries  for  the  family.     The  '^be  lawlooks 
law  looks  upon  it  no  other  than  as  the  contract  of  a  servant,  troct  of  the 
which  is  good  so  far  as  the  authority  is  given,  but  no  farther,  ^ife  ^hich 
I  would  not  be  mistaken  that  the  law  looks  upon  the  contracts  the  l^BslSiid*^ 
which  she  makes  for  her  husband  as  the  contracts  of  a  servant,  as  the  con- 
Andall  the  authorities  of  our  books  which  have  been  cited  tra<j^  of » »'- 
couple  them  together.      What  then  should  rationally  make  ^oodonljas 
the  difference  between  contracts  for  herself,  and  contracts  for  wastheau* 
her  iamily  for  necessaries  ?    She  hath  no  more  legal  will  or 
power  to  contract  in  one  case  than  the  other.    And  in  the  ac- 
tion at  law  against  the  husband  on  such  cases,  the  declaration 
distinguishes  not  whether  she  takes  up  wares  for  herself,  or 
the  fiimily ;  but  in  both  cases  declares  of  a  contract  by  the  hus- 
bandy  but  not  by  the  wife. 

{b)  **  E  eammunementdU  que  feme     in  the  margin  of  the  manuscript 
€9V€rt  nod  ascun  volunt  et  q  la  vo*         (r)  The  limitations  to  this  doc* 
haU  del  feme  e  eviject  al  volunt  le     trine  are  stated  in  Rusael  on  Crimes, 

hnrm  in  judgmeni  del  ley.'''    Note-    23, 24. 
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Ifa  wifebe 
beaten  or 
slandered,  she 
cannot,  by 
taw,  compel 
the  husbnnd 
to  bring  his 
fM:tion. 


Ob,  but  it  is  objected  these  are  contracts  in  fact ;  this  con« 
corns  her  person,  and  is  a  contract  in  law  oFthe  husband ;  ibr 
the  husband,  by  marrying  her,  is  bound  to  find  necessaries  for 
her. 

I  answer,  so  he  is  bound  to  right  her  if  she  sufier  wrong  $ 
yet  if  she  be  beaten  or  slandered,  what  retnedy  hath  she  if  her 
husband  will  not  bring  his  action?  And  yet  these  concem 
her  person. 

But  to  say  the  marriage  makes  a  contract  in  law  it  tlie 
begging  of  the  question.  If  there  were  such  a  contract  created 
by  law,  the  law  would  have  enabled  the  mercer  to  have  de« 
dared  according  to  the  truth,  that  the  wife  took  up  the  wares 
for  necessaries,  and  so  charge  the  husband ;  and  not  groand 
the  action  upon  a  real  untruth ;  asupposal  of  the  delivery  of  the 
wares  by  the  mercer  to  the  husband,  and  his  promise  to  the 
mercer  to  pay  for  them.  In  an  action  for  slander  or  battery, 
or  the  like  done  by  the  wife,  or  done  upon  the  wife;  yet  the  de- 
claration must  be  true,  secundum  veriUUemfacti^  that  the  wife 
spoke  the  words,  or  made  the  assault,  or  the  words  were 
spoken  against  or  assault  made  upon  the  wife.     . 

And  if  the  law  had  made  the  wife^s  taking  up  wares  to  be  a 
good  contract,  without  the  husband's  consent  to  charge  him, 
the  law  would  as  well  have  enabled  an  action  against  both  husv 
band  and  wife,  upon  this  personal  contract,  as  it  would  upon  a 
trespass,  or  fact  done  by  the  wife,  or  upon  a  real  action.  So 
that  is  my  first  reason ;  a  conditione  personcBy  the  wife  hath  no 
capacity  to  charge  her  husband,  by  way  of  contrs^ct,  without 
his  consent. 

]\(y  second  reason  is  upon  the  same  ground,  ab  inuiiU.  It 
was  an  argument  urged  by  my  brother  who  first  argued, — if  the 
common  law  gave  the  wife  power  to  contract  for  clothes  foF 
herself,  and  to  charge  the  husband,  nolens  volens^  against  his 
consent,  the  same  law  would  also  give  her  power  to  retain 
them,  nolens  volens^  without  his  consent*  But  it  is  clear  the 
husband  may  take  them  away ;  and  the  wife  hath  no  remedy  by 
action,  or  otherwise,  for  them,  Some  answers  have  been  eo^ 
deavoured  to  be  given  to  this :  As,  first,  that  if  the  husband 
may  take  the  wares  away,  the  wife  may  take  up  more  upon 
trust.  But  this  is  but  an  ill  remedy,  if  the  husband  may  still 
take  them  away.  Secondly,  I  answer,  the  husband  may  by 
law  keep  his  wife  at  home,  so  that  she  cannot  go  abroad  to  be 
trusted.  O,  but  then  it  is  an  imprisonment,  and  a  suppUcavU 
will  lie  for  it ;  and  it  is  a  ctuelty  to  the  wife  to  take  away  her 
clothes,  and  a  supplicavU  lies  for  that  cause  also ;  and  the  hus<v 
band  will  be  forced  uxotem  bene  et  honeste  traclare.  But  I  ask 
again,'->what  if  he  will  not  obey?  Then  be  mustlie  in  prison; 
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wby,  bot  that  my  brother  himself,  who  urged  this,  himself  says,        1662, 
is  no  sufficieDt  remedy  to  help  the  wife  to  alimony  in  the  eccle-     v^vh^ 
€ia9tieal  court.  Manbt 

But,  secondly,  I  deny  a  supplicaoii  will  lie  in  this  case ;  that       ^^* 
lies  not  but  where  the  husband  threatens  her,  de  vUd  et  membro  /  &.  ^.^  ^ 
the  taking  away  necessaries  for  conveniency  only  (such  as  our  iie$  only 
4»se  is,  as  I  shall  shew  anon,)  touch  not  vitam  et  tnembrum.  ^here  a  hus- 
Reg.  Orig.  fol.  S9.  F.  N.  B.  80.  si  Jeme  soil  manassi  per  sa  ^03  his  wife 
baron  de  lui  baler  or  occider^  el  aura  supplicaviiy  and  the  writ  ^  ^^  et 
in  quod  ipsa  de  vild  sud^  et  de  mutilatiofie  membranorum  per  ^^^^^' 
€um  criminatus  esnstetj  ac  damnum  et  malum  aliquod  eidem  de 
corpore  suo  aliter  quern  ad  virum  suum  ex  causd  regiminis  et 
castigationis  uxoribus  suis  Uciti  et  rationabiliter  periinet  non 
^ficiaL    And  if  it  did  lie  for  imprisoning  her,  and  restraining  Itisnoitn- 
her  liberty  in  the  house,  yet  it  is  no  imprisonment  to  allow  her  P"'.^niiicni  to 
the  liberty  of  the  house,  and  restraining  her  from  going  out  of  fine  her  to 
it.    O,  but  it  is  a  sasvitia  ;  and  for  that  the  wife  shall  have  her  ^|^  house, 
remedy  in  the  ecclesiastical  court.    Beit  so,  it  is  that  I  contend  the  lib^tyof 
for :  but  then  it  is  not  a  remedy  at  the  common  law ;  and  if  it. 
the  common  law  gives  the  thing,  the  common  law  would  give 
the  remedy,  and  not  put  you  to  resort  ad  forum  alienum.    So 
that  the  argument,  under  pardon,  still  holds.    The  wife  cannot  The  wife  can- 
contract  against  her  husband*s  will,  because  she  hath  no  power  "^^^^^|n^<^^ 
to  retain  what  she  contracts  for  against  his  will.  husband's 

But  my  brethren,  who  have  arsued  on  the  other  side,  have  ^**^hecausc 

she  caunoc 

made  a  contrary  use  of  these  arguments  a  condilione  personce.  retain  against 

They  urge;  that  in  regard  the  common  law  disables  the  wife  to  ****  ^***'  ^^^^ 
■  Aru  A  al-^i  she  contracla 

nave  any  property  of  her  own,  to  acquire  any  thmg  to  her-  for, 

self,  to  bring  any  action  by  herself,  or  to  contract  for  herself, 
that,  therefore,  res  ipsa  valet ;  and  she  may,  for  necessaries  for 
herself,  bind  her  husband  by  the  contract. 

I  deny  the  consequence  :  the  inference  is  much  more  natural, 
that  because  the  law  allows  not  the  wife  to  contract  for  necessa- 
ries,therefore  she  may  take  her  husband's  money  without  his  con- 
sent, and  with  it  buy  necessaries  ;  or  she  may  sell  and  pawn  his 
goods,  and  without  his  consent  rjaise  money  to  buy  necessaries. 
This  my  brothers  will  not  say  to  be  law  ;  and  yet  this  is  the 
more  genuine  and  proper  consequence  than  to  say  because  the 
law  disables  the  wife,  therefore,  if  she  can  get  a  mercer  to  trust 
her,  she  may  take  up  upon  trust,  and  so  charge  her  husband. 
She  that  cannot  directly  take  his  goods  or  monies  for  necessa- 
ries, without  his  consent,  much  less  may  she  charge  his  person, 
wexobliquo  charge  his  estate,  without  his  consent.  But  the  truth 
18,  neither  the  one  nor  the  other  is  a  good  argumentation  ;  it 
J8  much  more  reason  from  this  disability  and  incapacity  of  the 
irife  to  infer,  that  because  the  wife  is  thus  disabled  by  the  com- 
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mon  law  to  provide  for  herself,  therefore  there  is  asottlei^ 
proper  remedy  provided  for  her,  which,  (as  I  shall  shew  aaoa) 
is  the  ecclesiastical  court,  which  is  the  proper  court  for  matteiB 
of  matrimooy,  which  is  contractus  spirituaUs. 

A  third  argument  is,  ab,  inconoenieniij  the  great  incooTe- 
niencies  that  would  follow  if  the  wife  might  take  up  wares  for 
herself  against  the  husband's  will,  and  that  the  common  law 
should  make  this  to  be  a  debt  to  charge  the  husband*  The 
particular  mischiefs  to  the  party  have  been  already  opened  by 
my  brother  Windham  (rf) :  I  meddle  not  with  those,  but  with 
inconveniencies  of  another  nature. 

I  ask  the  question  of  those  that  argue  on  that  side.  The  wife 
wants  necessaries  pro  vktu  aut  vestilu*  Suppose  the  cause  of 
this  want  comes  from  herself,  and  the  fault  be  hers.  In  this 
want  she  takes  up  wares  of  the  mercer ; — shall  the  husband 
be  charged  in  this  case,  or  shall  he  not  ?  My  brother  Tyrrell 
seemed  to  allow  that  the  husband  should  not  be  charged, 
where  the  husband  allowed. her  sufficient,  if  she . mis-qpent. 
And  the  same  reason  is  within  reach  in  all  cases  where  the  bus* 
band  is  not  in  fault,  but  that  the  cause  of  the  necessity  or  want 
springs  from  herself,  without  his  fenlt :  and  my  brother  Atkins* 
opinion  went  this  way.  My  brother  Twisden  held  (and  sa 
Mr.  Jones  argued  at  the  bar)  that  as  long  as  she  was  bis  wife^ 
let  the  fault  be  what  it  will,  she  was  to  be  maintained  by  him  ; 
and  when  she  wants,  and  takes  it  up,  the  law  created  a  debt^ 
and  her  husband  must  pay  it:  and  in  truth  most  of  the  argu* 
ments  of  those  that  argued  on  that  side  tended  that  way,  dis- 
tinguishing (e)  whence  the  cause  of  the  wife's  wanting  of 
maintenance  proceeded. 

Admit  this  last  opinion  to  be  law,  that  if  the  wife  want  ap- 
parel, or  other  necessaries  convenient  for  her  degree,  that  the 
wife  may  take  it  up,  and  that  the  husband  be  charged  for  it ; 
though  the  fault  and  cause  of  want  of  maintenance  were  in  her; 
then  the  mercer's  demand  here  of  money  for  clothes  taken  op« 
after  that  the  wife  desired  to  cohabit  with  her  husband,  is  bat 
very  modest ;  for  her  husband  may  be  charged  not  only  for  the 
time  since  her  return  for  her  diet  and  apparel,  but  during  all 
the  time  of  her  voluntary  departure  and  absence  against  her 
husband's  will. 

This  is  one  mischief. 

I  shall  give  you  another  instance :— *The  husband  allows  his 
wife  money  to  buy  clothes;  she  spends  it  at  cards,  or,  perhaps, 
worse,  whereby  she  wants  apparel.  She  takes  it  up  of  a  meroer  ; 
this  is  for  necessaries :  the  mercer  sues  the  husband.    Admit 


(4)  1  Keble  S39. 


(e)  1  Keble  S07. 
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this  opinion  to  be  law, — what  will  bar  the  mercer  from  reco-       1663. 
▼ering  ?  v^v-^/ 

I  will  put  it  further.— The  wife  having  taken  up  apparel  Mahby 
firom  the  mercer,  she  wants  money  for  play,  and  to  raise  it  sells  Scott% 
or  pawns  the  apparel  which,  perhaps,  the  week  before,  she 
tcx>k  up  upon  trust.  Well,  now  she  is  in  a  condition  again 
to  want  apparel  convenient  for  her  degree ;  this  mercer,  or 
another  mercer,  furnishes  her  again ;  and  so  I  may  put  this 
question  from  time  to  time,  ad  infinitum.  What  bar  is  there 
against  the  mercer's  action  if  this  be  law,  that  when  she  wants 
necessaries,  whatsoever  the  wife's  fault  is,  the  husband  is 
chargeable  for  what  she  takes  up. 

The  husband  hath  a  family,  and  keeps  a  house  ;  and  would 

allow  her  all  things  fit,  if  she  would  cohabit  with  him  :  but  she 

wfll  depart  from  him,  and  lives  of  herself.    Though  he  keeps, 

and  most  furnish  a  table  suitable  to  his  degree,  which  would  be 

sufficient  for  his  wife  as  well  as  himself;  yet  now  he  must  pay 

Ibr  her  diet;  and  not  only  so,  but  also  for  her  servant's  (for  it 

is  suitable  to  her  degree  to  have  them).    She  went  away,  and 

stays  away  in  an  obstinacy,  whiles  she  (instead  of  love,  honour^ 

and  obey,)  stands  in  defiance  of  him.    If  this  be  not  an  encou« 

ragement  to  disobedience,  I  know  not  what  is.    O  but,  says 

my  brother  Twisden,  she  must  not  starve  though  she  be  an  ill 

wife,    I  answer,  when  she  voluntarily  departs  from  him,  if  she 

will  rather  starve  than  not  have  her  humour, — whose  is  the 

frolt  ?  The  Scriptures  say,  ^^  he  that  will  not  work,  let  him  not 

eat"    So  may  I  say,  if  she  will  not  return  with  the  prodigal, 

she  must  eat  husks  with  the  prodigal. 

0,  but  in  this  case  she  did  return,  and  desire  to  cohabit  with 
lier  husband.  I  shall  give  that  an  answer  anon ;  that  is  not 
the  case  we  are  now  upon.  The  case  now  by  way  of  supposi- 
tionor  admittance  i8|— the  wife  is  in  fault,  and  continues  ia 
*  bolt,— whether  whilst  she  is  in  fault,  and  so  continues,  the 
httband  shall  maintain  her  ?  Truly  if  he  must,  he  must  then 
lie  down,  and  sink  under  the  burthen.  I  shall  use  my  brother's 
own  phrase;  the  husband  must  demittere  auriculas  ut  iniquas 
mentis  asettus.  But  that  is  not  all :  if  this  power  and  liberty 
be  allowed,  it  gives  temptations  to  inconveniences  of  another 
nature.  If  the  wife  have  this  liberty,  that  though  the  husband 
woold  give  her  maintenance  at  home,  .yet  she  will  abroad, 
and  her  husband  shall  be  forced  to  maintain  her ;  or  if  she  do 
not  depart,  and  yet  wants  maintenance  convenient  for  her 
through  her  own  f^ult,  yet  the  husband  shall  be  punished, 
and  pay  for  it,  and  she  shall  go  free,  I  know  not  where  it 
will  end. 
But  now,  on  the  other  side,  grant  that  it  is  not  sufficient  to 
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166^  prove  that  the  wife  wants  aeoessariesybut  that  the  cause  of  thai 
necessity  will  come  into  consideration,  if  the  mercer  brings 
bis  action  for  the  wares,  and  this  comes  in  question  before  a 
jury,  now  you  make  the  jury  a  consistory;  the  common  law, 
which  19  a  law  of  great  modesty  and  decorum,  hath  left  mat- 
ters concerning  matrimony,  such  as  unchastity,  frigidity,  free 
contract,  and  the  like,  ad  aliud  examen^  as  thinking  them  fitter 
for  a  private  audience,  and  for  a  private  examination,  than  for 
such  a  public  trial  as  the  common  law  requires.  But  upon 
this  trial  by  jury  the  whole  carriage  of  the  husband  to  the  wife^ 
and  of  the  wife  to  the  husband,  must  be  ript  up ;  and  those 
circumstances,  arcana  familiaSj  scarce  fit  to  be  spoke  in  private 
before  a  confessor,  laid  open,  not  only  to  a  jury,  but  ante  pro^ 
fanum  vulgus — all  the  bystanders;  and  the  consequence  of 
this  is  an  embittering  of  their  spirits,  and  induration  of  their 
hearts  one  against  another,  to  make  the  breach  so  wid^  that  it 
can  never  be  closed. 

There  is  another  thing  in  it  too ;  and  that  is,  the  jury,  ad- 
mitting this  matter  comes  to  be  determined  before  them,  they  are 
only  to  try  the  matter,  whether  the  one  or  the  other  be  faulty : 
they  cannot,  as  in  such  cases  were  needful,  put  in  any  tempera- 
ment, or  lenitive,  or  any  thing  that  tends  to  reconciliation.  And 
all  this  is  done  upon  a  collateral  issue  oinon  assumpsit^  where 
what  one  will  give  in  evidence  against  the  other,  touching  the 
cause  of  the  difference  between  them,  doth  not  appear.  And  so 
it  will  be  almost  impossible  to  provide  for  a  defence  (/)• 
Where  the  One  of  my  brothers  urged  against  this  argument  ab  inconvc' 

mdf^uM,  nienti.  If  there  be  a  defect  in  the  law,  it  must  be  remedied  by 
you  must  not  pafliament :  but  it  alters  not  the  law.  If  I  grant  him  ikis^  he 
^^tructiou  S^i^^  not  by  it,  for  it  answers  his  objection  which  he  made 
anddeclara-  from  the  defect  of  the  ecclesiastical  law  to  give  a  full  re* 
j'®"  jE^il-  medy :  but  the  difference  is  apparent,  as  my  brother  Hide 
of  inconve-  (/)  said.  Where  the  law  is  clear  and  settled,  you  must  not  make 
r^^"^^^t  ^  ^^^  construction  or  declaration  of  the  law,  because  of  incon- 
be  remedied  veniencies,  but  leave  that  to  be  remedied  by  the  parliament, 
by  the  Parlia-  But  when  it  is  a  question,  whether  this  be  law  or  not,  the  ar- 
whenitisa      gument  is  very  strong  ;  for  it  is  not  to  be  presumed  that  that 

auestionwhe-  which  is  inconvenient    or  absurd  to  be  done  is   agreeable 
ler  this  be       x^  i^„,  ' 

thelawornot,  *^  *«W. 

the   argament  ab  ineonvemenii  b  very  strong ;  for  it  is  not  to  be  presumed 
that  that  which  is  inconyenicnt  or  absurd  to  be  dene  is  agreeable  to  law. 

The  next  reason  is  this,— in  case  the  husband  will  not  allow 
maintenance,  or  alimony  to  his  wife,  the  husband  is  compel- 
lable to  it  by  the  ecclesiastical  law. — That  causes  of  alimony  are 


(/)   1  Kcblc  430.    1  Mod.  U7^  1%B. 


in  the  Common  Pleas  and  in  other  Courts. 


1137 


of  ecclesiastical  co6iisance,agad  that  upon  a  libel  by  the  yrikyCausd 
sastiiMBj  that  court  may  decree  alimony  (that  is,  money  to  sup- 
ply her  with  necessaries,)  is  not  altogether  denied,  and  yet  but 
faintly  allowed^  (g)  by  my  brethren  that  argued  on  the  other 
aide.  But  the  authorities  in  our  law  which  have  been  cited 
are  full  enough  on  it,  12  Jac.  8  Cr.  964.,  Hyatt's  case.  7  Car. 
1  Cro.  290.  Drake's  case.  1  Cr.  16.  1  Car.  Green's  case.  To 
wUch  may  be  added,  Rooke's  case.  A  divorce,  causd  sceviiias^ 
m  the  ecclesiastical  court,  is  allowed  ;  and  in  such  a  case  ex* 
eoiptB  the  woman  out  of  1  Jac.  c.  11.  which  makes  it  felony  to 
hsve  two  husbands.  But  if  there  were  no  express  authority 
in  eor  law  in  it ;  yet  it  having  been  the  constant  perpetual 
practice  in  the  ecclesiastical  court,  in  causd  sasvitiwj  or  other 
cases  of  separation,  to  allow  alimony  or  maintenance  to  the 
wife,  we  ought  to  take  notice  of  their  jurisdiction.  We  take 
notice  of  the  jurisdiction  of  the  courts  in  the  counties  palatine, 
Wales,  and  the  like  ;  a  fortiori^  of  the  ecclesiastical  courts, 
which  have  been  as  ancient  as  Christianity.  They  are  in 
BMiny  cases  of  temporal  conusance,  subservient  to  the  common 
law ;  and,  where  their  arm  is  too  short  in  matters  of  ecclesias- 
tical conusance,  the  common  law  is  assistant  to  them. 

Causes  matrimonial  and  testamentary  have  been  time  out  of 
mbd  of  ecclesiastical  conusance,  saith  the  stat.  S4  H.  8.  c.  12 ; 
and  what  can  be  more  a  matrimonial  cause  than  a  cause  ot* 
alimony,  where  the  husband  denies  maintenance  to  his  wife. 
The  contract  of  matrimony  is  spiritual,  and  it  is  part  of  that 
contract  that  in  facie  ccclesice  he  endows  her  of  his  worldly 
goods ;  and  that  which  concerns  the  performance,  a  breach  of 
that  contract  is  most  proper  for  that  Court.  The  precedents 
in  Henry  the  Third's  time,  which  have  been  cited  of  Emma  de 
Pinkney,  and  Sarah  Fretchingfield,  (h)  of  excommunication  in 
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ig)  *^  Denied**  in  the  manu- 
script. 

[k)  In  the  imperfect  argument 
presenred  in  No.  57  of  the  manu- 
script, fal.  37.  b.  and  partly  printed 
>tthe  end  of  this  report,  the  cases 
of  Bmroa  de  Pinkuey,  and  of  the 
^ife  of  Fretchingfield  are  thus  stat- 
ed:^ 

Hot  d.  7  H.  3.  M.  3.  Emma  de 
Pinknej^s  case.  Her  husband  was 
^communicated  eo  quod  prcedictam 
•Smmbi  affeetlone  matitali  non 
tricu^cf ;  and,  therefore,  in  aid  of 
tbe  ecclesiastical  court,  a  writ  went 
to  Uic  sheriff  of   Bucks,    quod  de 


tnaritagio  praHeUB  Emmie  (I  con- 
ceive her  own  land,  or  lands  given 
in  frank  marriage,  it  is)  eidem  Emmat 
ralionahUi  e$toverium  »uum  invc" 
niatt  donee  idem  Laurentius,  vir 
suusy  earn  tanquam  uxorem  iuam 
iractarel» 

Rot  cl.  7  H.  3.  m.  4.  a  second 
writ  issued  in  the  same  case,  re- 
citing the  husband's  eloigning  him- 
self out  of  the  country,  after  an 
excommunicato  capiendo;  and  that 
the  sheriff  had  seised  his  lands  in 
Cestrcjiham,  which  were  maritaf^ium 
ipsius  Emmtp. ;  and  thereby  c<»ni- 
mands  him  to  assign  to  the  said 
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the  ecclesiastical  court,  for  that  the  husband  did  not  uxorem 
qffkctione  mariiali  tractarcj  as  the  one,  or  lege  mariUUi,  as  the 
other  hath  it,  though  I  do  not  make,  use  of  them  as  authorities 
in  law,  yet  I  may  as  evidences  of  fact,  that  causes  of  that  nature 
were  then  handled  in  the  ecclesiastical  courts.  And  there  ia 
none  but  knows  that  the  husband  may  be  compelled  per  co* 
ercionem  ecclesiasticam  ad  impendendum  et  prmsUmdmn  ob$e* 
quium  conjugate*  It  was  rather  insinuated  than  ui^ged^  on  the 
other  side,  that  alimony  is  not  mentioned  in  the  statute  drcmn^ 
specii  agaiis^  artieulis  cleric  or  in  Cawdry^a  case,  5  Co.  1,;^  and 
therefore  not  of  ecclesiastical  conusance.  For  the  two  first 
mentioned  only  some  particulars  of  ecclesiastical  conusance ; 
and  Cawdrey's  case  is  express,  5  Co.  9.  et  40,  that  other 
causes  are  of  ecclesiastisal  conusance  besides  those  there  parti- 
cularly enumerated. 

But  this  is  so  clear,  that  at  length  it  is  confessed  that^'  where 
the  suit  is,  causa  scevUicB,  in  the  ecclesiastical  cburts,  there 
shall  be  a  divorce  and  alimony  allowed.  But  divorce  is  the 
principal  (say  they),  and  alimony  is  the  consequent;  and 
alimony  is  not  allowed  but  where  there  is  a  separation ;  and 


Einina»  per  visum  proborum  komi' 
num  unde  materiam  vicHUf  et  vet- 
Uturam  ratimabUUer  hahete  p08siL 

Rot  d.  8  H.  S.  m.  9.  a  writ  issued 
to  the  sheriff  of  Suffolk,  quod  ha- 
here  faeimtf  to  Sarah,  the  wife  of 
Stephen  Freichingfield,  estoverium 
$uum  de  terri»  ipnu$  Siephani  in 
Fretehingfield  qui  excommunieatuB 
est  eo  quod  non  vult  ipsam  lege  ma' 
ritali  tractate^  donee  idem  Stephanus 
tarn  tmiquam  uxorem  iuam  trac 
iaverit. 

**  Which  cases  I  mention  not  as 
authorities  in  law,  hut  as  evidences 
of  fact,  that  in  these  cases  the  eccle- 
siastical courts  meddle  with  these 
matters  of  cecononiics  between  hus- 
band and  wife.  She  complained  be- 
cause he  did  not  treat  her  lege  mart- 
toHt  in  one  of  the  precedents,  affec- 
tione  maritali^  as  Uie  other  is.  He 
that  suffers  not  his  wife  to  have  ne- 
cessaries I  am  sure  does  not  treat 
her  ^feetione  maritaU,'*^ 

See  1  Keble  71.  where  these  cases 
seem  to  be  otherwise  noticed. 

Lord  Hardwicke  in  Middleton  v. 
Croib,  Rtdgway's  Reports  129,  esta- 
blishes the  ecclesiastical  Jurisdiction 


upon  ancient  usage :  '*  As  to  the.  se- 
cond general  question,  since  we  are 
dear  of  the  opinion  that  the  canons 
of  1603  did  not  bind  the  laity,  the 
next  question  will  be,  Whether  the 
spiritual  courts  have  not  a  power  to 
punish  by  the  andent  canon  law,  re* 
ceived  and  allowed  before  that  time, 
by  the  general  usage  and  custom  of 
the  realm  ? — ^And  we  are  all  of  opi- 
nion that  they  have  such  a  jurisdic- 
tion.   That  many  such  usages  have 
obtained  in  thb  realm  I  have    al- 
ready shewn  by  what  I  have  men- 
tioned of  Caudrie's  case,  and  this 
we  think    is    really   warranted  by 
25  Hen.  8.  where  there  are  words  of 
such  import;  and  upon  this  vests 
the  only  and  true  foundation  of  all 
ecclesiastical  jurisdiction  within  this 
realm.*'     Godolphin  489.  cited    in 
2  Bum.  Eccl.  Law  448.,  says,  **  that 
marriage  was  at  first  tried  in  the 
temporal  courts  >  but  afterwards,  by 
the  concession  of  princes,  such  causes 
were  determined   in  the   spiritual 
courts.''  And  see  2  Burn.  Eccl.  Law 
29 — 51 ;  and  Jura  Ecclesiastica,  ToL 
II.  p.  13. 


in  ih&  damnum  Pleas  and  in  other  C&mis.  2S9 

there  are  no  precedents  in  any  case  where  yoa  shall  sue  there        1669. 
fer  alimony  originally,    but  it  comes  in  cansequenter ;  and,      ^^^V*^^ 
tiierefore,  having  jurisdiction  in  case  of  divorce,  the  alimony      Manby 
shall  be  allowed  as  a  consequent  of  the  divorce,  and  not       Scott. 
otherwise*  s^  K*  3* 

And,  secondly,  they  infer  this  by  the  common  prohibition 
upon  the  register  34.,  ^^  ne  teneatis  placitum  in  curid  ChrisHani^ 
taiii  de  caiallis  ei  debitisj  nisi  caialla  iUa^  vel  debila  sitU  de 
iesiamentOy  vtl  matrimonio;**  and  this  is  not  matrimonio. 

In  both  which  objections  there  is,  under  favour,  a  mistake* 
In  the  first  it  is  very  true  that  the  libel,  where  the  husband  al-^ 
lows  not  maintenance,  is  propter  sasviHam^  and  expresses 
wherein, — ^for  denying  necessaries.  And  what  greater  cruelty 
can  there  be  than  not  io  allow  them  to  her?  But  it  is  not  ne<« 
cessary  that  the  suit  end  in  a  separation  ;  first,  if  the  wife  com* 
plaining  desire  it  not,  for  she  only  sets  forth  her  complaint, 
and  desires  remedium  congruum^jns  et  justitiam  in  hoc  parte 
fieri  aique  cum  effectu  ministrari.  Nay,  if  not  only  alimony  is 
desired,  but  society  also,  as  commonly  it  is  in  such  case,  she 
may  pray  that  her  husband  may  be  compelled  ad  cohabilationem  if  a  wife  de- 
et  consortium  eamque  maritali  qffectione  tractand, ;  and,  secondly,  J|^^*^*^' 
if  she  do  desire  a  separation  causa  sa:vitiasj  she  may  be  allowed  count  of  cruel 


alimony;  and  yet,  if  the  ecclesiastical  court  think  fit,  be  tied  J^®**^®^^®^* 
to  live  with  him,  especially  if  it  be  only  a  privative  scevitias.  ^d  aliroony ; 
Nay,  if  it  be  a  cruelty  by  beatini^,  or  the  like,  yet  he  may  give  and  yet,  if  the 


caution  ad  tractandam  maritali  qffectione  ;  and  if  he  put  in  such  ^^^^  ^}q)j. 
caution  as  the  Court  shall  approve  of,  no  sentence  of  separa-  fit,  be  tied  to 
tion  passeth.    And  if  there  be  such  a  separation,  yet  it  is  but  h^s'irnd^I 
with  a  quousque  neither.     But  the  husband  is  tied  neither  to  giTiog  cau- 
the  one,  nor  to  the  other,  if  the  fault  be  not  in  the  husband.      hw  ^IL^* 
And  for  the  second, — that  alimony  is  but  a  consequent  of  the  j^  ^^  ^^  ^^^^^ 
divorce,  or  separation;  ex  errore  sequitur  error;  as  it  is  an  that  there 

error,  that  there  must  be  of  necessity  a  separation  in  such  suit,  """fL^.^^^ 
.    .  t         !•  J  r  '  necessity  a  se- 

80  it  18  an  error,  that  alimony  cannot  be  demanded  m  causa  paration 
principalis  but  must  come  in  only  as  an  accessary,  and  conse-  upon  com- 
quent  to  the  sentence ;  for  the  libel  may  be  (supposing  a  ^ife  of  the 
iCBviliay)    that  he  should  allow  her  alimony,  donee  he  shall  cruelty  of  her 
eautionem  interponere  of  heiiev  usage;  or  the  petition  in  the  anditisamis- 
libel  may  be,  ad  tractandam  maritali  affectione  in  general,  which  take  that  ali- 

implies  allowance  of  alimony.  KTdJm^d^' 

And  the  objection  upon  the  prohibition  die  de&i/ts  e<  ca/a//t5  in  cavsa  prtif 
^us  non  sunt  de  testamento,  vel  matrimonioy  reacheth  not  to  ^^'^ 
this  case;  for,  first,  if  you  take  the  suit  in  the  ecclesiastical 
court  for  alimony,  to  be  a  demand  de  debitis  et  catallis^  you 
must  take  it  to  be  a  suit  de  debitis  et  catallis  quoi  sunt  de  ma* 
irimonio.  The  word  ^'  de'^  is  not  to  be  taken  critically  (as  my 
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1662.        brother  Twisden  would  have  it,)  biit  ^^  de  maifimmih^  most 

be  taken  for  ^^  ccNicernia|^  matrimony.'*    If  a  divorce  be,  the 

wife  may  sue  in  the  ecclesiastical  court  for  her  goods ;  and  yet 

this  is  not  ^  dc  nuUrimonio^^*  if  you  take  not  the  worda  ^  de  mm-- 

trimonw**  to  be  expounded  for,  ^^  concerning  matrimonj.'^ 

But,   secondly,  the  meaning  of  that  prohibitioB  de  debiiis  ei 

caUJUs  qum  mm  mtni  dc  kalamefiio  vel  mairhnomo  is  aiao  mis* 

In  caoses  ma-  taken*  In  caoses  matrimonial  jou  may  eue  io  the  ecclesiastical 

testamentai^,  court  for  a  sum  certain,  or  goods  in  sfiecie ;  as  if  goods  in 

a  sum  certam  specie  be  promised  in  marriage,  or  10/.  in  money,  the  party 

^^x^lj  ^^l  ^^  ^°  ^^^  ecclesiastiosl  court  for  them.  F.  N.  B.  44  A. 
be  sued  for  in  So  if  there  be  a  divorce,  the  woman  may  sue  there  for  tfao 
r!^^^^  rt^^  goods  in  specie,  or  the  money,  that  she  bronght  in  marriage  to 
butj^erally  the  husband.  13  H.  S.  21.  F.  N.  B.  44  C.  28  H.  8.  I& 
not  in  other  Dyer.  And  so  in  causes  testamentary,  if  a  legacy  <>r 
asiical,  al-  goods  in  ftpecie  be  devised,  the  legatee  may  sue  for  it  there* 
though  da-  But  generally,  in  other  cases  ecdesiaatical,  which  are  not  de 
sumstolbe  iesiamento  vel  mairimonio^  you  cannot  demand  either  goods  in 
ascertained  in  specie,  or  a  debt,  or  sum  cei^ain ;  neither  indeed  doth  the 
sicm^by  the'  ^^^^  ^^  idimony  dbmand  any  sum  certain,  though  in  the  co»* 
Court*  may     dusion  alimony  be  ascertained  by  the  court.    But  if  you  will 

construe,,  as  some  do,  the  prohibition  de  dtbitis  et  adallis  to  ex- 
tend to  prohibit  all  recoveries  of  monies,  or  damages  in  other 
cases  but  testamentary  or  matrimonial,  it  is  a  .great  mistake ; 
for  almost  all  causes  ad  instantiam  partis  end  in  damages ;  and 
in  those  causes  which  are  es  officio^  or  merely  pro  refarmaiUme 
morunif  Bs  pro  iiyeciione  tnanus  in  clericum^SfC.  yet  expema^ 
litis  are  adjudged.  And  commutatio  in  rem  pecuniariamj  (naj, 
in  some  of  these  cases  posna  pecuniarioy)  is  allowed,  as  you 
may  see  by  the  statute  de  circumspecte  agatis.  If  a  suit  be  for 
leaving  the  churchyard  uninclosed,  or  pro  ecclesia  discooperiOy 
Tel  non  decenter  omata^  alia  poena  non  potest  ififiigi  quam  pecu^ 
niarioy  saith  the  same  statute. 

In  all  suits  for  subtracting  of  tithes  before  the  statute 
2  Ed.  6.,  and  at  this  day  for  subtraction  of  church  duties,  ob* 
latioDS,  procurations,  and  the  like,  the  loss  or  prejudice  must 
be  recompensed  in  monies. 

So  that  I  conceive,  with  some  clearness,  notwithstanding 
these  objections,  there  is  a  proper  remedy  for  a  wife,  (when 
her  husband  denies  her  maintenance,)  in  the  ecclesiastical 
Court. 

And  in  truth,  how  can  it  be  otherwise  ?  First,  the  eccle* 
siastical  law  gives  her  power  to  sue  her  husband,  and  to  set 
forth  her  complaint ;  and  not  onlj  so,  but  provides  for  her 
pending  the  suit.   But  by  the  con^mon  law  she  cannot  so  much 

and  provides    »  ° 

for  her  pending  the  suit :  but  by  the  commoa  law  she  cannot  sue  hinw 
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m  tht  C&mtnan  Pleas  and  in  other  Courts.  S4I 

•f  sud  ber  basband.    Secondlj,  the  ecclemsfical  law  gives  a        16M. 
direct  and  )>roper  remedy  by  demand  of  alimony ;  the  common     >^V*^^  • 
kw|  if  it  givea  a  remedy,  it  gives  it  but  d  latere,  by  a  side      ^^^^T 
wind^  and  upon  a  peradventure^-«-if  she  get  a  mercer  to  trust       Scott. 
ber ;  and  that  will  hardly  be  unless  the  mercer  get  half  in  half 
|by  bis  goods,  fbr  he  runs  the  hazard.   If  it  be  taken  up  by  the 
wife  not  for  necessaries,  or  if  the  husband  was  not  in  the  fanlt, 
he  loses  his  wares.    Thirdly,  the  ecclesiastical  law  hath  a  pro* 
per  way  of  examination  of  the  differences  between  a  husband 
and  wife  by  the  bishop,  who  is  communis  parens^  who  takes  it 
to  his  own  audience,  and  judges  where  the  fault  is ;  and  does 
it  privately,  and  endeavours  a  reconciliation.    And  if  that  can^ 
not  be  had,  then  he  judges  the  measure  of  the  alimony  accord- 
ing to  the  demerit :  in  some  cases  a  greater,  in  some  a  less 
proportion  is  required.  But  by  this  way,  at  the  common  law,(i) 
the  wife  becomes  first  her  own  judge  what  is  suitable  to  her 
^^gree ;  then  the  mercer,  a  stranger,  is  brought  in  to  take  her 
Jpart ;  and  this  necessarily  brings  on  a  suit  against  the  husband, 
^od  then  all  must  lie  brought  before  a  jury,  and  a  great  many 
V)yttanders ;  and  those  ceconoinics,  and  the  secrets  of  the  family, 
0  wbich  the  wisdom  and  modesty  of  our  law  thought  fitter  for 
^another  kind  of  examination,  brought  upon  the  stage;  and  yet 
KJUs  Jury  have  no  power  to  commensurate  the  maintenance  ac- 
csording  to  tl»e  demerit  of  the  party.   But  be  the  wife  never  so 
y  or  be  sho  never  so  bad,  Tras  Tj/riu$ve,  miki  nulla  dis^ 
habeiuTy  if  the  wares  be  suitable  to  her  degree,  the 
'vary  must  find  them  to  be  necessaries  for  her ;  and  necessaries 
^      conveniency,  alike  both  a  good  wife  and  a  bad  wife  must 
awarded  by  this  Jury* 
And  now  I  demand,  where  is  the  want  of  remedy  in  the  ec- 
^leaiaalical  court  for  a  good  wife,  whose  conversation  will  en- 
^Qre  the  test,  where  she  meets  with  a  churlish  husband  who 
^^^ill  not  allow  ber  necessaries. — She,  in  conscience  of  her  duty, 
^«  willing  to  live  with  him  ;  but  not  to  be  starved.   She  repairs 
^o  the  bishop,  and  is  not  her  own  judge  ;  he  calls  the  business 
to  his  private  audience,  as  is  usual  in  such  case,  and  hears 
Voth.  parties, — finds  the  husband, — endeavours  a  friendly  re- 
conciliation.— ^The  husband  is  obstinate,  and  will  not  obey; — 
Mm  be  directs  proceedings  upon  proof;  and  thereupon,  find- 
iog;  the  husband  in  fault,  gives  sentence  according  to  the  merits 

(0  Soits  at  common  law  i^inat  Child  v.  Hardyman,  Strang  875. 

hiubaods  by  tradesoMm  for  supply-  Eobinton  v.  Greinold,  6  Mod.  17  L 

iigwifeftwitfa  aeceanries  hive  ^o%  1  Salk.  119.    Govier  v.  Hancock, 

keea  unfre^eoti  and  Ute  drcum"  6  T.  R.  603.     Hain  v.  Toovey,  Scl- 

«tne«f  of  each  ca^e  seem  to  have  wyn^  N.  P.  260.  d.  \p) 
Weo  Qsaally  examined  by  the  Jury. 
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166%  of  the  case!)  and  the  husband's  estate.    Here  is  a  clearmg  df 

•  ^^^v^^  lier  innocencjr,  and  a  just  provision  for  her. 

Manby  o,  but  shall  shie  starve  in  the  mean  time  ?    No,-^apon  the 

Scon.  ^®^y  complaint,  as  soon  as  it  doth  constate  de  matrimonioy  he 

In  cases  of  *^®''  allow  her  maintenance,  pendente  Utej  both?  to  maintain 

eoinplaint  by  her,  and  pay  for  ber  suit,  (k) 

h^tinl  m'  ®^  ^^^  ^*^^*  *^  ***  husband  will  not  presently  obey  the  order, 
soon  as  proof  or  decree? — ^there  is  no  sequestration  of  his  estate  ;-^that  id 
is  made  of  the  the  gfeit  objection  which  is  urged  upon  the  defect  of  the  ee- 
mJutenaDce  clesiastical  law.  I  shall  answer  it  at  full  anon,  that  at  length 
is  allowed  to  be  will  be  compelled  to  obey.  In  the  mean  time  let  me  say, 
wp^rt  her  «he  hath  as  good  a  remedy,  if  he  will  not  obey,  as  the  other 
during  the  side  do  propose. — They  would  have  her  borrow  from  the  mer** 
'"'^'thc^x^  cer. — But  she  may  borrow  of  her  friends ;  and  the  ecclesiastic 
fcnsei  of  it.    eal  court  will  sentence  her  husband,  if  in  fault,  to  pay  to  the 

wife  so  muck  as  his  obstinacy  caused  her  to  borrow  for  heces* 
saries^  It  will  not  indeed  suffer  the  mercer,  who  is  a  stranger, 
to  coBAe  into  the  (quarrel  (that  is  not  fit,) :  but  it  will  enable 
her  to  pay  for  what  she  borrows ;  yea,  and  to  retahi  it  too ; 
which  the  common  law^  ts  I  said  before,  cannot  do.  (/> 

O,  but  suppose  the  wife  be  a  bod  wife, — shall  she  starve  ? 
shall  she  forfeit  the  alimony  ?  If  the  wife  had  eloped,  she  had 
not  forfeited  dower  before  the  stat.  of  Westm.  13  E.  1.  c.34.— «> 
shall  she  forfeit  maintenance  ?  To  that  I  answer, — the  act  of 
the  wife  shall  not  forfeit  her  alimony  while  she  is  his  wife :  but 
it  may  suspend  it,  and  it  may  lessen  it.  If  she  will  voluntarily 
go  away  without  cause,  and  stay  away  without  cause,  the 
bishop  may  justly  refuse  to  sentence  alimony  till  she  return 
and  cohabit  with  her  husband ;  in  that  case  she  must  starve,  if 
she  will  keep  her  humour. 

Suppose  she  hath  been  faulty ;  nay,  suppose  she  hath  been 
convict  of  it,  and  be  divorced  causd  aduUerii;  yet  she  shall 
have  alimony.  But  it  must  be  like  that  allowed  to  a  clerk 
that  irconvicted,  and  delivered  to  the  ordinary,  as  you  may 
see  in  the  constitution  of  Simon,  archbishop  of  Canterbury, 
mentioned  in  Staundferde  141,  <^  in  iia  et  dla  feriis^  ei  in 
Sabbatisj  de  pane  doloris  et  aqud  angusiia:  semel  in  die^  caste" 
risque  diebus  in  pane^  et  debili  cervisia;  die  vera  Dominicdy 
propter  honorem  ipsius  diet  et  exceUentiam^  de  pane  et  cer^ 
vista  et  legumine  eisdem  tanium  modo  ministretur.^  I  mean 
not  in  that  strictness  :  but  yet  her  allowance  must  not  be  ac-« 
cording  to  the  degree  of  her  husband,  but  the  qaality  of  a 

•      (A:)  So  Smith  v.  Smith,  8  FhiMi-  Preced.  in  Ch.  502,  and  1P.W.4M. 

more  159.  cited  in  Bacon^s  Abr.  tit.  Baron  and 

(/)  Equity  seems  to  have  extended  Feme,  H.    See  1  Foab^  91,  B.(/b)« 
the  rule  of  the  ecclesiastical  courts 
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j^nitelitiary.    And  this  very  reason  alone  is  enough,  in  my        1B59.    • 
judgment,  to  shew  that  the  common  law  doth  not  allow  this     ^*^^v^^^ 
way  of  the  wife's  providing  hersdf  alimony,  by  taking  it  up  of      Masitb^ 
the  mercer,  and  trying  it  by  a  jury ;  for  that  in  this  suit  for       g  ^'  . 
wares  the  jury  determine  only  what  is  necessary  according  to 
the  degree^  but  not  what  is  convenient  and  proportionable  to 
Um  merit  or  demerit  of  the  wife* 

And  this  brings  me,  before  I  pass  oVei*  this  head  of  the  eccle^ 
siaatical  jurisdiction,  to  consider  shortly  of  the  circumstances  in 
oar  principal  case,  as  they  are  in  the  verdict ;  which  are  these,  on 
the  one  side, — First,  that  the  wife  departed  from  her  husband 
Ugainst  his  will ;  and  so  continued  absent  from  him  many  years  : 
and,  secondlyj  that  after  she  desired  to  cohabit  With  him^  he 
^efbsed. 

But  before  I  consider  these  circumstances,  the  insufficiency 
^>f  the  verdipt  itself  in  finding  them  seems  to  me  to  point  out 
3iow  improper  they  are  for  a  jury.    It  finds  that  the  wife  de>> 
from  her  husband  against  his  will :  but  finds  not  for 
rhat  cause  she  departed.    It  might  be  her  husband  joined  with  jf  ^  tiufth^nd 
»bels ;  and  then  her  departure  i^as  justifiable.    It  might  be  it  join  ^ith 
of  a  gadding  disposition,  or  disaffection  to  her  husband^S  ^ifemay' 
irson;  and  that  was  unjustifiable.    It  finds  she  desired  tb  leave  hima 
^^Dohabit  with  him,  but  he  refused  to  admit  her :  bu^  the  cause 
if  this  refusal  is  not  found.    Perhaps  it  was  (he  husband^s 
Fault  at  first  that  she  departed;  and  that  she  lived  since  inofien- 
lively;  and  then  there  is  no  cause  of  refusal :  and,  perhaps,  she 
lived  scandalously  ;  and  then  there  might  be  cause  of  refusaL 
which  particulars  would  and  might  have  been  considered 
a  snit  in  the  ecclesiastical  court  for  alimonyi 
But,  take  the  circumstances  as  to  common  under^tdndin^^^ 
ley  shall  be  taken  upon  this  verdict,  that  the  wife  departed 
'^^ithont  cause,  1  conceive  the  husband  hath  done  nothing  in 
^refusing  cohabitation,  or  alimony,  which  is  not  justifiable  by 
^he  ecclesiastical  law ;  and  admit  that  our  law  will,  in  such  a 
collateral  suit  as  this,  take  notice  of  the  cause  of  alimony 
{which  is  proper  for  the  ecclesiastical  court)  they  must  take 
notice  also  of  the  rules  of  the  ecclesiastical  law  in  such  case  ; 
as  in  other  cases,  where  an  ecclesiastical  matter  or  marine  '^  .  j  ..   ..^ 
cause  eomes  before  us,  we  judge  according  to  that  law^  ecclfe-  tical  or  ma- 
siastical  or  marine.  comrb  "o" 

First,  when  the  wife  departs  voluntarily  from  her  husband  the  common 
wiihout  cause,  and  against  his  will,  and  continues  so  divers  1^^  judges^ 
years,  she  breaks  her  promise  made  in  facie  ecdestcB  ^^  to  love,  ^J^l  ^^i^^e 
cWish  and  obey  him,  till  death  her  do  part ;"  and  without  <>/  tbe  cccle^ 
question  it  is  in  many  respects^  both  in  relation  to  herself,  and  ^^^^^it. 
delation  to  her  busbarid;  a  great  Injury  to  the  husband.  Whilst 


V, 

Scon. 
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lan.       Ae  m  in  tbis  condlitioD  Ae  makes  lierselfno  part  of  his  farotty, 
^'^^^^^^     she  pots  haroelf  out  of  his  protection,  as  my  hrother  Hide  pa- 
Mambt      rephrased  it ;  and,  therefone,  he  is  not  bound  to  maintain  ber 
(as  I  conceive)  though  there  be  nothing  proved  in  lefsiimem 

[5t  ipsa,  proprifi  iemerHMy  mm  culpi  mafitij  Hi  extra  eansor^ 

tium  viriy  non  teneiur  maritus  exitme  «,  extra  eomoriivm  ntmn 

exisieniij  aUmenia  submitristrare;   mdetur  enim  virmm  atendi 

so  £•  1.      ,    ebligeiiane  eximi  qnomam  culpi  sm4  extra  vtW  consortimn  est.'} 

«si^(«)'*'***       Margaret  de  Camoy's  case,  31  E.  1.  which  is  touched  C-  m. 

ch.  435.  (m),  but  is  there  misreeited,  is  somewhat  severe.  The 
Stat  We^  9.  c.  S4.  which  was  made  in  the  same  King's  reign, 
13  P;  h  provides,  ^^  St  uxor  spimle  reHquerU  mwn  nmrn^  eC 
moretur  cum  adult,  amittat  dotem  suam^  4*^*,  si  super  hoe  eouh 
vietaia  y  nisi  isir  suus  spdnti  et  absque  coertione  ecetesim'  earn  re* 
eomcUieL*^    The  case  tiieve  was,-— She  by  hev  owns  and  by 
ber  husband's  consent,  departed  with  Sir  William  Fayoetl,  and 
remained  with  him  during  her  husband's  life ;  and*  a  writ  of 
dower  brought  by  her  and  Paynell,  whom  she  after  married, 
Ae  Stat,  ef  West.  2.  beii^  pleaded  in  bar,  thongh  she  oflbred 
to  take  issue  that  she  did  not  in  aduHeri^  moram  amKere,  and 
thai  she  had  also  made  her  purgation  before  the  bishop^  and  so 
was  innocent  in  the  judgment  of  the  ecclesiastical  conrt,  yet  the 
exposition  of  the  statute  laid  the  weight  upon  her  spontaneous 
departure  from  her  husband,  <^  spontd  relicjuerit  virum  et  ab- 
ierit."  And  because  the  matter  ad  htquirendum  de  aduUerio^ 
was  not  proper  for  the  common  law,  nor  ad  curiam  regikper^' 
,iinrt  super  adsdteris  inqubltiimmp  pairiie  eapercj  saitfa  the  ro- 
,    cord  (though  the  words  of  the  statute  are  m  aduUerio  moram 
irahere)j  they  judged  upon  the  outward  act,  the  departure 
from  the  husband,  that   it  was  sufficient  to  debar  her  of 
dower. 

That  was  conbemporunea  exposilio :  but  yet  I  take  H  to  be 
hard  law.  The  use  thaA  I  make  of  it  is,  that  if  the  voluntary  de- 
parture be  cause  to  bar  dower,  I  am  sure  it  is,  pro  tempore^  a 
cause  to  bar  her  of  the  privilege  of  the  family,  whilst  she  ex- 
cludes hersdf  out  of  it. 

So  by  M.  Ch.  c.  7.,  the  wife,  after  her  husband's  death,  is  to 
have  ber  quarantine,  that  is,  to  live  in  the  house  forty  days  ; 
and,  during  that  time,  to  have  rationabile  estoverium  de  com* 
munid.  In  that  case,  if  the  wife  depart  from  the  house  within 
forty  d^s,  my  Lord  Hohart,  in  Colt  and  Glover's  case,  153., 
saith^'^  that  die  cannot  return  when  she  will,  and  take  her  qua- 


■*<■"■  1 1 1 . 
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nntine  for  the  rest  of  the  days ;"  and  he  cites  6  E.  6.  Dyer 
78.  for  it :  but  I  do  not  find  the  authority  warrants  it.  But  cer- 
tainly it  is  so  br  law,  that  when  she  returns,  admit  she  shall 
6e  allowed  estcveria  de  comm.  for  the  remainder  of  her  quaran- 
tine^ yet  she  shall  not  be  allowed  estaveria  de  coram,  for  the 
time  she  was  absent.  No  more  shaU  she,  by  analogy  of  reason, 
be  allowed  alimony  here  for  the  time  of  her  departure. 

But  then  the  next  circumstance  comes  to  be  considered,— 
that  the  wife  desired  to  cohabit  with  her  husband,  and  he  re- 
vised to  admit  her^  or  t6  allow  her  maintenance ; — whether  now, 
after  thb  desire,  and  ofier  of  reconciliation,  and  his  refusal, 
she  be  not  restored,  ad  integrum^  to  her  right  of  maintenance  ? 
And  in  that  case  also,  taking  the  case  barely  as  it  is  found  in 
the  verdict,  without  other  circumstances,  I  think  she  is  not 
restored,  ad  integrum^  to  her  right  of  maintenance  (o). 

My  reason  is  this : — By  her  voluntary  departure  without 
cause,  the  law  will  adjudge  a  fiiult,  and  a  scandal  committed.— 
[*^  Si  t$se&rj  fuit  culpa  sua  tteesserat^  pteniteutid  dmcta  ad  virum 
redieni,  nolU  admitti  eam^  extunc  nsoris  culpa  purgata  in  thrum 
transgreditur :  ienebilurque  ipsi  seorsim  habitanii  alimeuia 
jfnuiare  ;*'3  but  there  it  must  be  panitenlid  duciOy  and  ex- 
ternal evidence  must  be  given  of  that  penitence  to  the  hus- 
band and  to  the  church.  It  is  not  enough,  to  desire  to  co- 
habit :  but  there  must  be  (if  it  be  required)  satisfaction  to  the 
church,  and  satisfaction  to  the  husband,  to  wipe  off  a  scandal, 
if  the  church  shall  desire  it,  or  to  wipe  off  suspicion  if  the 
hasband  shall  desire  it.  She  may  be,  and  it  is  just  she  should 
be^  put  to  her  purgation ;  as  it  was  in  Margaret  Camoy*s  case. 
When  that  is  done  ;  or,  if  that  be  not  required  (the  fault 
having  been  in  the  wife)  the  law  may  require  a  caution  from 
her. 

In  a  case  where  either  party  is  faulty,  the  law  may  require 
idoneam  caulionem;  as  appears  by  the  writ  de  cauiione  admit* 
iendd. — If  it  be  the  husband,  he  may  be  put  ad  caulionem  pig* 
norariam  aut  fide  jussoriam  ad  parendum  mandaiis  ecclesiasj  f. 
63.  H.  (p)  ;  that  is,  by  land  security,  or  by  bond  ;  for  the  law, 
admitting  the  ecclesiastical  court  habere  cognitionem  depriti* 
dpatiy  will  allow  them  to  take  security;  as  a  bond  for  putting 
io  an  inventory,  or  the  like.    But  if  it  be  the  wife  who  is  to 

EVe  satisfaction  to  the  ecclesiastical  court;  yet  she  may  be 
reed    to  put   in  idoneam  cautionemj    such  an  one  as  she 
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Manby 

V. 

Scots. 


(#)  In  Child  V.  Hardjrman,  Str. 
S7&.  Rayroood,  C.  J.  seems  to  be 
of  a  coatrarj  opinion.—**  If  the 
hasband  refuse  to  receive  again  the 
^ife  w.ho  elopes,  from  that  time  it 


mtfjr  be  an  answer  to  the  elope- 
ment r  sn<l  Me  on  thb  point  Mr. 
Nolan*s  note  to  Bolton  ••  Prentice, 


If  the  hus- 
band hascom* 
mitted  a  fault 
against  the 
infe,and 
after  volun- 
tary separa- 
tion is  desi- 
rous of  re- 
turning to 
her,  she  may 
refuse  until 
he  give  real 
security,  or  a 
bond  to  obey 
the  ii\]  unc- 
tions of  the 
church. 


2  Strange  18  U. 
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166^.  can,  that  is,  cautionemjuralotiam^  to  swear  she  mWparere  vmn 
^^^^'^^  dads  ecclesifBf  in  formd  Juris  ia  that  case ;  so  that,  supposing 
Manbt      iiig  ^jfg  ^gj.Q  jjj  u^^|^  fo^iier  departure,  and  long  absence,  (as 

ScotT.  ^  ^^''^  ^^  '^y  ^^y  ^f  admittance)  if  her  husband  have  refused 
]f  the  wife  coliabitation  tijl  he  have  had  satisfaction,^  the  fault  is  not  liiSf 
has  been  in  When  she  had  joQered  to  cohabit  with  him,  and  he  refused,  sbf 
sire  to  return  ought  then  to  have  applied  herself  to  the  bishop,  as  the  cominoQ 
to  her  hus-  parent,  and  haye  offered  satis&ction ;  and  then,  if  either  her 
ber(Mui^^^  husband  had  not  required  it,  or  that  requiring  it,  she  had  given 
to  swe^r  to  such  satisfaction  as  the  church  thought  sufficient,  she  was  refit- 
Tuncii^on  of"  ^"^^  ^  integrum.  If  she  failed  to  give  satisfaction  of  her  in- 
the  church*  nocency,  yet  gave  satisfaction  of  h^r  penitency,  and  her  hus- 
If  the  hus-  band  would  not  absolve  her,  the  law  )vpuld  restore  her,  though 
to  receive  his  "^^  ^^  it^^^gTU^i  yet  so  far  fiK  to  have  such  a  proportion  of 
penitent  wife,  ^onjpetency  as  the  condition  of  a  penitent  person  required. 

tisfaction,  she  niay  ^pply  \q  the  bishop,  as  the  common  par^f,  and  9jScr  it;  wh^^h* 
when  accepted,  wll)  restbre  her  to  her  ri^ht  unblemishea. 

If  the  wife  give  satisfaction  of  her  penitence*  although  not  of  her  innocence* 
and  her  husband  will  not  ab^lve  her,  the  law  will  restpre  her ;  though  not  abso- 
lutely, yet  so  ifar  as  that  she  may  (lave  9uch  ^  nqaintenance  as  the  condition  of  a 
penitent  person  requires. 

And  that  is  the  proper  method  in  such  cases,  and  is  a  fur- 
ther argument  of  what  I  have  been  thus  long  about  to  prove  \ 
that  is,  a  proper  adequate  remedy  in  all  those  cases  of  alimony 
or  maintenance  for  the  wife,  whether  faulty  or  not  faulty,  in 
the  ecclesiastical  court ;  and  that  this  new  waj  of  taking  up 
wares  of  the  mercer,  and  a  trial  bv  jury,  who  cannot  judge 
properly  of  the  merits  of  the  case,  or  commensurato  the  main- 
tenance of  the  wi^  proportionable  tei  her  innocency,  or  guilt) 
cfinnot  give  a  just  remedy  therein. 
It  is  to  be  [It  is  objected  that  we  give  by  this  too  great  a  latitude  to  the 

prcsuniedthat  ecclesiastical  court :  but  it  is  to  be  presumed  that  they,  being 
tical  court,  judges  of  the  cause,  will  do  that  which  is  just  and  right ;  espp- 
bein^judges  eially  in  those  cases  which  are  in  the  peculiar  audi^pce  of  the 
sljall  do  right  Bishop  hi mself^    But  if  they  should  exceed  their  ppwer,  the 

common  law  hatb  a  superintendenqy  over  them,  and  grants  a 
prohibition.  But  can  they  grant  a  p^-ohibition  to  a  jury  ? 
Allow  them  this  power  to  determine  matters  of  this  nature  ; 
they  cannot  put  any  bounds  upon  them  in  it.  4  Co.  99.  Bunt*- 
ling^s  case,  ^^  en  cases  de  hur  conusan^e^  les  Judges  de  noslrc 
ley  doient  doner  foy  ei  credit  a  Uur  proceedings  ei  sentences.^^1 
^  I  have  done  with  this  reason  concerning  the  remedy  giveo 

by  the  ecclesiastical  court, 

My  last  reason,  that  the  wife  by  the  common  law  by  way  of 
contract  cannot  charge  the  husband  nolens  volensy  without  his 
consent  precedent  or  subsequent,  is  ab  authorilate j;  and  that 
both  negative  and  affirmative. 
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Ab  auihoritaie  negative.  I  <M(^- 

There  is  not  one  authority  in  any  of  the  books  of  law,  which     ^^V"^^ 
makes  good  the  distinctioni  that  the  wife,  who  cannot  (as  is  con-      ^^"^^ 
fenedly  agreed)  contract  for  necessaries  for  her  husband^s       Scott. 
fiunily,  to  charge  him  without  bis  consent,  can  yet,  by  way  of  Argumeot 
contract,  charge  him  for  necessaries  for  herselC  If  the  law  had  ^^^^  ^f  ^^ 
been  bo,  in  so  many  successions  of  years  as  have  been  since  c^dente 
{lenry  the  Third's  time,  from  which  time  we  have  reports  of 
cases  printed,  this  law  would  have  been  expressed  in  some  of 
those  books ;  at  least,  in  some  other  authentic  record,  before 
these  late  troubles ;  considering  it  is  a  case  of  every  day^s 
practice,  that  differences  arise  between  husband  and  wife.    It 
is  Littleton's  argument  upon  the  statute  of  Merton,  if  any  such 
action  might  have  been  brought  for  this  matter,  it  shall  be  in* 
tended,  that  at  some  time  it  would  have  been  put  in  use ;  and 
the  same  argument  is  made  use  of  by  my  Lord  Dyer,  (q)  to 
prove,  that  no  writ  of  error  lies  out  of  the  Cinque  Ports;  and 
by  my  Lord  Coke,  1  Rep.  88.,  in  Corbet's  case. 

There  is  but  one  only  authority  pretended  on  the  other  side; 
that  is,  11  H.  6.  30.  by  Martin,  the  words  are  these  :^^^^  Si  ma 
feme  appromta  dun  home,  et  lui  array  melior  que  atteint  a  mon 
estaie^Jeo  ne  serra  charge  de  payer  c^eit  appromplage,  comment 
que  il  devient  al  oeps  et  profit  le  Baron  pur  ceo  que  la  feme  con^ 
l»eff I  de  necessity  del  array  ;  mes  pour  ces  que  el  passe  son  estate^ 
k  Baron  ne  serra  chargej*^  Hence  they  infer  Martin's  opinion, 
that  the  husband  shall  be  charged  where  the  wife  borrows  mo- 
ney to  buy  necessary  appareL 

f  The  case  was : — William  Scot  brought  an  action  of  debt  for 
20/.,  against  the  Abbot  of  Fountain ;  which  he  lent  to  one 
Roger,  his  predecessor,  with  which  he  bought  forty  quarters  of 
wheat,  which  came  to  the  use  of  the  house*  The  defendaut 
pleads  that  this  Roger  was  but  a  monk  at  that  time,  though  he 
was  de  facto  installed  Abbot.  Thereupon  the  question  grew,  if 
kp  were  a  common  monk,  and  not  an  officer,  as  cellarer,  or  the 
like;  whether  in  the  vacation  he. borrowed  money  with  which 
lie  bought  goods,  which  came  to  the  use  of  the  house,  whether 
the  bouse  shall  be  charged.  Martin  thought  it  came  to  the 
D9e  of  the  house :  that  proves  not  that  this  contract  of  the 
monk  will  bind  the  Abbot ;  for  if  he  will  borrow,  and  build, 
and  do  more  than  the  house  will  have,  the  Abbot  shall  not  be 
charged ;  yet  it  came  to  the  use  of  the  house.  En  mesme  le 
manner  J  si  mafeme^  SfC. ;  so  saith  he,  it  was  his  folly  to  make 
this  contract  with  a  monk,  that  was  no  officer  in  the  house. 


(9)  Utt.  s«  109.  (r)  Dyer  S7d.  ph  2J. 
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IMi.       And  after,  the  issue  was  whether  the  said  Roger  waa  Abbot  at 
^^"^^^^^     the  time  of  the  contract.] 
Manbt-  fji i^jg  Qpinion  ^ao  make  nothing  to  ear  case,  nnlesa  yo« 

SisoTT.  admit  that  the  monies  were  taken  up  by  the  wife  when  she  had 
no  consent^  orpozfier  from  the  husband  to  doH;  and  therefbrs 
It  is  strange  that  it  should  be  argued  as  an  authority,  when  they 
that  urge  it  will  not  say  it  is  law,  unless  it  be  admitted  that 
the  wife  in  that  case  has  a  general  power  from  her  bnsbaod. 
For  adroit  it  were  law,  that  the  husband  should  he  charged  for 
wares  taken  up  by  his  wife,  without  his  eonsetit ;  yet  that  be 
shall  not  be  charged  for  money  borrowed  by  his  wife,  without 
bis  consent,  to  buy  wares  with,  is  the  opinion  of  Martin  as  thej 
urge  it;  for  (/"the  law  charge  the  husband  to  pay  the  money 
borrowed  by  his  wife,  as  due  upon  a  contract,  or  atsumpsU  in 
law,  it  must  arise  upon  the  very  borrowing  of  the  money,  and 
shal}  not  depend  upon  the  consequent  eReet^-^mploying  er 
not  employing  the  money  aright, — whieh  is  not  known  when 
phe  borrowed  it  So  that  the  opinion  of  Martin,  that  the  hu0« 
band  shall  be  charged  to  pay  the  appromplage,  as  money  bor« 
rowed,  as  ihet/  ztould  urge  iij  is  clearly  against  the  law,  as 
they  themselves  cannot  deny. 

My  brother  Tyrrell  foresaw  this ;  and  therefore  offered  a 
double  answer  to  it. 

First,  that  the  approroptage  or  borrowing  here  most  not 
be  understood  that  the  wife  borrowed  money,  but  borrowed 
goods ;  which  is  so  strained  a  construction,  and  hath  so  much 
of  impropriety,  as  nothing  can  be  more.  If  the  wife  should 
borrow  goods  to  array  herself,  then  the  goods  were  to  be  re« 
stored,  not  paid  for.  But  Martin  speaks  of  the  husband  pay* 
ing  for  the  appromptage ;  and  the  very  principal  case,  as  also 
the  case  which  ushers  thi9  in,  is  express  in  borrowing  money, 
to  lay  it  forth  in  necessaries  for  the  use  of  the  abbey ;  and  of 
such  an  appromptage  Martin  speaks. 

Secondly,  saith  he  upon  Martin's  opinion,  the  antithesia  i^, 

between  array  for  the  wife  that  is  necessary^  and  that  which  is 

excessive.   I  agree  it :  but  it  makes  nothing  for  them,  unless 

the  antithesis   had    been  between  the  husband's  consent  and 

dissent  /  neither  of  which  are  expressed  or  mentioned  in  the 

case. 

It  is  a  reason-       But  it  is  hut  a  reasonaMe  supposition  in  the  way  of  evi- 

able  suppo^-    dence,  if  I  allow  my  wife  to  be  my  housekeeper,  and  to  ma^ 

wife,  who  is     nage  those  aflbirs,  that  the  wife,  who  hath  the  management 

allowed  to  be  of  the  family,  hath  also  a  general  power  and  authority  from 

ond  toimnajro  ™®  *^  ^^y  necessaries  for  it ;  and  so  for  herself  as  part  of  the 

the  affkirs  m    family.    And  upon  supposition  of  such  a  general  autkorittf^ 
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Martinis  opinion  is  good  kw  $  Hm  she  liaviii|;  iwh  a  ffenetBl        lOM. 
authority,  if  ehe  borrow  monay,  and  beatow  it  upon  neceBsaiy     ^'^^'^^^^ 
apparel,  tbe  husband  roust  pay  the  money  borrowed  :  but  not      ^(^itaT 
ir  it  be  for  apparel  beyond  her  degree ;  .for  that  ia  not  within       Soorsw 
tbe  general  authority.    And  the  books  84  Ed.  h.Det  16S^  the  house 
and  14  and  15  H.  7.,  there  cited,  are  aooordingly  for  other  coin  hmth  also  • 
tracts  of  tbe  wife  upon  the  like  supposition.    If  tbe  wife  bay  ^^l"[!^fX 
wheat  which  conies  to  the  husband^a  profit,  this  shall  charge  necessaries 
the  hoeband,  if  the  declaration  be  that  husband  by  his  wifo  |[Q^^J^?"^^y 
had  received  so  much  to  his  profit.    [And  so,  in  case  of  a  aer«  self;  («)  and  if 
vant,  2  R.  9.    Statham  65.,  he  counted  that  the  defendant  the  borrow 
bought  of  him  forty  sheep  by  one  FI.,  bis  servant,  for  lOQi.,  ^iow*i?^ 
which  came  to  his  use ;  and  the  declaration  held  good.]  Which  upon  neces- 
cases  are  put  upon  a  presumption  or  supposition  of  a  general  ^Thu^Srad* 
authority  which  the  wife  had;  otherwise  they  are  clearly  no  must  repay 
law  :  but  they  extend  toother  contracts  of  the  wife  which  come  '^  ^*^ 
to  the  use  of  the  husband  as  well  as  to  those  for  necessaries 
or  herself.    So  that  I  take  it  clearly  Martin's  opinion  (which 
is  the  only  authority  from  our  printed  books  that  hath  been 
insisted  on)  if  you  will  enforce  it  beyond  the  letter,  to  extend 
where  the  wife  hath  no  consent,  or  general  authority  from  the 
husband,  is  not  law ;  and  if  you  admit  she  had  such  an  autho* 
rity  from  her  husband,  it  is  good  law, — but  not  to  their  purpose 
who  cited  it.    As  for  the  cases  which  have  been  cited  of  Sir 
Henry  Compton  ;  the  record  of  that  case  is  not  produced ;  ei 
quod  non  lego  non  credo  /  though  it  were  true  as  it  is  cited,  it 
is  not  material  for  the  husband's  assent,  a  disagreement  was 
not  mentioned  in  that  case. 

But  as  for  authorities  positive  on  the  defendant's  part ;  it  '^^^  contract 
goea  for  a  rule  in  law  that  tlie  contract  of  a  feme  covert  cannot  yert  cannot 
bind  her  husband,  unless  she  have  an  authority  precedent,  or  l>iD(l  her  hus- 
an  assent  subsequent.    The  books  have  been  cited  to  prove  she  have  m^ 

this  maxim :  34  Ed.  1.  det.  163., — S  R.  9.  Br.  Contract  41.,-^  authority  pre- 

-    ^  cedent,  or  an 

assent  suhse* 
(«)  So     Lord    Elienborongh     in      difposed  of  in  eight  confused  lines,  quent. 

Waithman  V.  Vi^akefield,  1   Carop-  may  liave  laid  the  foundation  fordoc- 

bell  180. — ''When  living  witli  her  trinesdilTcrentfroni  those  which  the 

husband,  he  is  liable  to  any  extent  genuine  text  here  seems  to  warrant. 

for  goods  he  permits  her  to  receive;  See  Pre.  in  Ch.  503.  and  2  Eq.  Ca. 

— ^e  is  considered  as  his  agent."  Ah.  1S5.     1  P.  W.  4S3.     1  Fonbl. 

(I)  The  dictum  of  Parker,  C.  J.,  dl.  'See  also  1  Keb.  364.  389.    1 

reported  withoot  any  limitation  in  Siderf.  1 14«— Iti4.  Bacon  Ab.  Baran 

JBarle  v.  Pe^e,  1  Salk.  387.  is  against  and  Feme  H.  note  by  Ike  Sditor.  It 

^is   position;   and   the  incorrect  is  observable  that  the  position  is 

statement  of  Bridgman's  argument  not  adopted  in  Corny n's  Digest  tit* 

in  1  Keble  447.,  where  the  discus*  B^ron^nd  Feme.  (Q) 

§101}  of  the  case  in  II  H.  6.  30.  is 
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lees.  13  R.  2.  Account  60.,— 14  H.  7.  det.  160.^-81  H.  7.  40.,-^ 
^"^^'^^  20  H.  6. 22.  by  Newton  Chief  Jostice,— F.  N.  B.  62.  Some 
MAVBY  of  which  cjctend  to  contracts  of  the  wife  for  corn,  bread,  or 
Qqq^  other  necessaries  for  the  husband^s  profit,  or  expended  in  the 
household,  or  to  keep  his  house ;  and  Fitzh.  N.  B.  120.,  after 
all  these  authorities,  concludes  expressly,  ^Mhat  the  husband 
shall  be  charged  in  debt  by  the  contract  of  the  wife,  s^il  done 
atOhoritt/y  a  sa  feme  cTachaier  et  vender  purluy  /  autermcni 
nienij^ — If  he  give  her  authority  ,;-"^Aer?9ife  noi.  .  All  which 
cases  I  take  to  be  express  authority,  and  in  the  point ;  for 
they  prove  the  general  rule,  that  the  wife's  contract  shall  not 
bind  the  husband.  [^SoC.  Com.  112.  She  is  disabled  to  coo- 
tract  with  any,  without  the  consent  of  the  husband.]  Andt  if 
the  plaintiff  will  have  an  exception  out  of  this  general  rule, 
by  distinctions  between  contracts  for  necessaries  for  her  person 
and  contracts  for  her  family,  onus  probandi  lies  upon  him ; 
otherwise,  quod  generaUter  dictum  without  an  exception  must 
be  generaUier  inidiigendum  /  and  they  stand  for  so  many  au* 
thorities  in  the  point. 

The  case  of  Sir  Nicholas  Pointz,  7  Eliz.  234.,  seems  to  me 
(notwithstanding  all  that  hath  been  said)  more  than  a  bare 
authority. — Debt  was  brought  by  the  executors  of  Wheeler 
against  Sir  Nicholas  Pointz;  and  declared  upon  an  emissei  of 
silks  and  velvet ;  upon  a  non  delinei  pleaded,  upon  evidence  it 
appeared,  that  the  Lady  Pointz  without  the  assent,  command, 
or  will  of  the  husband,  bought  the  wares  for  her  apparel.  The 
mercer  knew  she  was  a  feme  covert,  and  delivered  the  wares 
to  her  tailor  upon  credit.  Sir  Nicholas  paid  the  tailor  for 
making  them  and  other  clothes  for  liimself;  and  after  the 
tailor  required  money  for  the  mercer,  which  he  refused  to  pay* 
Upon  this  evidence,  the  defendant  would  have  demurred :  but 
the  Jury  was  charged,  and  at  their  return  the  plaintiff  was 
nonsuited;  and  the  jury  affirmed  that  they  would  also  have 
given  their  verdict  against  the  plaintiff. — Tamen  mulium  dubi'- 
tavi  indcy  saith  Dyer.  What  was  this  doubt  i  Not  whether 
necessaries  or  not ;  there  was  nothing  of  that  in  the  case :  silks 
and  velvets  are  not  unfit  for  a  lady.  Nor  whether  the  con- 
trfict  of  the  wife  could  charge  the  husband  without  his  consent; 
for  nothing  was  touched  of  that  in  the  case,  and  so  not  withiq 
the  inde  dubilavit.  But  the  doubt  was  whether  this  payment 
by  the  husband  to  the  tailor,  who  made  the  clothes  of  those 
wares  taken  up  of  the  mercer,  was  not  an  assent  of  the  hus- 
band to  the  contract  with  the  mercer  for  the  things  themselves. 
iBut  it  was  t^ken  for  granted  by  both  one  and  the  other  as 
undeniable,  that  the  action  would  not  lie  if  there  were  no  m« 
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«Mt  at  all  of  the  basband  in  the  case ;  otherwise  that  point,    •    1609. 
trfaether  assent  to  pay  the  tailor  were  an  assent  to  pay  the      ^^^vw 
mercer,  would  not  have  come  into  the  question.  Manbt 

'    It  hath  been  urged  that  the  practice  for  these  last  twenty       Scon; 
years  hath  been,  that  the  mercer  shall  recover  in  such  cases; 
and  that  they,  before  whom  it  was  adjudged,  got  their  know- 
ledge in  the  best  of  times,  though  unhappily  they  came  to  be 
Jodges  in  the  worst. 

First,  Admit  the  practice  to  have  been  so :  they  must  re-  True  force  of 
member  that  the  coercive  power,  first  as  the  stat.  16  Car.  was  V*®  P^?^. 
expounded;    and  after  that  all  power  of  the  ecclesiastical  time  of  the 
courts,  (root  and  branch)  were  then  taken  away ;  and  so  ife-  common- 
tessity  made  it  more  excusable  in  those  judges,  if,  where  they  ^ 
fooDd  no  remedy,  they  made  one;  especially  when  there  w^s 
not  then  nor  like  to  be  any  legal  parliament,  consisting  of  a 
King  and  two  houses  of  parliament,  to  have  by  a  new  act  of 
parliament  supplied  the  defect.     It  was  upon  the  same  ground  iq  the  time  of 
they  allowed  suits  for  legacies  at  the  common  law ;  and  that  the  comnum- 
upon  an  elegit  they  adjudged  the  sheriflT  might  extend  eccle-  d^ion  wmT 
fiiastieal  tithes ;  which  was  contrary  to  the  common  law  before,  given  to  the 
as  you  may  see  F.  N.  B.  266.  C.  m.  ch.  4.  24  Car.  B.  R.  Rot.  ch^4  « 
78.    Harwood  and  Payton^s  case.     But  the  reason  in  both  cases  of  «li- 
cases,  and  so  openly  pronounced,  was  becnusc  the  bishops  ^^^h 
and  ecclesiastical  courts  were  taken  away.    It  was  upon  the 
same  reason,  that  within  this  twenty  years  the.  privileges  of 
peers  were  taken  away,  and  they  made  subject  to  arrests  and 
burning  in  the  hand  ;  because  the  peers  were  excluded  the 
parliament.    Will  you  allow  these  opinions  to  be  law  now, 
because  of  the  practice  then  ?  In  this  case  of  alimony,  the  opi- 
nion of  a  common  law  remedy,  even  in  those  times,  was  so 
unsatisfactory,  that  by  a  special  ordinance  of  parliament  they 
gave  jurisdiction  to  the  Chancery  in  such  cases. 

But,  secondly,  I  must  distinguish  between  the  practice  of  The  authoritv 
Guildhall  and  Westminster  Hall,  even  in  those  times.    It  was      jiS?^^^ 
indeed  the  practice  of  Guildhall  for  some  time,  where  it  was  ster  Hall  dc- 
made  qucssliofacli^non  juris ;  and  the  practice  in  some  cases  ^i^j^ns  distii^ 
became  a  grievance,  whilst  the  business  was  bandied  between 
the  wife,  the  mercer,  and  the  jury  (who  were  tradesmen).  But 
was  there   in  that  time  in  Westminster  Hall  any  judgment 
upon  demurrer,  or  special  verdict,  or  any  other  proceeding, 
where  the  ppint  of  law  came  judicially  before  them  }  I  know 
it  in  my  ovfVk  experience,  in  that  time  diverse  were  advised  to 
procure  special  verdicts,  or  to  demur  upon  the  evidence,  that 
the  matter  might  be  determined  at  Westminster  Hall ;  so  little 
^id  the  authority  of  the  practice  at  Guildhall  prevail  to  settle 

(f)  Harwood  v,  Paty  or  Payte,  Sty.  161.  8.    Hard.  65. 
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iMtf        the  law  in  the  point:  and  this  very  epeoial  verdiot  was  fiNmd 
^■^"^^^^^      in  ihat  time. 

Manby  Yet,  I  confess,  these  cases  of  charging  the  husband  by  the 

ScoTVi  contract  of  the  wife^  or  the  master  by  the  contract  of  the  ser- 
yant,  for  the  most  part  consist  more  of  matter  of  evideooe  than 
of  law :  wherein,  lest  there  should  be  any  mistake^  I  shall  de- 
liver my  opinion. 

In  both  cases  of  a  servant,  and  wife,  I  lay  it  for  a  ground^  they 

cannot  charge  the  husband,  or  master^  further  than  they  have 

an  authority  precedent,  or  consent  subsequent ;  but  how  fiur 

that  authority  or  consent  was  given  is  the  matter  of  fiieiy  and 

proper  for  a  jury. 

I  an  action        In  an  action  against  J.  S.  upon  a  contract  by  his  wifo^  a 

against  J.  s.     servant,  for  wares,  or  corn,  &c.  if  it  be  given  in  evidence^ 

!*^?i^^u"'     that  the  wife  or  servant  bought  the  like  before  upon  trust. 

tract  by  his  j     t    c     u  *u        -j  r       •*     •*    •  *•  -j   \Z 

wifeorser-  &nd  J.  S.  bath  paid  for  it,  it  is  a    presumptive  evidence 

^^"^^jLlI/  ^'  ^*   ^^^^   authority  to  this  contract  also;   and  the  court 

H  be  given  in  ^'^  give  direction    accordingly ;   as    in   the  case   27  Asa. 

eviience  that  pL  d.     But  in  case  of  a  feme  covert,  I  may  go  further ; 

^0,^1  ^'  though  there  be  no  implied  authority  created  by  law,  that  she 

boofihi  tbo  may  take  for  necessaries  "for  herself,  as  my  brethren  who  argued 

liMBl^,  foe  the  plaintiff  say  ;  or  for  her  family  without  her  husband's 

andJ.S.   '  consent;  yet  I  may  reasonably  presume  an  authority  in  fiicty 

luth  paid  for  if  ihe  wife  take  up  necessaries  for  her  family,  or  for  hers^l^  as 

samptive  evi-  p^rt  of  her  family ;  for  it  is  usual  that  the  wife  hath  adminia- 

dence  J.  S.  tration  and  management  of  these  household  afiairs.    And  the 

^y^toUi'iT  Scripture  commands  that  the  wife  guide  the  house,  1  Tim.  v. 

contract  14. ;  and  in  such  a  case,  if  an  action  be  brought  against  the 

u  h     *r  husband  for  goods  so  taken  up  by  the  wife  for  the  family,  it  is 

take  up  no-  ^^  itself  primd  facie  a  good  evidence  against  the  husband  of 

cessaries  for  an  authority  in  fact  given  to  the  wife,  that  the  wife  took  theqn 

for  heneff  as  "P>  ^"^  ^^^^  ^^^^  ^^^^^  ^^  ^^^  "^^  of  the  husband,  if  nothing  be 
murtofthe  proved  to  the  contrary.  But  it  is  but  a  presumptive,  not  a 
aothlMiU^in  Concluding  or  binding  evidence;  for,  if  the  hust>and  in  such 
fkct  from  Uie  case  shall  prove  that  at  that  time  he  had  a  steward  of  his  own 
husband  mav^  appointment,  who  had  authority  to  provide  all  things  for  the 
presumed ;       family,  and  usually  did  so ;  or  that  he  prohibited  his  wife  to 

for  it  is  usual  ig^\g^  yp  q^  i\^;^i  mercer  to  trust  her:  this  takes  off  the  pre« 
that  the  wife  .:'.,-.,..  "^ 

hath  the  raa-    sumptive  evidence  of  an  authority. 

nagement  of  the  household  affairs. 

if  an  action  be  brought  against  the  husband  for  goods  taken  up  by  the  wife  for 
the  fainily,  it  is  in  itself  primA  fade  a  good  evidence  against  the  husband,  of  an 
authority  in  fact  ^ven  to  the  wife,  that  they  came  to  £e  use  of  the  husband,  if 
nothing  be  provea  to  the  contrary  ;  as  that  his  tteward  usually  provided  all  thin^ 
for  the  fiiniily,  er  that  the  wife  ^wforHddm  to  take  up  the  goods,  or  the  mercer 
to  deliver  them* 

If  a  common        But  in  case  of  a  servant  at  large>  his  taking  up  of  wareS|  as  I 

servant  caae 

up  wares  for  the  (imily,  it  \%  no  presumptive  evidence  of  aa  authority  in  fact  from 

his  master. 
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teoeehrei  is  no  sueh  presamptive  eridence  of  his  aothority ;  tjf^^ 
but  you  must  either  prove  directly  the  authority  given,  or  a 
presumption  of  it  by  some  other  act ;  as  payment  for  what  the 
servant  bad  so  taken  up  before,  or  coming  to  the  use  of  the  g^vfi. 
rauater  by  bis  assent,  or  the  like;  though  a  general  declaration 
be  good  in  such  a  case.  D.  iet  St.  138.  9  R.  S«  Statham  ;  Con- 
tract 40. ;  27  Ass.  pi.  5. ;  1 1  H.  4. ;  Contract  31. ;  S7  H.  7. 40. 
Compare  tbem  together. 

If  a  feme  covert  live  with  her  husband,  and  take  up  mercer^s 
wares  for  herself  or  children,  in  an  orderly  ordinary  sort,  and 
IK>t  extravagantly  ;  in  an  action  against  the  husband,  I  should 
not  doubt  to  direct  the  jury  to  find  for  the  plaintiff,  if  nothing 
elsebeprov^  in  the  case;  for  I  should  presume  that  there 
was.an  authority  given  by  the  husband  to  the  wife  to  do  such 
thingS)  Us  being  things  usually  permitted  to  the  wife^s  mana- 
gery ;  and  that  it  is  not  to  be  presumed  that  the  wife  would  do 
it  without  the  husband's  privity  or  allowance.     But  if  the  wifb  when  it  ap- 
Aall  leave  her  husband  and  fhmily,  and  live  of  herself;  or,  as  J^"*^,*^*' 
In  our  case,  depart  from  her  husband  against  his  will,  and  take  the  wife  hath 
ip  wares  firom  the  mercer;  this  appearing  in  evidence,  the  pre-  j^^l'^J"*" 
sumption  of  factceaseth.    In  such  case,  I  conceive  a  judge  mny^ain^ 
ought  not  to  direct  a  jury  to  find  for  the  plaintiff.    But  if  by  his  will,  aod 
j^eading,  demai^rer  upon  evidence,  or  special  verdict,  in  any  of  ^ares  th?  ^^ 
theteses,  it  shall  he  acknowledged  or  found,  as  it  is  in  our  case,  presumptioa 
flittt  llie  husband  gave  no  allowance  to  the  wife's  contract,  nei-  rUy  Ui'f  ^^ 
Ibar  by  command  or  authority  precedent,  nor  by  consent  sub-  ceaseih. 
sequent,  there  is  no  place  left  in  presumption  of  an  authority 
in  iiet|  but  judgment  shall  be  given  against  the  plaintiff. 

Upon  the  whole,  I  conceive,  in  respect  of  the  incapacity  of 
dba  wife  to  contract  without  her  husband ; — her  inability  to  re- 
tain what  she  contracted  for  ;-^the  mischiefs  and  inconveniencies 
which  would  ensue,  if  she  might,  by  her  contract,  charge  her 
hoaband ;-— the  eongruity,  Ailness,  and  adequateness  of  the  re- 
medy in  the  ecclesiastical  court ; — ^the  novelty  of  this  way  of 
supply  of  alimony,  by  taking  up  wares  by  the  wife  against  the 
husband^s  will,  not  backed  by  former  authority,  or  practice  in 
good  times ;  and  the  stream  and  current  of  the  hooka  and  au- 
thoritiea  in  law,  running  encounter^— -that,  therefore,  Ibe  wife 
cannot,  by  the  common  law  of  the  land,  in  any  case,  by  way  of 
'contract J  charge  the  husband  for  wares  by  her  taken  up,  nolem 
votcnSf  without  his  appointment^  or  direction  precedent,  or 
consent  subsequent. 

I  am  now  come  to  consider  of  the  objections  on  the  plaintiff's 

paft,  against  this  opinion. 

The  first  was  this : — By  the  common  law,  the  husband  is 
bound  to  maintain  his  wife  ;  and^  therefore,  maintenance  being 
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iThe  common 
law  allows* 
that  which 
the  law  of 
6od»of  na- 
ture, of  rea- 
son appoint 


due  bj  the  common  law,  the  common  law  which  creates  a  duty 
will  create  a  remedy  by  the  common  law. 

This  argument  is  grounded  on  a  pure  fallacy :— * 

First,  for  the  proposition  itself^-i-That  by  the  common  law 
the  husband  is  bound  to  maintain  the  wife — it  must  be  agreed 
that  the  husband  is  bound  to  maintain  the  wife.  But  this  bond 
is  liot  by  the  common  law,  but  by  a  superior  law ;  the  law  of 
God — of  nature — of  reason — the  consent  of  all  nations. 

The  common  law,  which  is  made  up  of  the  quintessence  of 
reason,  allows  that  which  the  law  of  God,  of  nature,  of  reason, 
appoints :  but  the  lien,  or  duty  itself,  proceeds  not  from  the 
common  law. 

Again,  when  you  say,  by  the  common  law4he  husband  is 
bound  to  maintain  the  wife ;  and,  therefore,  a  remedy  is  given 
for  it  by  the  common  law ;  I  conceive  by  the  word  '  ^  boupd'' 
is  meant,  that  the  husband  is,  by  the  common  law,  compellable 
to  maintain  the  wife.  If  you  mean  by  the  common  law,  as  it 
excludes  the  ecclesiastical  law  of  the  land,  that  be  is  compel- 
lable,  I  deny  the  proposition ;  it  is  petitio  principiu  If  you  take 
in  the  ecclesiastical  law  in  the  proposition,  yon  must  take  it 
filso  in  the  consequence;  and  then  it  is  true,^  but  nothing  to 
yoor  purpose. 

1  will  make  the  very  same  argument  in  all  ecclesiastical 
causes  whatsoever.  By  the  common  law,  tithes  ought  to^be 
paid;  churches  ought  to  be  repaired  ;  wills  ought  to  be  proved; 
adultery  ought  to  be  punished: — therefore  doth  the  common 
law  give  a  remedy  in  these  cases.  This  is  neither  good  logic, 
nor  good  law.  The  truth  is,  the  argument  is  a  pare  fidlaey, 
and  it  hath  at  least  quatuor  termnos  in  it.    • 

Secondly ;  but  the  great  objection  is  that  ingens  telum  neces' 
sitatis(w)i  all  that    is  required,  say  they,  is^  necessaries  pro 


(w)  In  the  imperfect  argument  is 
the  following  passage  on  Uiis  point: 
^'  As  for  the  argument  from  neces- 
sity it  holds  not  in  this  case.  Public 
necessity^  indeed^  may  take  away 
private  property  from  another  in 
some  cases  $  though^  let  me  tell  you, 
the  airguments  from  necessity  are 
the  worst  kinds  of  arguments.  But 
private  necessity  cannot  do  it ;  for 
so  a  man  might  justify  stealing'of 
meat  or  corn,  because  else  be  should 
be  starved." 

The  argument  of  an  equity  arising 
out  of  public  necessities  was  in  vaia 
urged  to   Sir  Orlando   Bridgman^ 


when  Lord  Keeper,  in  1672,  in  the 
case  of  the  Bankers,  whom  the  stop- 
ping of  exchequer  payments  de« 
prived  of  funds  to  meet  the  demands 
of  their  customers.  The  proceed^ 
ings  in  chancery  do  not  appear  lo 
have  been  published  in  any  of  the 
printed  reports.  The  case  is.thay 
noticed  in  a  manuscript  in  the  po^ 
session  of  the  editor.  "  Mich.  I67S. 
In  a  case  touching  the  bankers,  wSo 
prayed  equrtj  upon  their  great  debW 
due  from  the  King,  •  which  he  had 
postponed  by  order  of  the  prity 
council.  Mr.  AUomey  cited  thi9 
casO)  that  is  the  time  of  &  8.,  wbt» 


in  the  CaniTMn  Pleas  and  in  other  QiUrls. 

xtdu  ei  veHiiu — ^ber  husband  denies  it  to  her.^ — He  cannot  di* 
rectlj  murder  ber  by  law ; — but  shall  he  starve  her  ?  She  wants 
for  Ihe  present ;  she  may  perish  if  she  stay  till  she  can  have  ali- 
mony decreed  to  her ;— or — her  husband  is  gone  beyond  seas, 
mid  hath  not  left  ber  sufficient  provision  ^ — sliall  she  take  up  on 
trust,  or  shall  she  starve  ?  An  infant  is  allowed  to  take  up 
neeessaries  in  such  cases  :-^hall  not  the  wife  much  more  ? 

In  answer  to  this,  I  must  observe,  those  who  have  argued 
this  case  on  the  plaintiff's  part  have  argued  the  case  as  if  it 
were  of  an  extreme  invincible  necessiiy-^tjamjam  vincentibus 
tmdis — the  wife  ready  to  fiimish  for  cold  or  hunger,  and  nothing 
required  for  her  but  quoad  esse :  whereas  our  case  is  only  con** 
eerning  conveniences;  and  not  those  neither  generally,  but 
suitable  to  her  husband's  degree.  [So  is  ^^  the  record  that  the 
wares  were  necessary  for  her,  and  suitable  to  the  degree  of  her 
husbaod,''  We  have  been  taught  at  the  University  that  ro  itpeTtoy 
that  which  is  convenient,  and  avayxaiov^  that  which  is  necesr* 
^iry^ — Are  several  topics.]  Necessity  and  conveniency  are 
ih  some  degree  opposite)  though  they  are  not  contrary,  they 
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'^here  was  a  war  between  the  King 

sand  the  Scots,  where  the  enemies 

■eSDtiered  and  destroyed  the  country 

K  a  the  north  for  divers  years,  so  that 

lords  had  no  rents  or  services, 

id  the  lords  brought  ce«Mv<l«ythere 

an  injunction  under  the  great 

in  such  case  for  the  tenants. 

^eck  cited  a  case,  where  there  was 

^    ^war  between  England  and  Den- 

rk,  the  King  of  Denmark  con- 

the  goods  of  the  English 

'Xi^rchants  there,   and   the  debtor 

P^d  the  debt  there,  and  after  the 

cv^itor  su6d  for  the  same  debt  here ; 

^nd  an  injunction  was  granted  here; 

and  Keck  said  this  court  is  a  court 

Estate  as  well  as  of  law."  Skinner's 

MSS.  fol.  255. 

'Hie  case  is  thus  noticed  by  Roger 
Korth :  '*  Before  that  ti  me  there  came 
tome  shrewd  difficulties  to  be  got 
over.  One  was  an  injunction  to  be 
granted  in  Chancery  to  stop  suits  at 
bw  against  the  bankers  upon  public 
necessity.  The  Lord  Keeper  Bridge 
man  proved  restive  on  this  point." 
IVorth's  Examen,  p.  88. 

Lord  Shaftesbury  succeeded  Sir  Or- 
lando Bridgraan,  and  granted  the  in- 


junctions:  but  within  a  short  time 
dissolved  them.  See  on  this  subject 
the  Mayor  of  London  o.  Bennet,  1  C. 
B.  44.  Mitford  on  Equity  74  n.  (p), 
and  the  evidence  of  Sir  S.  Romilly  be- 
fore the  Committee  of  the  House  of 
Commons  on  the  usury  laws,  1818. 
See  hlso  Basil  v  Atcheson,  4  Br.  P.  C. 
508,  8vo.  edit  as  to  abatements 
upon  mortgage  contracts  in  Ireland, 
'*  on  account  of  rebellions,  or  other 
public  calamities  happening  to  the 
estates  in  mortgage.'"  In  Tumour's 
Treatise  on  the  shutting  of  the  Ex- 
chequer, in  1673,  fp.  53,  &c.  arc 
some  important  ancient  prece- 
dents on  the  inviolability  of  pri- 
vate rights  and  property  in  lime  of 
the  extremest  public  danger.  In 
p.  86.  Tumour  remarks,  ^*  that  the 
civilians  also  do  evermore  chain  up 
this  voracious  lyon  of  necessity^ 
with  the  hardest  and  most  strong 
restrictions.**  In  p.  251.  of  this  case 
of  Manby  v.  Scott,  Sir  Orlando  Bridg- 
man  approves  of  even  a  Judge  yield- 
ing to  a  supposed  infereutinl  ne- 
cessity in  the  application  of  legal 
remedies. 
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IMti       Me  iHhoUj  disparate:  so  that  is  trtttb  tlie  urgfunaite  tnm  ex* 
^^^>^^    tmne  aeeessrty  and  danger  of  life  come  not  in  oar  ease. 
'ttAmn         Bol  then  take  the  case  to  be  of  midi  extreme  necemty  aa 
fl*V        tbey  pot  it — tlie  very  saoie  cases  of  necessity  wbicb  Ibey  pat  of 
a  wife,  I  can  put  of  a  cbild,  tbat  oogbt  to  be  provided  fer  by 
tbe  fetber  of  clothes  or  diet— It  wadts  tbeso  necessaries,  and 
a  stranger  provides  tbem ; — sball  tbe  fatber  be  cbarged  I    Yel 
be  was  by  law  bound  to  maintain  bis  cbildren.    I  will  pot  my 
brother  Twisden's  own  ease.    A  cbiM  in  tbe  fetber's  abseaee 
comes  by  a  hurt ;  the  wife  sends  for  a  surgeon,  and  cmrea  it. 
Saith  be,  sball  not  the  surgeon  recover  against  tbe  husband  i 
If  the  law  creates  a  contract,  the  law  chargetb  tbe  bnsband  in 
that  case,  upon  the  wife*s  sendii^  for  the  surgeon  ;  saitb  be, 
by  the  same  reason  it  shall  charge  him,  if  tbe  wife  send  for  ne- 
cessaries for  herself? 
A  sorgeon  I  ^ili  answer  this  first  by  asking  another  qoeation  •  Suppose 

who  is  sent  the  wife  had  not  done  this,  but  a  servant  bad  sent  fer  a  surgeoo 
OT8^nt*of^  for  the  child ;— shall  the  husband  ]ye  charfftd  to  pay  the  snrgeon^ 
A.  B.  to  tint  or  not  i  If  you  Miy,  he  shall,  then  there  is  no  difference  in  this 
child  am  re-  ^^^  ^^  necessily  in  the  contract  lietween  tbe  wife  and  the  ser- 
corer  tbe  bill  yant ;  and  so  it  is  nf>t  to  the  purpose.  If  you  say  the  husband 
only  upon  an  ^^^\i  ^^^  j^  charged  in  that  case ;  I  say,  by  the  same  reason 
tract  by  A.  B.,  no  more  he  shall  wliere  the  wife  sends  for  tbe  surgeon}  ooc 
^'OP^P^  shall  the  child,  as  I  conceive,  be  cbsrged  in  such  case. 
A.  ^gmvehis  But,  to  give  a  direct  answer  fo  the  point:  I  bold,  if  the 
wife  or  ser-      surgeon  be  sent  for,  and  cure  the  child ;  whether  he  be  sent 

rity  to^so^i^     ^^  ^J  ^®  ^^^>  ^^  ^V  *  servant,  it  may,  or  may  not,  bind  tbe 
for  the  husband  as  the  circumstances  may  he.    Bat  where  it  hinds 

surgeon.         ^^^  -^  j^iQ^g  i^\^  i^^l  ^  gp^^  ^^  implied  contract  in  law,  aa 

Ibey  who  argue  for  the  plaintiff  would  have  our  case  to  bo ; 
but  upon  a  contract  in  feet,  or  so  presumed  that  he  gave  aw- 
thority  to  the  surgeon  to  do  the  care,  or  the  wife  or  the  ser- 
vant to  send  for  him.  If  the  husband  had  been  at  home,  and 
fcyrbad  the  sending  for  the  surgeon  ;  or  he  had  procured  ano* 
ther  surgeon ;  and  this  surgeon  meddled  with  the  child  against 
bis  will ;— shall  this  surgeon  recover  in  an  action  upon  tbe  pro- 
mise against  him  ?  Nothing  less ;  which  shews  it  be  not  an 
implied,  but  a  contract  in  fact  that  binds  the  husband.  And 
tbe  same  law  it  is,  if  the  wife  had  been  wounded;  and  a 
surgeon  had  been  sent  for  to  the  wife  herself.  There  is  no 
doubt  of  it,  such  may  he  the  circumstances  of  the  case,  that  tbe 
husband  or  the  fether  may  be  dealt  witbal,  criminnHter^  aad 
severely  {Minisbed,  if  he  do  not  his  duty,  but  be  wilful  and  n^ 
ligent  in  such  cases ;  and  so  there  may  be  dehitunt  ex  deUdo* 
But  you  cannot  in  such  cases  make  a  debt  ex  contradUy  to 
charge  tbe  husband,  which  is  the  point  in  question. 
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So  it  is  if  tbe  fetber  goes  beyond  seas,  and  necessaries  are        1662. 
taken  up  for  the  children :  the  father  cannot  be  charged  by      ^^^V^^^ 
way  of  contract,  unless  there  be  an  authority  given  by  him.  Manby 

A  difference  hath  been  endeavoured  to  be  made  between       Scott. 
the  necessities  of  a  wife,  and  of  a  child.     If  it  be  a  child  not 
able  to  get  its  living  by  reason  of  infancy,  or  impotency,     1 
see  no  difference  in  reason  :  the  man  is  bound  by  the  law  of 
God  and  men  to  maintain  both  wife  and  children ;  but  yet 
there  was  more  colour  why  the  husband  should  be  bound  by 
the  common  law  to  maintain  his  child,  than  his  wife ;  for  that 
the  wife  had  a  remedy  for  maintenance  by  the  ecclesiastical 
law,  but  the  child  had  none  at  all.    It  is  clear  the  father  is  not  ^^  {^  clear  the 
chargeable  at  the  common  law  to  maintain  his  children,  other-  chargeable  at 
wise  than  as  the  late  statutes  for  the  poor  have  provided,  the  common 

But  take  all  for  granted  that  there  is  such  an  extreme  ne-  ren.  {x) 
cessity,  and  tbat,  therefore,  the  common  law  must  provide  in 
such  case  for  the  wife ;  then,  as  I  said  before,  the  consequence 
is,  (not  that  the  wife  might  take  upon  trust,  that  depends  upon 
a  mereer's  charity,  whether  he  will  lend  upon  trust ;  and  is  no 
XKBore  than  to  have  a  remedy  to  live  upon  the  charity  of  her 
A^iends,  till  maintenance  can  be  recovered  from  the  husband, 
b«3t  it  is  a  more  natural  consequence,)  that  the  wife  might  in 
ch  case  of  necessity  take  her  husband's  clothes  or  goods, 
d  pawn  them ;  and  his  money,  and  lay  it  out :  for  the  law  of 
l^Bolute  and  invincible  necessity  provides  for  the  thing  which 
necessary,  in  specie ;  and  gives  not  time  to  bring  an  action 
it.    And  Bridgeman's  case,  cited  by  my  brother  out  of 
obart,  fol.  11,  That  the  master  of  a  ship,  though  he  is  no 
^^Bmer  of  the  ship,  may  pawn  the  ship  in  case  of  necessity, 
«old  rather  prove  that  she  may  pawn  her  husband's  goods, 
an  take  of  a  stranger.     But  that  very  book  saith,  that  power  it  is  clearly 
^impawning  is  by  the  civil  law,  and  against  our  law ;  and  so  against  law 
^"^  is  clear  against  law,  that  the  wife  should  impawn  her  hue-  ^i^hatcver^a^' 
^^^"^Mtd's  goods,  or  take  his  money  without  his  consent,  to  lay  be  her  neces- 
«nt  for  necessaries.  f^^'^^'^ui 

impawn  nor 

But,  lastly,  the  ecclesiastical  law  provides  a  remedy  upon  husband's 
the  complaint,  as  I  said  before.     Let  it  appear  she  is  his  wife,  gooas,ortake 

r  7  rr  j   nioncj  wilh- 

"""      ' " out  bis  con- 

(x)  Except  inasmuch  as  by  the      And  under  this  sanction  the  Court  ^"^t  to  lay  out 
law  qf  nature,  which  is  part  of  the      of  Chancery  seems  to  have  always    •_ 
common  law,  maintenance  is  due      held  the  father  bound  to  support 
to  the  child  from  the  father,  Ray-      the  child  :  but  seethe  case  of  Mendez 
raond  500,  cited   1  Bl.  Comm,  1.  b.      de  Breti,   1  Ld.  Raym.   699.,   and 
C.I6;  aprincipic  recognized  in  deci-      King  v.  Muuday,  cited  in  the  mar- 
Rions:  see  Bacon's  maxims,  Reg.  18.      ginal  note  to  43  El.  c.  2.   s.  7.     16 
1  Ld.  Raym.41.  Waltbamv.  ?parke%      Viner,  tit.  Poor.  (A) 

S 
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1663.        and  maintenance  is  immediately  allowed  her,  mensatifrt  of 
^'^^^^'^^^      hebdomatim^  pendente  lite. 

Manbt  ^g  fQ,.  ^i^g  j,j^gg  Qf  jiu  infant,  it  bath  been  fullj  answered  aV- 

ScoTT        ready.   His  case  differs  from  that  of  a  feme  covert  in  these  four 
particulars: — 

L  The  infant  of  the  ap;e  of  discretion  is  not  a  person  disabled 
to  contract  as  the  wife  is. 

2.  His  actual  contracts,  if  for  unneCessaries,  are  -but  ?oid<* 
able. 

3.  He  contracts  for  himself,  and  not  for  another. 

4.  He  chargeth  himself,  and  not  another. 

But  a  feme  covert  is  disabled,  and  the  contract  of  a  persort 
C.  C.  so.  b.      disabled  is  void ;  as  the  contract  of  a  monk  during  the  voca'* 
5i*E.  s*.'^'^^'  tion,  if  he  were  not  the  prior  or  officer,  is  void.  II H.  6.  30. 
Saver  de  def.        In  case  of  an  idiot,  though  it  hath  been  said  (^)  that  an 
^*  idiot  may  contract  matrimony,  yet  that  is  not  an  evidence  to 

prove  that  he  may  make  a  civil  contract.  But  the  ground  of 
that  contract,  eoiyunctio  maris  etfoeminaSf  is  by^he  law  of  na- 
ture ;  and  the  matrimonial  contract  founded  upon  it,  is  a 
spiritual  contract,  and  in  case  of  such  natural  defect  of  reason, 
is  dispensed  withal.  But  (s)  I  hold  a  civil  contract,  though 
for  necessaries,  by  an  idiot,  after  be  is  found  by  office  to  be- an 
idiot,  or  a  lunatic,  after  he  is  found  by  office  to  be  a  lunatic,  is 
void.  Nay,  even  in  the  case  of  an  infant,  though  it  be  for  ne- 
cessaries, if  he  be  of  tender  years,  under  the  age  of  discretion^ 
and  under  a  guardian,  who  receives  the  profit  of  his  estate,  un- 
der favour  of  the  opinion  of  others,  I  conceive  he  cannot  be 
charged,  by  a  contract,  for  taking  up  necessaries ;  and,  there- 
fore, I  cannot  approve  of  the  late  course  which  hath  been  taken 
by  some,  of  arresting  infants  put  out  to  school,  for  their  board- 
ing, or  schooling,  by  their  guardians  or  parents,  as  legal  or  justi- 
fiable, (aa)  If  then,  under  the  age  of  discretion,  they  are  not 
liable  at  all ;  if  above  that  age,  yet  being  infants,  and  put  forth 
by  those  who  had  authority  or  command  over  them,  I  think 

(jf)  By  Stat.  15  G.  2.  c.  30.  the  ingthisexpressagreement  takes  away 

marriage  of  a  luuatic  is  declared  to  the  contract  to  be  implied  when  the 

be  void.  infant  comes  to  a  sfranger  to  board. 

(z)  Treatise  of  Equity,  R.  I.  c.  2.  In  Bainbridgc   v.  PicJ^ering,   2  Bl. 

^.  1.  and  Mr.  Fonblanque\s  Notes.  Rep.    1325.   it  was  decided  that  if 

(aa)  In   Duncomb  v.  Tickridge,  an  infant  lives  with  a  parent,  who 

9i  Aleyn  M.  24  Car.  1.  B.  K.,  pub-  provides  such  apparel  as  appears  U^ 

lished   in  1688.  it  was  attempted  to  the  parent  to  be  proper,  so  that  the 

charge  an  infant  for  diet,  lodging,  child  is  not  left  destitute  of  clothes 

and  apparel,  although  the  contract  or  other  real  necessaries  of  life,  the 

was  made  on  behalf  of  his  mother.  child   cannot    bind    herself   to    » 

^utRolldecided,  that  if  another  un-  stranger,  even  for  what  otherwise 

dertakcs  to  pay  for  an  infant's  board-  might  be  allowed  as  aeceasariM. 
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they  shall  not  be  liable  upon  a  contract,  supposed  in  law  to  be        1669. 
nade  by  themselves,  H^ben  there  was  an  actual  contracfby     '^^'^v^i*^  . 
their  parents  or  guardians.  Manby 

Now  a  feme  covert,  if  you  will  needs  compare  her  case  to       Scott, 
an  infant,  though  it  is  visibly  different,  she  is  sub  custode^  (they  a  feme  coTert 
are  the  words  of  Bracton,  lib.  5.  vide  C.  C.  112.)  under  a  is  under  a 
guardian  ;  and  such  a  guardian,  as  receives  all  the  profits  of  |"sb '^/^ho 
ber  estate;  and^  therefore^  is  disabled  to  contract  for  herself  receives  all 
for  necessaries.  ^^  profits  of 

The  next  objection  is,  that  the  ecclesiastical  court  gives  not  tuid  therefore 
a  sufficient  remedy  for  the  wife,  for  alimony ;  it  reaches  not  to  she  isdisabled 
the  busband^s  goods  or  lands  :  they  cannot  grant  a  sequestra-  for  herself  fd^ 
tion  ;  if  he  will  lie  in  prison^  be  renders  the  suit  fruitless.  And  necessaries, 
the  statute  of  21  Jac.  c.  24.  takes  notice  that  divers  persons  of 
sufficiency  have  obstinately  and  wilfully  chosen  rather  to  live 
^nd  die  in  prison  than  to  make  any  ^satisfaction  according  to 
'their  abilities :  and  his  imprisonment  gives  neither  clothes  nor 
^victuals  to  the  lirife; 

To  this  I  answer^  first,  Process  of  excommiinication  and  ex* 
^tcommunicato  capiendo  have  been  the  process  in  all  causes  ec<« 
«Jesiastical :  if  there  hath  been  a  defect  in  that  process,  it  hath 
Ibeen  so  in  all  ages,  and  in  all  causes  ecclesiastical,  most  of 
^ich  are  of  as  great  concernment  as  this  of  alimony.    And  if 
there  be  a  defect  in  it,  it  is  to  be  remedied  by  act  of  parliament; 
aod  not  to  find  out  a  new  remedy  for  it  at  the  common  law ;  that 
Were  in  the  consequence  to  take  away  to  the  common  law  all 
ecclesiastical  causes.    A  child  hath  a  legacy  left  by  the  father's 
^ill:  it  is  all  its  subsistence;  the  executor  will  be  excom- 
municate, and  lie  in  prison  rather  than  pay  it.  Shall  you  there- 
fore sue  for  a  legacy  at  the  common  law  ? 

But,  secondly.  You  have  here  both  excommunication  and 
imprisonment ;  you  bind  his  body,  and  you  bind  his  soul.  [Our 
<^wn  authors,  Bracton  and  the  rest,  say  he  hath  hprum  in 
f»nimd ;  and  "  cum  excommunicato  nee  orare^  nee  loqui^  nee 
palam  nee  abseondile^  nee  vesci^  licet. ^^ — C.  C.  133.  J 

He  that  knows  former  stories  will  find  that  excommunica- 
tion was  not  accounted,  hrutum  fulmen.  And  you  bind  his 
<^tate  too  ;  for  an  excommunicate  person  cannot  sue  for  any 
thing  due  to  him,  or  detained  from  him.  Is  your  remedy  at 
common  law  more  ?  Sue  for  a  debt  at  common  law; — the  de- 
fendant is  refractory,  and  upon  process  before  outlawry  ren- 
ders himself  to  prison,  and  will  not  appear.  The  new  statute, 
13  Car.  2.,  hath  given  some  remedy  to  force  an  appearance  ;— 
had  you  any  before  ? 

As  in  this  very  case,  the  plaintiff  sued  him  in  the  KingV 
^nch ;  if  the  defendant  bad  been  refractory,  and  gone  beyonrf 

8   2 
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166^.       seas,  or  kept  himself  out  of  the  way  of  arrest,— had  you  any 
^^^^*^^^^^      remedy  upon  his  lands  or  g^oods?    Certainly,  if  he  will  lie  id 
Ma  by       prison  rather  than  pay  his  wife,  he  will  do  so  rather  than  pay 
g J'*  the  mercer.    Well,  but  suppose  you  getati  appearance,  and  so 

at  length  you  r^dch  his  goods  or  lands,— can  you  hinder  him 
from  making  away  his  goods  and  lands  before  judgment  ?  If 
you  do  prevent  him  in  thiiR  action,  which  extends  only  to  main- 
tenance past, — can  you  hinder  him  to  do  it  for  the  future  ?  And 
if  he  do, — what  mercer  will  then  trust  the  wife  ?  If  you  say,  it 
is  not  to  be  presumed  he  will  sell  his  land,  and  divest  himself 
of  all,  and — exuere  patriam.  I  say  so  too:  but  it  is  the  same 
reason  to  presume  h6  Will  not  lie  under  excommunication,  and 
imprisonment,  and  lose  the  comforts  of  life,  rather  than  allow 
a  small  pittance  for  his  wife's  maintenance. 

And  this  is  my  third  answer  :  as  there  are  quasdam  posiulaia 
in  all  other  sciences  ;  so  there  are  some  grounds  and  princi- 
ples upon  which  all  laws  are  bottomed,  and  are  not  to  be 
argued  against.  It  is  to  be  presumed  every  man  loves  himself; 
he  will  not  pluck  out  both  his  own  eyes,  to  pluck  out  one  of 
his  neighbours.  This  principle  is  the  foundation  of  all  external 
obedience  to  the  laws,  (I  speak  not  of  the  consciehce,  or  in- 
ternal obedience  to  the  laws.)  That  is  the  reason  a  man  will 
iiot  steal  another  man's  horse,  or  break  his  house  ; — because  he 
fears  a  greater  hurt  to  himself  by  it  than  what  he  steals  will 
be  advantage.  Or  he  will  not  kill  another  upon  revenge, — be- 
cause the  fear  of  danger  to  his  own  person  by  hanging  for  it 
outweighs  the  sweetness  of  his  revenge.  This  is  the  general 
case ;  and  the  laws,  which  are  made  ad  ea  qnm  frequenlius  ac» 
cidttvly  go  upon  this  ground  ;  and  are  most  just,  although  there 
may  be  some  irregular  persons  who  break  these  rules ;  and 
will  kill  another,  though  they  are  sure  to  hang  for  it.  So  in 
this  case,  it  is  not  to  be  presumed,  that  the  husband  will  lie  in 
perpetual  prison,  sitb  salvd  et  arctd  custodid^  without  bail,  (aa 
he  must  who  is  imprisoned  upon  an  excommunicato  capiendo  /} 
and  be  debarred  a  communione  fidelium ;  and  not  be  able  to 
bring  an  action  to  recover  his  rights,  or  rents  detained  firom 
him  ;  nor  to  have  Christian  sepulture  ;  all  which  are  punish- 
ments of  one  who  lives  and  dies  excommunicate.  I  say,  it  is 
^^  not"  {bb)  to  be  presumed  that  the  husband  will  incur  all 
these  rather  than  allow  his  wife  a  competent  maintenance  out 
of  his  estate  ;  and  deprive  himself  of  the  comfort  of  his  life, 
and  residue  of  his  estate,  rather  than  allow  her  a  small  share 
of  it,  for  her  necessary  support,  which  the  laws  of  God  and 
man,  and  his  own  solemn  vows  at  his  marriage,  obliged  him  to. 


{Jib)  *»  JS^oV^  has  been  inserted  in  this  place. 
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0  bat,  8ay  they,  it  is  not  to  be  pFesumed,  tbat  the  husband         166^. 
will  not  be  refractory,  and  lie  in  prison;  for  the  stat,  of  21  Jac.      ^^-^^^^"^^ 
takes  notice  some  will  do  it.  Manby 

1  answer,  that  statute  says  only  some  will  lie  in  prison,  not       Scott 
the  greater  part ;  and  though  it  takes  notice,  that  in  some  cases 

the  fact  may  be  against  the  presumption  of  law;  yet  it  alters 
not  the  rule  upon  the  presumption  of  law.     That  very  law 
leaves  the  imprisonment  to  be  a  sufficient  satisfaction  during 
the  life  of  the  party  imprisoned ;  which  it  is  not,  otherwise 
than  as  it  presumes  a  man  will  pay  his  debts  rather  than  lie  in 
prison :  but  the  act  provides  only  after  his  death  for  a  new 
execution.     A  collateral  warranty  binds  upon  a  presumption  ^  collateral 
in  law,  that  the  ancestor  will  not  bar  his  heir  by  his  warranty,"  b^d^'upon 
but  he  will  leave  him  as  good  an  advancement.     The  statute  of  presumption 
Gloucester  took  notice,  "  some  tenants  by  the  courtesy,  with-  j^^     '  ^^^ 
out  leaving  assets,  would  bind  their  heirs  by  their  warranty ;  i^ill  not  bar 
and  provides  against  it ; — doth  this  take  away  the  presumption  his  heir  by  his 
of  law  in  case  of  collateral  warranty  by  tenant  in  dower,  or  he  will  leave 
other  ancestor  ?  [If  a  man  should  be  attainted  of  felony,  or  him  as  good 
treason, — what  remedy  hath  the  wife  for  maintenance,  or  the  nient 
creditor  for  the  debt  due  to  him  ?     And  vet  there  hath  been 
instances,  that  a  man  hath  confessed  a  felony  to  avoid  payment 
of  his  debts ; — shall  this  take  away  the  presumption  of  law,  that     ' 
a  man  will  pay  his  debts,  rather  than   be  condemned  to  die  ?J 
To  deny  the  force  of  presumptions  of  law  in  such  cases  is 
negare  principiaj  and  to  overthrow  all  laws. 

There  is  one  more  great  objection,  that  is, — if  in  this  case  the 
husband  cannot  be  charged  by  the  contract  of  the  wife,  for  ne- 
cessaries taken  up  for  herself  from  the  mercer  without  his  con- 
sent, then  the  husband  may  be  charged  in  an  action  of  trover 
and  conversion  ;  for  the  contract  being  void,  the  mercer  ought 
to  have  his  wares  again,  or  satisfaction  for  them  ;  etfrustra  di» 
redd  prohibetur^  quod  ex  obliquo  fieri  potest. 
To  this  I  give  a  double  answer: 

First,  I  conceive  no  action  of  trover  and  conversion  will  lie 

against  the  husband  and  wife  in  this  case.     It  had  been  long 

a  quasre^  whether  an  action  of  trover  and  conversion  will  lie 

where  there  was  a  lawful  possession  by  bailment,  because  of 

the  variance  between  the  action,  which   was  a  trover,  and  the 

evidence  which  was  a  bailment.     This  was  not  settled   till 

Isaacs  and  Clerk's  case,  Trin.  11  Jac.  B.  R.  Rot.  110.,  Moor 

Rep.  841.,  when  it  was  adjudged  upon   a  special  verdict  it 

was  good  enough;  for  the  trover,  or  bailment,  are  not  the 

cause  of  the  action,  but  the  conversion ;  and  therefore,  if  I 

deliver  goods  to  another  to  keep,  or  to  redeliver  upon  request ; 

if  upon  request  he  refuse,  an  action  of  trover  and  conversion 
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TFill  lie.    So,  in  case  they  be  given  in  pledge,  or  upon  eofidii 
tion,  and  the  pledge  be  redeemed,  or  the  condition  performed, 
upon  demand  and  refusal  an  action  of  (rover  and  conversion 
will  lie.    Nay,  suppose  a  ferae  covert,  as  feme  sole,  or  not 
known  to  be  a  feme  covert,  takes  up  wares  of  a  mercer,  or 
goods  for  the  use  of  her  family,  her  husband  not  agreeing  to 
it;  in  this  case  an  action  of  the  case  lies  for  the  deceit;  and 
peradventure  (I  say  peradventure  only,    for  that  comes  not 
now  in  question,)  an  action  lies  of  trover  and  conversion  ;  for 
the  contract  was  void  as  a  contract,  and  there  was  ignorantra 
facti.  Moor  538.,  Tompson  and  Gardiner.    And  in  all  those 
cases,  the  state  of  the  case,  in  point  of  fact,  was  altered  from 
what  it  was,  or  was  understood  (by  the  bailor)  to  be  at  the 
time  of  the  bailment,  or  delivery  of  the  goods.     But  when  the 
mercer  delivers  goods  to  the  wife,  knowing  her  then    to  be 
a  feme  covert  (as  it  appears  by  the  verdict  in  our  case,  he 
did,  the  husband  having  prohibited  him   to  trust  her)  to  this 
very  intent  that  she  should  make  use  of  them ;  this  f  take  to 
be  a  gift  in  law  ;  for  the  owner  intended  to  transfer  his  pro- 
perty,   and  that  the  wares  should  be  converted  to  the  de- 
fendant's use.    And  though  it  was  *  a  void  contract,  and  the 
mercer  futended  to  sell  them,  and  not  to  give  them,  yet  still 
the  property  is  altered  by  his  consent ;  and  his  ignorance  is  not 
ignorantia  facti^  hut  juris  ;  which  excuseth  him  not.    And  no 
action  of  trover  and  conversion  will  lie  in  the  case ;  for  an  ac- 
tion of  trover  and  conversion  supposeth  a  wrong  done;  and 
here  is  no  wrong  done :  but  that  which  the  wife  did  in  receiv- 
ing the  goods,  and  in  the  conversion  of  them,  was  by  the  con- 
sent of  the  mercer,  who  did  know  the  state  of  the  fact,  thai 
she  was  a  feme  covert ;  and  is  presumed  to  know  the  law,  that 
she  could  not  contract.   I  may  resemble  it  to  the  cases  at  com- 
mon law,  7  E.  3.  50.,  10  Co.  53,  [The  lord  demands  a  heriot ; 
the  heir  delivers  the  best  beast,  in  which  he  himself  hath  pro- 
perty in  his  own  right,  to  the  lord ;  this  amounts  to  a  gift.]  (c  c) 
A  man  puts  clothes  upon  the  image  of  a  Faint:  he  intended 
only  to    adorn  it ;  yet  becau^  it  was  a  gift  in  law,  for  so  the 
law  was  then  taken,  he  cannot  take  them  away  again  ;  and  his 
ignorance  of  the  law  shall  not  excuse  him.  11  H.  4.  31.  [The 
Wardens  of  the  Friars  Minors  took  away  a  young  boy  from  his 
parents,  and  clothed  him  ;  or  a  man  takes  away  another  roan's 
wife^  apd  apparels  ber  :  the  father  or  husband  shall  take  them 


(cc)  In  Brisbane  r.Dacres  5Taunt. 
146.  Sir  v.  Gibbs  C.  J.  says,  "  There 
is  a  case  of  money  paid  under 
Ai$tC<^  foT  Shadings  in  ^  market ; 


though  the  party  had  no  right  to 
distrain,  the  money  could  Dot  b^ 
recovered  back.'* 
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ftway  with  the  apparel ;  it  is  a  gift  in  law.]  And  our  case  differs,        1669* 

as  I  said  before,  from  those  other  cases  of  bailment.  If  goods  be     ^^^*v^^^ 

delivered  to  keep,  or  to  be  redelivered  upon  request,  and  re-      Manw 

fbsal  to  deliver  them,  the  state  of  the  fact  is  altered ;  the       Scoti. 

keeping  them  was  to  secure  the  discharge  of  the  pledge,  or 

performance  of  the  condition.  Where  the  goods  are  pawned,  or 

the  discovery  that  the  woman  to  whom  the  wares  were  delivered 

was  covert,  whereas  he  took  her  to  be  sole,  alters  the  state  of 

the  fiict  between  the  time  of  the  bailment,  and  the  action  brought. 

Van  in&nt  of  the  age  of  discretion  takes  up  wares  which  are 

not  necessary,  this  is  but  a  voidable  contract  :^  but  if  he  will 

avoid  it  in  part,  it  shall  be  avoided  in  the  whole.    And  in  that 

case,  peradventure  the  case  being  altered,  after  the  bailment 

of  the  goods,  an  action  of  trover  and  conversion  will  lie  :  but  Trover  und 

here  there  is  no  alteration  of  the  case  from  what  it  was  at  the  ^o'^^®'^**^'^ 

time  of  the  bailment.     The  mercer  knew  at  first  she  was  a 

feme  covert,  and  yet  consented  to  the  alteration  of  the  pro* 

perty  of  the  goods. 

But,  secondly,  admit  an  action  of  trover  and  conversion  did 

lie  in  our  case ;  yet  the  mischief  is  not  so  great  as  it  will  be  if 

llie  mercer  can  bring  an  action  of  debt,  or  indeb.  ass.;  for  the 

j*ea8on  is  not  the  same  where  the  action  ariseth  only  ex  con* 

traciu  of  the  wife  against  the  husband,  as  in  our  case ;  and 

"vvhere  it  ariseth  ex  delicto  of  the  wife,  as  it  does  in  trover  and 

conversion.    Where  the  action  of  trover  and  conversion  is  Where  the  ac- 

Si^;ainst  the  husband  and  wife,  the  husband'^s  name  is  put  in  and  conver- 

►jaly  for  conformity  to  the  law.    If  the  wife  die  before  judg*  sio^  is  against 
^,         A-       •  i_       •    J  A  •      •  •*  •  •     ^  the  husband 

the  action  is  gone ;  when  judgment  is  given,  it  is  against  hq^  ^if^,  the 

H^^h ;  the  wife  may  be  imprisoned,  and  taken  in  execution  as  husband's 
"ell  as  the  husband :  and  if  she  survive,  she  shall  be  charged  ^u^for'con^ 
>lone,  and  his  executors  free.    And  therefore  in  all  reason,  fonuity  to  the 
'here  she  charges  herself  as  well  as  her  husband,  she  will  be  l^fla*  be^ 

cautious  than  she  will  be  when  she  charges  her  husband  fore  judg- 
»nly,  and  not  herself.  ™®n*:  *^e  ^^ 

^^  tion  IS  gone; 

when  judgment  is  given,  it  is  a«;ainst  both  ;  the  wife  may  be  imorisoncd,  and  taken 
in  execution  as  well  as  the  husband  ;  and  if  she  survive,  she  shall  be  charged  alone ; 
and  his  executors  shall  be  free. 

But  there  is  another  difference  between  the  cases.    Admit 
"(lie  mercer  can  charge  both  husband  and  wife  in  an  action  of 
t.rover,  and  out  of  partiality  of  affection  will  charge  the  hus- 
band only  for  the  wares;  yet  he  can  do  it  but  once.     If  the  once  charge 
mercer  once  charge  the  husband  and  wife  in  trover  and  con-  the  husband 
version,  for  wares  delivered  to  the  wife  without  the  husband's  JJ^over'and"^ 

conversion  for  wares  delivered  to  the  wife  without  the  husband^s  consent,  and  again 
deliver  to  her  wares  without  such  consent,  he  shall  bring  another  action  of  trover 
and  conversion  against  the  husband,  because  the  second  delivery  will  be  an  evi- 
dence of  fraud  and  combination  between  the  niercer  and  the  wife  to  charge  the 
husband  whom  the  mercer  knew  not  to  be  consenting. 
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1662*        consent^  if  he  do  it  a  second  time,  it  is  an  argam^nt  of  the 

^"^^^^^^^      mercer's  consent  to  have  it  sp.    And  so  it  is  no  tprtious  ^ct  in 

MANBY      ijjQ  ^jfg  j^  ^gjjg  ijjg  ^area  from  the  mercer ;  but  an  evidence 

Scott.        ^^  fraud  and  combination  between  the  mercer  and  the  wife  to 

charge  the.  husband,  whom  the  mercer  knew  not  to  be  con^entr 

ing.    And  no  action  of  trover  and  conversion  will  lie,  if  tbe 

conversion   was  not  tortious,  being  by  the  mercer's  consent : 

but  if  the  wife  may  take  up  goods  from  the  mercer,  and  by  an 

implied  contract  in  law  charge  her  husband,  tbe  same  law  that 

gives  her  power  once,  in  case  of  necessity,  will  do  it  always  in 

case  of  like  necessity  pretended;   so  that  admitting  that  a 

trover  and  conversion  would  lie  in  this  case ;  yet  it  follows  not 

that  the  husband  can  be  charged  by  this  action  upon  an  as^ 

sumpsit  grounded  upon  a  contract. 

The  last  objection  is,  that  which  was  made  by  my  brother 
Twisden.  These  wares  were  taken  up  in  1658,  when  the  ec- 
clesiastical courts  were  de  facto  taken  away ;  and  the  act  of 
12  Car.  2.  takes  notice  of  the  clause  of  16  Car*  1.,  where- 
upon doubt  was  made  that  all  ordinary  power  of  coercion 
and  proceedings  in  causes  ecclesiastical  were  taken  away ;  and 
provides  against  it;  and  therefore  there  being  no  remedy  in 
the  ecclesiastical  courts  when  these  wares  were  taken  up, 
there  ought  to  be  a  resort  to  the  common  law. 

But  this  receives  a  clear  answer ;  for  the  law  was  the  same 
then  that  it  is  now,  only  force  and  tyranny  had  stopped  the 
Toice  of  it,  that  it  could  not  be  heard.  The  ecclesiastical  courts 
de  jure  had  then  their  existence,  though  there  was  an  obstruc- 
tion in  the  administration  of  that  justice  there.  And  the  act 
of  IS  Car.  2.  creates  no  new  law :  but  it  is  declarative  only 
that  the  act  of  16  Car.  1.  neither  doth  nor  shall  (so  are  the 
words)  take  away  the  ordinary  power  or  authority,  but  that 
they  may  exercise  all  manner  of  ecclesiastical  jurisdiction ; 
and  all  censures  and  coercion,  appertaining  and  belonging  to 
the  same,  in  as  ample  manner  and  form  as  they  did  or  might 
lawfully  have  done  before  the  making  of  that  act  of  16  Car. 
So  that  in  the  eye  of  the  law  this  power  was  then  in  being. 

In  cases  that  had  a  determination  before  his  Majesty's  happy 
return,  the  act  for  confirmation  of  judicial  proceedings  hath  its 
operation,  and  supplies  the  defect  of  legal  power.  In  other 
cases  not  provided  for  by  that  act,  we  are  to  consider,  not  what 
was  practised  then  as  law,  but  what,  in  truth,  was  law.  If  a 
legacy  be  due  by  a  will  made  in  those  times,  you  must  sqe  for 
it  now  in  the  ecclesiastical  court,  and  not  at  common  law ;  and 
so  in  this  case  we  are  now  to  judge  according  to  what  the  law 
is  at  the  time  of  the  judgment,  and  not  according  to  the  misin* 
terpretation  of  it^  in  the  times  when  this  action  was  brought. 
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So  that  having  (as  I  eonceive)  answered  all  the  objections        1669* 
made  on  the  plaintiff's. part;  upon  the  whole,  I  do  conclude, 
in  respect  of  the  incapacity  of  the  wife  to  contract,  without  her 
husband ; — her  inability  to  retain  what  she  contracted  for ; — the 
mischiefs  and  inconveniences  which  would  ensue,  if  she  might 
by  her  contract  charge  the  husband  ; — the  congruity,  fulness, 
and  adequateness  of  the  remedy  in  the  ecclesiastical  court ; — 
the  novelty  of  this  way  of  supply  of  alimony,  by  taking  up 
wares  by  the  wife  against  the  husband's  will,  not  backed  by 
former  authority  or  practice  in  good  times; — and  the  stream 
and  current  of  the  books  and  authorities  in  law  running  en« 
coonter;  that,  therefore,  the  wife  cannot  by  the  common  law 
of  the  land,  in  any  case,  by  way  of  contract,  charge  the  hus« 
1)and  for  wares  by  her  taken  up,  nolens  volens^  without  his  ap- 
pointment or  direction  precedent,  or  subsequent  consent.   And 
80,  my  advice  is,  that  judgment  ought  to  be  given  for  the  de- 
fendant. 

Justice  Hyde  objected  against  the  verdict,  that  it  appears 

not  what  the  wares  were  for  which  the  indebitatus  assumpsit 

H^as  brought ;  nor  whether  it  were  for  apparel,  nor  how  it  was 

fi>r  necessaries ;  whereas  what  is  necessary  and  what  is  conve* 

nient  is  to  be  tried  by  Jury. 

Sut  the  difference  is  between  a  special  pleading,  there  what 
»  necessary,  or  convenient,  or  reasonable,  is  to  appear  to  the 
Court. 

Tawcett  against  Barber  in  an  action  of  detinue  for  a  horse  Cro.  Eliz.  170. 

the  defendant  justifies  for  an  estray,  and  the  detainer  of  him  • 

^^^  his  pasturage, — he  ought  to  set  forth  in  certain  what  it  is 
''^ssonably  worth.  So  in  Pilkington's  case,  5  Co.  he  that  pleads  Co.Entr,  603. 
*^^der  of  amends  before  the  cattle  impounded,  must  shew 
^^^liat  amends  he  tendered,  that  the  court  might  judge  of  the 
''^asonableness  of  it. — So,  4  Co.  27.  if  the  question  come,  whe- 
^'^cr  a  fine  for  a  copyhold  be  reasonable,  it  shall  be  determined 
^^  the  opinion  of  the  Judges  before  whom  the  matter  depends, 
'^^  ither  upon  demurrer  or  upon  evidence  to  a  jury  upon  confes- 
on  or  proof  of  the  annual  value  of  the  land,  whether  the  fine 
^^nianded  were  reasonable  or  not. 

But  upon  the  general  issue  pleaded,  as  here  non  assumpsit^ 
B  particulars  are  but  matter  of  evidence,  and  need  not  be  set 
rth  in  the  declaration  ;  for  the  point  of  the  action  is,  whether 
^ftie  defendant  indebitatus  did  assume;  and   in  the  evidence, 
hat  the  wares  were,  or  whether  necessary  or  no,  comes  in  but 
^liquely ;  and  it  shall  be  supposed  that  the  particulars  ap- 
l^«ared  in  proof,  and  that  they  were  necessary.    The  Court 
rected  the  jury;  and  if  it  had  been  otherwise,  the  defendant 
ight  have  demurred  upon  the  evidence,  and  we  are  tajudge 
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1C65.  mily  of  wbat  the  jury  doubted,  which  was,  not  whether  the 

^^^^"^^  wares  were  necessary,    but  being  necessary  whether  beings 

Manbt  taken  up  without  the  husband's  consent,  the  husband  was  in 

3coTT,  '^^  bound  by  the  wife's  contract. 


In  page  31  of  No.  57  of  the  manuscripts,  there  is  what  in 
the  title  is  stated  to  be  an  ^^  imperfect  argument,  of  use  only  as 
to  the  contracts  bi/  servants  not  touched  in  the  other  argument 
delivered  in  the  Escchequer  Chamber."  It  is  obviously  n 
sketch  by  Sir  Orlando  Bridgman  himself;  and  it  seems  proper 
tp  be  published,  so  far  as  to  introduce  the  analogy  between 
the  jelations  of  husband  and  wife,  and  those  of  master  am} 
servant. 

Harg,  MSS.  <«  For  the  matter  in  law  I  am,  by  the  consent  (dd)  of  ray 

o.  5  ,  fol.  brethren  of  the  Common  Bench  and  Exchequer,  for  whose 
advice  this  case  was  adjourned  hither  out  of  the  King's  Bench^ 
to  deliver  our  concurrent  opinions  upon  the  first  and  general 
point  wherein  we  do  all  agree  ix\  tfie  matter  of  l^w  against  thq 
plaintiffs. 

^^  And,  therefore,  the  two  other  points  not  spoken  to  at  the 
bar,  and  being  to  be  argued  only  upon  admittance  of  the  lavir 

^  to  be  contrary  to  that  wherein  we  do  agree,  no  opinion  hath 

been  given  therein  by  my  brethren.    Nor  shall  I  say  any  things 
of  myseif  sententialiler ;  but  only  that  it  is  not  to  be  taken  for 
granted  that  those  points  of  tb^  husband,  his  forbidding  the 
^  plaintiffs  to  trust  his  wife,  or  concerning  the  allowing  of  her 

maintenance  after  her  departure  against  the  husband's  will,i 
are  over-ruled.  There  is  that  in  them  which  might  deserve  our 
present  consideration,  if  we  had  not  been  unanimous  in  the 
other  point ;  for  as  to  the  first,  the  forbidding  the  plaintiffs  to 
trust  the  defendant's  wife,  if  necessity  did  make  the  wife's  con« 
tract  for  apparel  good  against  the  husband,  yet  there  appears 
no  necessity  that  this  contract  must  be  made  with  the  plaintiffs  : 
and,  therefore,  it  is  to  be  considered,  whether  the  defendant'^ 
forbidding  them  to  trust  h^r  doth  not  stand  good  as  a  prohi- 
bition, unless  it  were  found  by  the  verdict  that  she  could  not 
take  it  up  of  any  other  persons  (which  is  not  found)  ;  for  per- 
haps he  might  have  just  cause  to  except  against  them  for  un-t 

If  a  servant      reasonable  prices,  or  bad  wares,  or  ill  usage  formerly.     If  my 

formerly  em-   servant  had  been  formerly  employed  to  buy  mercery  wares,  oif 

^rares  for  the  use  of  a  family,  buy  still,  continuing  in  the  family,  the  master  is  bound 
by  it:  but  if  an  express  prohibition  be  given  to  the  tradesman  not  to  sell  to  that 
servanty  the  power  which  he  had  in  law  ceasetb. 


{dd)  The  other  Judges  themselves      contrary  to  this  apparent  expecta^ 
delivered  their  opinipn  in  this  case      tion  of  Sir  Qrlando  Bridgman. 
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other  tbingSyfor  the  use  of  my  family,  if  he  buy  still  (continuing*        1063* 
my  servant)  1  am  bound  by  it :  but  if  I  prohibit  the  mercer  to 
Bell  to  him,  the  power  which  he  had  in  law  ceaseth,  if  he  trust       ^^^^ 
bim  contrary  to  this  express  prohibition.     And  it  shall  not  bind       Scott 
me ;  for  aliud  est  prohibere^  aliud  non  dedicere  /  [8  E.  4.  11.  Br. 
Contract,  34.   It  binds  not,  if  the  servant  after  a  countermand 
to  him  given,  do  buy.     By  the  same  reason,  if  the  mercer,  after 
a  countermand  to  him  given  do  sell.]    I  say  this  may  be  urged : 
but  yet  it  seems  to  me  in  our  case  of  a  feme  covert,  that  this 
point  falls  into  the  main  question ;  for  if  the  law  will  create  a 
debt  upon  the  wife's  taking  up  goods  against  the  husband's 
will,  to  charge  the  husband,  the  prohibition  precedent,  I  think, 
cannot  alter  the  law.    And  it  differs  from  the  case  of  a  ser-  ^  servant^ 
rant ;  for  a  servant's  contract  is  supposed  good  upon  an  autho«  supposed  to 
r ity  given  by  the  master  himself,  which  may  be  recalled.  But  the  be  good  upon 
wife,  admitting  the  law  to  be  with  the  plaintiffs  upon  the  main  ^^^  by  the 
point,  is  supposed  to  act  upon  an  authority  and  contract  made  master  nim-^ 
y  law,  which  the  act  of  the  party  cannot  prevent.  '  be  r^ 

^^  But  we  do  all  agree  upon  the  main  and  general  point  (laying  called, 
side  the  consideration  of  all  other  circumstances  in  the  case)  Fol.  35. 
liat  if  the  husband  do  not  allow  to  his  wife  necessaries,  as  ap« 
arel,  or  the  like,  and  she  take  them  up  upon  trust,  the  husband 
\  not  chargeable  to  pay  for  the  same. 

^'  I  shall  very  briefly  deliver  the  reasons  thereof,  and  incident- 

lly  answer  the  reasons  to  the  contrary. 

^^  The  reasons  are  these:  the  common  law  of  the  land  allows 

0  contracts  made  by  the  wife  to  bind  the  husband,  when  his 

onsent  was  not  had  to  it,  either  precedent  or  subsequent^  But, 

dly,  the  ejcclesiastical  law,  (which  is  also  part  of  the  commoi^ 

aw  in  a  larger  sense)  though  it  extend  not  to  make  good  such 

^  contract,  for  contracts  are  of  temporal  conusance,  yet  it 

1)rovides  a  remedy  for  the  wife,  when  the  husband  will  not 

allow  her  necessaries. 

'*  For  the  first;  by  supposition  of  law  the  wife  ought  to  be 
^  sub  potestate  viri  et  regimine^  et  gubernatione  viri  /  they  arQ 
words  of  the  writ  of  supplicavit^  F.  N.  B.  80  (ee)  and  she  is 
not  sui  juris.  If  she  make  a  contract  or  agreement  without  her 
husband,  if  it  should  be  good  in  law  it  must  charge  the  hus^ 
band  ;  and  the  law  thinks  it  not  reasonable  that  he  should  be 
charged  with  any  contract  of  his  wife,  without  his  own  consent. 
Our  books  are  full  in  this  point,  13  R.  2.  Ass.  50. ;  S  R.  IS.  Bw^ 
Cent.  40. ;  34  E.  1.  ;  Det.  163. ;  21  H.,  T.  40. ;  and  14  H.  7. 
Det.  160. ;  20  H.  6.  22.  per  Newton ;  v.  n.  Br.  62.  (ff). 


(ee)  Query,  F.  N.  B.  239.  man  shall  be  charged  upon  a  contract 

(ff)  ''  Note,  that  sometimes  a     by  his  wife,  baimfi  9(ynr9At  9t  f^^b^ 


ses 
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Which  books  prove  thi^t  the  contract  of  the  wife^  though  for 
corn^  bread^  or  other  necessaries,  which  come  fpr  the  profit  of 
the  husband,  or  are  expended  in  the  household,  or  to  keep  his 
house,  (as  the  books  of  21  H.  7.  40.,  and  v.  n.  Br.  62,  are) 
shall  not  bind  the  husband,  unless  he  had  given  a  general  com- 
mand precedent,  or  afterwards  assented  to  it,  as  in  case  of  a 
servant.  And  F.  N.  B.  120,  G.  after  all  these  authorities,  con- 
cludes expressly  in  case  of  a  feme  covert,  as  ip  case  of  a  servant, 
the  husband  shall  not  be  charged  by  the  contract  of  the  wife, 
if  he  give  her  authority  to  buy  and  sell  for  him ;  auUrmeni 
nienL 

^'  Nay,  the  old  books  were  so  clear  on  this  point,  that  it  was 
long  a  doubt,  if  the  wife  bought  things,  if  they  came  to  the  use 
of  the  family,  but,  upon  the  emption  or  contract,  it  w^s  not 
expressed  that  they  were  bought  to  the  useof  the  husbaqd, — whe« 
ther  it  was  good,  though  the  husband  did  afterwards  assent,  as 
supposing  it  a  void  contract,  ab  initio.  So  is  SI  H.  7*  4.,  and 
SO  H.  6.  32.,  and  v.  n.  Br.  makes  a  query  of  it  (gg)*  But  the 
resolution  of  Tatham's  case,  27H.8. 125.  that  the  agreement  of 
the  husband  after  makes  it  in  law  an  agreement  with  him^ 
settles  that  doubt ;  and  so  it  is  also  agreed  in  Taylor  and 
Pratt's  case.  In  29,  SO  Eliz.  B.  R.  S  Cro.  62.,  an  agreement  or 
gift  by  the  wife  is  good,  if  the  husband  assent  to  it.  So  in  case 
of  a  servant.  Dr.  and  St.  137.,  if  be  .makes  a  contract  in  his 
master's  name,  the  contract  shall  not  bind  his  master,  unless 
it  were  by  his  master's  commandment,  or  that  it  came  to  his 
master's  use  by  his  assent ;  which  proves,  that  if  they  came  to 
his  use,  and  not  by  his  assent,  it  binds  not. 

^^  But  though  the  law  make  the  wife's  contract  good  upon  the 
husband's  assent  to  it ;  yet  it  makes  it  good,  not  as  a  contract 
or  gift;  of  the  wife,  but  as  the  contract,  gift,  or  agreement,  of  the 
husband.  And  so  it  is  said  expressly  by  Fitzherbert,  in 
Tatham's  case,  27  H.  8.  fol.  26. ;  for  to  say  truly,  what  the 
wife  acts  in  such  cases,  is  not  properly  as  a  wife,  but  as  a  ser- 
vant ;  and  our  books,  which  put  the  case  of  a  contract  by  a 
feme  covert,  at  the  same  time  put  as  parallels  thp  case  of  a 
servant  or  monk,  who  is  but  as  a  servant  under  his  sovereign. 


other  person.  As  vhen  my  bail i AT 
buys  ^eep  or  other  things  for  my 
use,  I  must  pay  that  debt ;  and  the 
plaintiff  is  not  bound  to  shew  in  his 
declaration  that  the  bailiff  had  au- 
thority to  buy  for  me;  but  I  am 
liable,  inasmuch  as  the  things  bought 
came  to  my  use.    D.  3  T.  R.  2. 

•*  But  according  to  Newton,  if  ray 
servant  or  wife  buy  any  thing,  I  am 


not  liable,  although  this  comes  to 
my  use  afterwards^  But  if  the  thing 
were  originally  contracted  for  to 
my  use,  then  I  shall  be  liable  if  it 
comes  to  my  use.  Quaere  of  this 
difference.  H.  20.  II.  6." 

La  vicux  Natura  Brcvtum, 
61.  a.  62.  b.     Ed.  1672. 
iss)  Sec  note  (y/)  above* 
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^  And  this  affords  me  another  reason  why  the  wife's  contract       1662. 
for  necessaries  for  herself  binds  not  her  husband ;  for  what  she     ^^-^^^^'^^ 
does  as  a  contractor,  she  does  as  a  servant.    If  a  contract      Manbt 
be  made  by  a  servant  which  binds  the  master,  whether  he       Scott. 

consented  before  it  is  done,  or  after,  yet  the  declaration  in  debt,  p^|^  ^^^  ^^ 

or  in  an  action  of  the  case  upon  an  assumpsit  against  the  master,  if  a  contract 

must  be  upon  a  supposal  of  the  contract  to  have  been  made  by  ^®  "^^whfch 

the  master  himself.    And  if,  in  the  action  against  the  master,  inndsthemas- 

the  declaration  were  laid,  secundum  verttatem  factu  that  the  ^\1^^  the  ^ 

servant  contracted  for  the  wares  or  goods,  it  were  naught ;  for  ^^i^^^  ^^  ^^ 

it  is  the  master's  command  or  assent  that  gives  this  influence  to  action  of  the 

it,  and  makes  it  his  contract.  ^mtmptU  a- 

^'  One  brought  an  action  of  debt  against  another  for  wool  sold  gainst  the 

rohira  by  the  plaintiff's  servant ;  the  defendant  offered  to  wage  ^e^^pooT^' 

his  law ;  the  plaintiff  refused,  because  the  contract  was  made  supposal  of 

f^y  his  servant,  and  in  this  action  he  had  declared  that  the  ser-  J^©  con^c' 
^  '  .to  have  been 

^^rant  sold  the  wool.  Green,  the  judge,  who  gave  the  rule,  said,  made  by  the 
^  We  intend  you  counted,  as  by  law  you  ought,  that  you  your-  '"J5?*®"i,  T' 
is^If  that  were  the  plaintiff  sold  the  goods  ;  for  otherwise  you  he  consented 
ave  rto  cause  of  action  against  the  defendant,  but  an  action  of  before  it  wm 
ccount  against  your  own  servant :  and,  therefore,  because  the  ' 
laintiff  reftised  the  law,  judgment  was  given  against  him.' — ^ 
.  S.  Stalham. 

*^  And  as  it  is  in  the  case  of  a  contract  by  a  servant,  so 
"t  is  in  case  of  a  contract  by  the  wife,  which  binds  the  bus- 
,  either  in  respect  of  his  command  precedent,  or  sub- 
uent  assent  to  it.    If  an  action  be  brought  by  or  against  If  an  action 

he  husband  upon   such  a    contract,    the    declaration    must  ^brought by 

*■  ^  or  against  the 

of  a  sale  by  or  to  the  husband ;  or  an  assumpsit  by  or  husband  upon 

o  the  husband ;  and  so  it  is  in  our  principal  case  here  for  a  conhract  by 
ecessaries    for    the  wife.      The    declaration    is, — that  the  which  binds 


ires  were  sold  to  the  husband,  and  that  the  husband  pro-  ^^e  husband, 
"*hised  to  pay  the  plaintiff.    If  the  declariation  Were  secundum  spectof  his 
'^rei  veritatemj  that  the  wife  bought  the  gdods  for  necessaries,  command 
'^nd  so  declared  against  the  husband  as  chargeable  by  law,  it  s,I[bsequent  ^' 
^ere  an  ill  declaration.     That  is  the  express  case  of  34  E.  I.  assent  to  it, 
Det.  163.  cited  before  to  other  purposes.     In  debt,  the  plain-  J^^^^^'i*™^ 
tiff  counted  that  the  defendant's  wife  bought  of  him  10  quar-  of  a  sale  b^f 
ters  of  wheat,  which  came  to  the  defendant's  profit :  and  upon  ?^'2^®  ^"*" 
demurrer  the  count  was  adjudged  bad ;  for  the  wife  shall  not 
be  charged  by  it,  nee  per  consequentiam  the  husband  ;  these  are 
the  words  of  the  book.  It  is  true,  that  book  goes  farther, — that 
if  the  plaintiff  had  declared  that  the  defendant,  by  Alice  his 
wife,  had  received  so  much  to  his  profit,  he  should  have  re- 
covered ;  and  that    14  H.  7.  was  agreed   accordingly  before, 
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JPitzh.  Det.  160.    But  that  book  is  not  to  be  underBtood  as  i^ 
the  delivery  of  corn  to  the  wife  to  the  husband^s  profit  should 
bind  him  without  his  consent ;  for  that  is  expressly  contrary 
both  to  the  law,  as  it  appears  by  the  authorities  which  have  been 
cited,  and  is  acknowledged  by  all  persons  who  have  argued  this 
case  on  the  plaintifi^'s  side,  and  distinguish  between  necessaries 
received  by  the  wife  for  her  person,  and  things  which  comq  to 
the  use  of  the  family ;  and  is  expressly  contrary  to  that  book) 
14  H.  7.  Det.  160.  there  cited.  But  upon  considering  the  cases 
it  will  appear  that  the  weight  of  the  case  lies  upon  this  : — 
that  the  wife's  taking  up  the  wheat,  if  the  husband  consent  and 
receive  it,  binds  him.     But  you  must  not  declare  in  that  case 
upon  the  contract  of  the  wife,  but  upon  the  contract  of  the  hus- 
band ;  or  if  you  mention  the  wife,  yet  still  you  must  declare 
that  the  husband  contracted  and  received  it  by  the  hands  of 
bis  wife  to  his  profit,  by  the  husband's  general  command  pre- 
cedent, or  assent  subsequent ;  it  coming  to  his  profit,  makes  it 
a  good  contract ;  and  so  is  that  case,  Det.  160.,  to  which  it 
refers,  and  refers  upon  that  point  only.     But  the  husband's 
consenting  or  not  consenting  appears  not,  which  is  to  be  men- 
tioned in  the  declaration,  it  being  part  of  the  matter  of  evi- 
dence after  issue  joined,  whether  it  was  his  consent  or  not ;  and 
also,  if  the  servant  or  wife  do  make  a  contract  for  that  whic& 
comes  to  the  profit  of  the  husband,  it  shall  be  presumed,  prirnd 
Jacie,  that  there  was  either  the  command,  or  allowance  of  the 
husband  or  master ;  for  no  one  is  presumed  to  do  an  unjust 
thing.    But  still  it  is  but  presumptio  donee  probetur  in  contra^ 
rium :  2  R.3.  Statham  cited  by  Kitchin  (A  A). 

^^  Now,  the  use  I  make  of  the  cases  before  cited  is  this : — If 
the  wife  might  bind  the  husband  by  law  for  necessaries  for 
herself,  without  his  command  or  consent,  the  same  law  which 
created  that  right  and  interest  to  the  wife  would  also  have 
enabled  the  plaintiff  to  declare  secundum  veritatem  faclij  ac- 
cording to  the  truth,  that  the  wife  took  up  the  goods  for  ne- 
cessaries for  herself,  and  so  have  charged  the  husband.  But 
the  law  not  allowing  any  such  declaration,  but  only  to  declare, 
as  in  the  case  of  a  servant ;  so  in  the  case  of  a  wife  there  must 
be  a  command  precedent,  or  assent  subsequent,  if  you  will 
charge  the  husband  by  the  wife's  contract,  though  for  neces« 
saries  fit. 

^'  It  were  a  strange  instance,  and  without  a  parallel,  that  the 
^ife  might  charge  and  fetter  her  husband  by  her  contract 
against  his  will,  and  slip  her  own  neck  out  of  the  collar.     Bui 


(hh)  On  Court  Lcels,  186.  b. 


nt  the  Common  Pleas  and  in  other  CoUrtsi  S'/l 

ttie  law  makes  no  difference,  it  appears  by  these  cases,  between        l662i 
the  contract  of  a  servant  and  of  a  wife,  or  between  a  wife  where 
she  contracts  for  herself  for  necessaries,  and  where  she  con-      Manby 
tracts  otherwise  for  herself.     The  declaration  must  still  sup-       Scott. 
pose  the  contract  to  be  made  by  the  husband  or  master ;  and 
therefore,  as  in  the  other  cases,  the  ground  in  law,  why  it  is 
,laid  to  be  the  husband  or  master's  contract,  is  his  command,  or 
assent,  for  otherwise  it  were  not  his  contract ;  so  it  must  be  in 
this  case  also. 

.  *'  To  say  the  truth,  these  cases  of  contracts  by  servants  or  Fol.  37.  b^ 
femes  coVert  consist  more  of  a  matter  of  evidence  than  of  laWi^ 
if  a  servant  (who  is  a  servant  conus)  and  used  to  take  up  wares 
on  trust,  takes  up  wares,  and  they  come  to  the  use  of  the  family, 
in  an  action  against  the  master,  the  Judge  will  give  direction 
to  find  for  the  plaintiff;  for  his  being  a  known  servant  and 
Dsed  to  take  up  wares  upon  trust,  and  the  goods  coming  to  the 
use  of  the  family,  it  shall  be  presumed  that  he  had  authority 
from  his  master,  or  that  his  master  consented  to  it,  and  that  it 
was  bought  to  his  master's  use  and  in  his  master's  name.  But 
if  upon  pleading,  a  verdict,  or  direct  evidence,  it  shall  appear 
that  the  servant  bad  no  such  power  to  take  up  on  trust,  nor 
that  the  master  assented,  there  the  law  will  lie  against  the  plain- 
tiff; for  the  servant's  power  is  not  further  than  the  authority 
given  him.  If  it  be  only  to  buy  with  ready  money,  he  cannot  go 
on  trust." 

This  imperfect  argument  concludes  in  the  following  words  i 
^  It  is  safest  to  follow  the  steps  of  our  ancestors;  and,  though  our 
law  do  not  allow  so  extravagant  a  power  as  this  to  the  wives, 
}et  there  is  so  much  provision,  care,  and  indulgence  for  them 
by  the  laws,  and  the  genius,  custom,  and  constitution  of 
the  people,  which  gives  them  more  freedom  of  converse  than  in 
other  nations,  where  the  wife  hath  a  peculiar  estate,  that  it 
hath  been  called  the  women's  island ;  that  it  was  no  less  than 
a  proverb,  that  if  a  bridge  were  made  over  the  sea,  all  the 
wives  in  Europe  would  come  hither ;  and  I  trust  that  fair  cha- 
racter will  still  be  given  of  this  nation. 

^^  So  that  I  hav^  done  with  the  case;  the  ecclesiastical  law 
provides  a  remedy  for  the  wife  where  the  husband  denies  her 
necessary  maintenance.  The  common  law  allows  not  the  wife 
to  do  any  thing  by  way  of  contract,  which  may  charge  her  hus- 
band, without  his  consent ;  no  authentic  report,  or  record  in 
any  age  or  succession  of  time,  hath  or  could  be  produced  of 
such  an  action  brought  and  maintained,  till  those  troubles, 
and  ailLer  the  coercive  power  of  the  ecclesiastical  courts  taken 
away ;  and  the  inconvenience  would  be  exceeding  great  if 
such  a  law  should  be  now  introduced ;  and  therefore  I  con** 
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ceive  it  best,  stare  super  vieis  antiquas  ;  and  as  well  on  behalf 
of  my  brethren  of  the  Common  Bench  and  Exchequer,  as  of 
myself,  do  advise  my  lords  the  Justices  of  the  King's  Bench 
to  give  judgment  for  the  defendant/' 


Harg.  MS. 
No.  56.  foL 
f9. 


The  custom 
in  the  city  of 
London  to 
make  by-laws 
hath  been  al« 
lowed  beyond 
the  time  of 
memory. 


HUTCHINS  V.  PLAYER,  Chamberlain  of  London. 

Hil.  14  and  15  Car.  IL  (a) 

[An  ancient  custom  in  the  City  of  London  for  the  Mayor  and  Alder- 
men, with  the  assent  of  the  Common  Council,  to  make  by-laws  in 
order  to  enforce  the  execution  of  their  other  good  customs,  is  good, 
if  the  by-laws  are  beneficial  to  the  public,  and  consistent  with 
the  good  faith  upon  which  the  Corpocation  of  London  is  bound  to 
act. 

The  act  of  Common  Council  to  regulate  old  and  new  draperies  in 
Blackwell  Hall  and  Leadenhall  is  valid.] 

Bbidgman,  C.J. 

A  writ  of  habeas  corpus  issued  to  the  Mayor,  Aldermen,  and 

Sheriffs  of  London^  to  bring  the  body  of  Samuel  Hitchins, 

alias  Hutchins,  before  the  j^ustices  at  Westminster,  die  Veneris 

proxim.  post  Octab,  Hilarii^  teste  28  Nov.  14  Car.  2.     Sir 

John  Robinson,  Mayor,  the  Aldermen,  and  Sir  Thomas  Blud- 

worth  and  William  Turner,  the  Sheriffs,  make  this  return : — 

That  London  is,  and  time  whereof  the  memory  of  man 

is  not  to  the  contrary,  hath  been,  an  ancient  city ;  and 

that  in  the  said  city  habetur,  et  a  toto  tempore  pras- 

dicto  habebaturconsuetudo  usitata  et  approbata^  quod 

si  aliquae  consuetudines  in  dicta  civitate  obtinent  et 

approb.,  in   aliqua  parte  difficiles  et  defectivsB  exia- 

tunt,  sen  existerunt,  aut  aliqu4  in  eadem  civitate  de 

novo  emergentia,  ubi  remedium  prius  non  existet, 

sen  existerit  ordinatum,  emendatione  indigeant  Maior 

et  Aldermanni  civitatis  praedictas  tempore  existentes 


(a)  *'  Upon  a  habeas  corpus  for 
Hutchins,  a  special  bilaco  in  Lon- 
don was  returned  with  the  body, 
and  the  court  would  not  bail  him  ; 
for  there  no  precedents  could  be 
awarded;  but  he  was  bailed  to  a 
certain  day  ad  comparendum  ;  and 
so  de  die  in  diemC^    Harg,  Ml^S.  No. 


55.  fol.  153.  This  case  is  cited  in 
Mr.  Norton's  argument  against  the 
claim  of  non- freemen  to  deal  by 
wholesale  within  the  jurisdiction  of 
Uic  city  of  London;  passim^  1821. 
And  in  an  enquiry  into  the  olecliTc 
franchise  of  the  citizens  of  London 
by  Mr.  Scbultzes,  1822. 


in  the  Comnum  Pka»  and  in  other  Courts, 


273 


do  assensu  Gommuniaruin  ejusdemcivitatis,  remedium 
'  congraum,  bonss  fidei  et  ration!  conformei  pro  commu- 
ni  atilitate  civtum  dictie  civitatis,  et  aliorum  fidelium 
domini  regb  nunc  et  progeDitoruro  suorum,  ad  ean- 
dem  confluentium,  apponere  possint  et  potuerint  et 
ordinare  quoties  et  quando  eis  ¥idebitur  expedire. 
Dam  taraen  ordinatio  hujusmodi  domino  regi  nunc 
et  progenitoribus  suis^  et  populo  suo  utilis,  et  bonae 
fidei  et  ration!  consona  sit. 
And  sets  forth  that  the  said  custom,  and  all  other  their 
customs,  authoritate  parliament!  7  E.  ?.,  were  ra- 
tified^ And  that  in  a  common  council,  held  secundum 
consuetudinem  civitatis  Londini  in  camer&  Guild- 
aldi  ejusdem  civitatis,  4  die  Decemb.  anno  domini 
regis  nunc  &c.  IS,  per  Joannem  Frederick,  tunc 
Maiorem. civitatis  Londini  pnedicti,  ac  ejusdem  civi- 
tatis tunc  Aldermannos,  de  assensu  communiarum 
.ejusdem  civitatis  in  eodem  communi  consilio  assem- 
biat.  exist.,  secundum  prsBdictaro  consuetudinem  civi- 
tatis prasd.  ordinat.,  enactitat.  et  stabilitat*  fuit,  modo 
et  form&  prout  in  Anglicanis  verbis  hie  sequitur,  viz. 
An  act  for  the  better  regulating  of  the  old  and  new 
drapery  in  Black  well  Hall  and  Leadenhali,  (and  so 
sets  forth  the  whole  act  in  hasc  verhoj  as  it  is  in  the 
print.  (6)  )  And  the  return  further  sets  forth  that, 
before  the  writ  came  to  their  hands,  Samuel  Hut- 
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'  (i^)  lo  Maitlaad's  History  of  Lon^ 
|p^^»  p.  468.  the  act  is  printed  at 
•^<^h,  and  dated  20  June  167S, 
^>^icb  seems  to  be  a  mistake. 

^y  a  local  act  of  parliament,  55 

^-  3.  S3.,  which  recites  **  tbatBlack- 

^^1  Ball  fras  a  market  for  cloths, 

^*^  had  been  regulated  by  tbe  acts 

^f  parliament  of  4  and  5  P.  and  M. 

5*  5. ;  39  Eliz.  c  20. ;  8  and  9  W.S. 

^*  9. ;  and  1  Geo.  1.  st.  1.  c  15. ;  and 

^^^Unl^  ditconlinued  tor  many  years ; 

^tid  tbatthe  Mayor  and  Comraonul- 

^y  and  Citizens  were  desirous  to  pro- 

^^de  conrenient  buildings  for  courts 

^f  justice   upon  the  site  thereof  t 

^^efore  the  said  recited  acts  of 

Psrlitment  were  repealed;  and  it  was 

^(^ctedthat  the  said  market,  and 

*^c  office  of  keeper  thereof,  and  the 

^lU  and  profito  of  the  same,  and  all 

^^  public  and  common  uses  and 


purposes  to  which  the  site  of  the  said 
market,  or  any  part  tliercof,  were 
subject  by  virtue  of  the  said  acts  of 
parliament,  or  by-law,  prescription, 
or  usag^,  or  otherwise  howsoever, 
should  cease,  and  be  utterly  void, 
to  all  intents  and  purposes  whatso- 
CTer.** 

Not  only,  also,  has  Blackwell  Hall 
been  disused  for  many  years  as  a 
market  and  public  store-room  for 
cloths;  but  other  objects  of  the  act 
of  Common  Council,  as  the  compel- 
ling factors  to  be  admitted  by  the 
Court  of  Aldermen,  and  tbe  subject- 
iag  tbe  cloths  to  certain  examina- 
tion, have  long  been  disregarded. 
Experience  seems  to  prove  that  va- 
rious restrictions,  so  strongly  recom« 
mended  by  Sir  Orlando  Bridgman 
as  necessary  to  the  well  being  of  the 
trade  of  the  country,  are  useless. 

T 


And  ratified 
by  act  of  par- 
liament. 
IS  Car.  2.  An 
act  of  the  city 
was  made  to 
regulate  the 
old  and  new 
drapery  in 
Blackwell 
Hall  and 
Leadenhali 
with  penalties 
fdr  disobe- 
dience ;  and 
authorising 
imprisonment 
of  tbe  offender 
if  the  nenalty 
shoula  not  oe 
paid. 

Thedefendanl 
below  was  in 
custodyunder 
the  said  act  of 
the  city. 
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chins  was  taken  in  the  eity  of  London,  and  in  prison 
under  the  ciistodj  of  the  Sheritfii,  detained  by  ¥irtne 
of  an  original  bill  of  a  plea  of  debt  upon  demand  of 
5/.  against  him,  19  Sept.,  14  Car.,  in  the  King*s 
court,  held  before  Sir  John  Frederick  their  Maior, 
and  the  Aldermen,  according  to  the  custom  of  the 
city,  at  the  suit  of  the  Chamberlain,  upon  the  aaid 
act  of  Common  Council ;  and  sets  forth  the  tenor 
of  the  bill  in  hose  vtrbcj  wherein  is  set  forth  that 
vigore  et  autharilaie  communis  consilii  prtetL  (int.  al.} 
enactiUU.  et  stabililat.  exisLy  That  all  broad  cloths  &c. 
shall  be  pitched  and  har-boured  in  Blackwell  Hall  and 
Leadenhall  respecti¥ely,  &c. ;  and  that  they  shall  be 
duly  entered,  and  the  duty  and  the  hallage  paid  for 
the  same,  as  in  the  act  is  mentioned^  before  they  shall 
be  remo¥ed ;  and  sets  forth  the  clause  what  commo- 
dities are  to  be  pitched  and  har*boured  at  Blackwell 
Hall,  and  what  commodities  at  Leadenhall, — commo* 
rantur  donee  inde  intrat.  visa  et  scrutat.  sunt  re- 
spective, et  vendit.  prout  in  actu  pnedicto  dirigilur, 
vel  permissa  sunt  asportari  prout  in  actu  prasd.  direct, 
et  limit,  exist ;  et  hallaginm  sol.  per  eosdem  ut  ante 
dictum  est.    And  that  it  was  further  enacted,  that  no 
person  should  be  a  broker,  fiictor,  or  buyer  in  any  of 
the  halls  aforesaid,  unless  he  should  be  first  approved 
and  admitted  by  tlie  court  of  the  Lord  Mayor  and 
Aldermen,  and  had  entered  a  recognisance  in  the 
King^s court,  Sec;  and  so  recites  both  the  clauses 
touching  factors,  and  the  clause  for  recovery  of  the 
pains  and  penalties  forfeited  and  incurred  i^  virtue 
of  the  said  act  of  Common  Council ;  and  before  the 
affirmation  of  the  said  original  bill,  viz.  21  Aug. 
anno  regni  regis  nunc,  &c.  14,  vendebat  persons 
eidem  querenti  incognitae  in  aul&  communiter  vocat. 
Blackwell  Hall,  ut  factor,  10  pannos  latos  et  tempore 
venditionis  nee  ad  aliquod  tempus  postea  exist,  inde 
approbat.  et  admissus  per  dictam  curiam  Mayor,  et 
Alderroannum,  licet  praedictus  defendens  fuitresidens 
infra  banc  civitatem,  scilicet  in  parochift  praed.  in- 
super  14  dies :  viz.  SO  dies  ante  talem  venditionem, 
contra  formam  et  effectum  actus  communis  consilii 
praed.,  per  quod  actio  accrevit  to  the  plaintiflf  for  the 
said  5/.,  &c.  sic  causa  praed.,  adhuc  manet  ibidem,  in 
cur.  praed.  indeterminat. ;  et  haec  est  unica  causa  cap- 
tionis  et  detentionis  praed.  SamuelHutchins  in  personA 
sub  costod.  praed.,  quam  dna  cum  corpore  ejusdcm 
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Samuel  Hutchins  ad  diem  et  locum  in  brevi  prsid.  meiH        1 663. 
tionat.  parat.  haberous  prout  per  breve  illud  nobis  prie-     ^^^V^.^ 
cipitem.  HuTCHiin 

Before  I  consider  the  matter  of  the  return,  there  be  several     "Pj^^uu 
t>bjections  in  my  way^  made  against  the  form  of  it  by  my  bre« 
tbren  who  argued  at  the  bench,  whereupon  they  conclude  that 
Hutchins  the  prisoner  ought  to  be  discharged. 

I  might  give  one  general  answer  to  most  of  them,  that  they 

feure  grounded  upon  these,  or  sortie  of  these  suppositions :— • 

f^int,  That  the  case  of  the  city  of  London  is  to  be  resembled 

^o  the  cases  of  other  inferior  courts ;  Secondly,  That  the  ordi* 

SMmces  in  acts  of  Common  Council  made  by  them  are  to  be  re# 

sembled  to  other  by-laws ;  and.  Thirdly,  That  the  returns  and 

jpleadings  upon  a  writ  o(  habeas  corpus  are  to  be  resembled  to 

IpleBdings  in  other  actions ;  which  ground  I  cannot  agree  unt0| 

maM  I  shall  shew  anon.    But  I  shall  consider  them  severally* 

1st  obj. — ^My   brother  who   first   argued,    objected, — that  WtcTcawrJi 
^^rhereas  they  were  commanded  to  return  the  body  una  cum  die  et  ^J^J^n, 
^^ausa  captionisy  the  return  is,  quod  ante  adventum  istius  brevis.  **  to  return 
JHotchins  was  taken,  without  mentioning  the  day;  and  the  Ju®  j^^^^'a^ 
is  the  S8th  of  November,  returnable  in  Hilary  Term*         cause  of  the 


The  return  was  just  so  in  Wagoiier^s  case ;   and  is  fre-  i""pnsj>n- 
uentlj  so  in  other  returns.    The  day  when  be  was  taken  is  tual  day  of  "^ 
Mom  material,  so  it  be  ante  adventum  prevh.    If  it  should  the  takio||r  ^ 
conceived  material,  the  party  may  move  for  an  amendment  f^f\^\  g^  |^^ 
f  it,  and  cause  them  to  amend  the  return  !  but  it  is  no  cause  it  lie  before 
o  discharge  (c)  the  party.    And  in  this  case,  the  cause  of  his  the  writ!'^ 
mprisonment  appears  sufficiently,  and  certainly  enough  for  If  it  should  be 
;b^  C'^urt  to  discharge  the  party,  or  remand.  Whether  be  were  bc^materiaJ^ 
tk^n  the  first  or  second,  or  any  other  day  of  November  is  not  the  party  may 
aterial,  but  only  that  he  was  taken  "  ante  adventum  brevis,^*     move  for  an 
2d  obj. — That  a  capias  was  the  first  process  upon  which  the  return  i 
Hutchins  was  taken,  and  there  can  be  no  arrest  upon  the  first  ^^^  >t »  no 

,^ ..-..'  .  cause  for  dii* 

3>rocess  in  an  inferior  court.  charging  the 

This  I  shall  answer  anon,  when  I  come  to  consider  the  re*  pftrty* 
^ord  of  the  actions  brought  by  the  Chamberlain  of  London  in 
the  Court  of  the  Mayor  and  Aldermen. 

But  whereas  it  was  said  that  a  by-law  to  prosecute  by  action  5  Co.  64. 
and  arrest  is  naught,  as  a  by-law  upon  pain  of  imprisonment  t  Clark's  ca«ei 
I  utterly  deny  it,  as  against  all  the  precedents,  whereof  there  j^  by-law  to 
are  hundreds  of  actions  of  debt  brought  by  the  Chamberlain  prosecute  by 
upon  acts  of  Common  Council,  against  the  express  resolution  J;^^,^^"^*"^ 
in  the  case  of  the  Chamberlain  of  London ;  as  that  the  ap-  order  to  cn^ 

pointment  that  the  Chamberlain  mav  bring  an  action  of  debt  ^©'cc  the 

.,.■■.* , ■•  ,     .    re»nedy,  If 

(c)  In  the  manuscript  the  word  is     to  require^  •'  discharge."  good. 

**  remind  :**  but  the  context  seems 

tS 
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1663.  was  good,  and  allowable  by  law.  It  were  strange  a  capita 
^'^"^''"'^  should  lie  here  at  Westminster  in  debt  for  an  accompt,  or  pliin 
HoTCHiari    {n  ^  court  baron  or  inferior  court :  and  yet  not  lie  in  Londou 

Playeb.      "P^"  ®"  action  there. 

But  in  case  of  a  by-law  or  ordinance,  the  difference  is  ap« 
parent  between  imprisonment  which  is  in  pcenam^  and  is  the 
end  of  the  suit ;  and  imprisonment  in  cuslodiam  only,  and  lo 
If  sbT-lair      bring  the  party  to  answer.     If  a  by-law  or  ordinance  be  made 
be  made  that,  upon  doing  or  omitting  such  an  act,  the  party  should  be 

ine  o^'omit^'  imprisoned,  it  is  naught ;  for  it  is  the  end  of  the  suit.  The  party 
tins;  such  an     hath  no  remedy  to  free  himself  from  it ;  and,  therefore,  it  can- 

shouW  bc^^  "^*  ^^  ^®"®  ^y  ^  ^V'^^^-  But  where  the  by-law  is  a  pain,  or 
prisoned,  it  is  money  mulct,  for  which  debt  will  lie,  the  imprisonment  is  only 
v"th*  lof  *^  '^ring  him  to  answer:  he  may  help  himself  if  he  will  by  pay» 
the  suit;  the  ing  it,  or  putting  in  bail  till  the  suit  determined ;  if  he  lie  in 
P^^y***!**  °^  prison,  it  is  to  be  presumed  his  own  fault. 

/Iree'  himself  from  it,  and  therefore  it  cannot  be  done  bj  a  by-law.  Where  the 
by-law  is  a  money  mulct,  fur  which  debt  will  lie,  and  imprisonment  on  nonpa?- 
ment,  it  isg^od,  because  the  party  may  help  himself  if  he  will,  by  paying^  the 
money,  or  putting  in  bail. 

3d  obj. — ^The  third  objection  was  made  upon  the  pleading 
the  customs,  that  the  Mayor  and  Aldermen,  iime  out  of  mndj 
de  assensu  communiariorum,  have  made  ordinances ;  whereas 
they  were  Mayor  and  Aldermen  but  within  memory ;  and  \\k% 
time  immemorial  must  be  from  the  1  R.  1.  inclusive. 

I  answer,  first,  it  is  relumed  here  that  they  were  Mayor  and 
Aldermen  time  out  of  mind,  and  so  to  be  believed  upon  this 

Co.  J.  155.       return.    Secondly,  There  was  a  Mayor  1  R.  I.,  though  not  of 

their  choosing,  and  Aldermen ;  and  it  shall  therefore  be  pre« 

Reg.  2.  sumed  to  be  so.    The  Regi$;ter,  which  is  our  ancientest  law- 

book, directs  writs  ^^  Maiorir    And  Glost.  6  E.  I.  c.  12,  IS. 

Areturniipon  ^^  Maiori  et  Balivis.''      In  Andrew   de  Vine's  case,(</)    in. 

eorfuiisiobe  Henry  the Sixth^s  time,  and  in  all  the  returns  which  I  have  ever 

taken  less        seen,  the  customs  are  set  forth  as  here ;  and  it  is  one  thing 

the  ploulinff    ^^  make  a  return  upon  a  habeas  corpus^  and  another  to  plead 

of  a  prescnp-  a  prescription. 

^'^°'  4th  obj. — A  fourth  objection  was,  from  the  variance  between 

the  custom  that  is  set  forth  and  the  ordinance.  The  custom 
is,  that  the  Mayor  and  Aldermen  assensu  communUatis  renie- 
dium  congruum,  &c.  apponere  possint,  et  ordinare  :  but  the 
act  of  Common  Council  is  said  to  be  de  assensu  communiario" 
rum  ;  and  commoners  may  be  such  as  have  commons  be* 
longing  to  them,  or  the  like ;  and  are  not  the  same  as  com* 
monalfy.  . 

(</)  Stated  below  from  the  City  Records. 
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But  this   objection  -i^  answered  hy  a  view  of  the    record        166S; 
kseldi  which  hath  not  the  word  '^ communiiaiisy^  but  "cow-      ^•^v^^ 
muniariorum^^^  in  both  places.    Indeed  in  the  prerecited  case     ^v^uins 
of  Wagoner,  it  is  '^  communitatii*'*  in  both  places  :  but  there      Pu^yeiu 
is  a  legal  difference  between  ^*  commimiarii*^  and  *^  communi'  Constructioi 
toltf"  in  Jjatin,  as  it  is  in  English  between  "  a  commoner"  ^<[^*he'^o>*«I» 
and  ^^  commonalty/'     I  and  you,  and  every  of  us  who  are  un*  i«f/*  and 
der  the  degree  of  nobility,  are  "  commoners/*    In  London  "  ^^wwicji*- 
th^ir  assemblies  have  some  resemblance  (u  the  assemblies  in 
parliament.    They  have  a  house,  or  body  consisting  of  Liord 
Mayor  and  Aldermen,  who  consult  apart  by  themselves ;  and 
another  of  commoners  ;  and  *^  the  commoners*'  are  those  whom 
^▼e  call  Common  Council,  selected  out  of  the  whole  common- 
nlty.     Now  the  custom  is,  *^  that  the  Mayor  and  Aldermen  by 
»s.<:ent .  of    those    commoners    (not   the   whole    commonalty) 
<amay  supply  defects,  make  by-laws,*'  &c*  and   it  is  at  such 
CJororoon   Councils  that  ordinance^   are  made.    At  common 
Xialls  (e)  all  ^^  the  commonaltj/^^  are  or  may  be  present :  but 
t  Common  Council  only  ^^  these  commoners;"  and  so  they  are 
lied. 

5th  obj. — My  brother  Brown  made  another  objection,  that 

mi  appears  not  that  Ilutchins,   the  defendant   there,  was  a 

'ffreeman,  or  a  foreigner,  and  therefore  shall  be  taken  strongest 

^hat  he  was  a  foreigner;  and  being  a  foreigner,  he  ought  to 

liave  notice  of  the  act  of  Common  Council. 

First,  if  notice (/)  were  necessary,  it  shall  be  presumed; 
Ar  it  is  said,    vendcbat  ui  factor  contra  formam  et  effectum 
^BKtus :  if  notice  were  necessary,  he  was  no  offender,   unless 
%e  had  it.      Secondly,  if  he  had  no. notice,  he  might  have 
alleged  it  in  the  action  below  in  his  own  excuse.    Was  it  ever 
;yieaded  that  they  did  give  notice  of  the  ordinance,  or  any  ac- 
tion upon  an  act  of  Common  Council  ?     This  were  to  alter  the 
^^ourse  of  pleading.    But,  thirdly,  no  notice  is  to  be  given  of 
^he  act  of  Common  Council :  it  is  lex  loci;  and  every  man,  at  ty^iextod 
liis  peril,  must  take  notice  of  it.    As  if  a  Frenchman  come  into  musibe  tak«|i 
England,  he  must  take  notice  of  our  laws  ;  or,  to  come  nearer,  evcrv^man  at 
if  a  foreigner  go  into  Wales,  or  county  palatine,  he  must  take  his  peri), when 

notice  of  their  laws  and  customs.     London  is  a  county  pala-  'Jl^*""*^,:  ^. 

•  1  .         ^    .    .     ,  •  ill    dling  with  the 

tine;  and  we  take  notice  of  their  laws  and  customs,     it  hath  conceniHof 

keen  adjudged  that  a  record  removed  from  thence  with  a  ^R'*'^^' 

'Venire  facias  hie  12,^.  is  good,  not  in  an  inferior  court,  or  ad  county  mIa- 

"^  :  tiiic,  and  the 

(«)  The  occasional  usage  of  select      by  the  livery  of  the  rights  of  **  all  Jqdges  take 

<^o remittees  at  very  early  periods  for      the  commonalty."  notice  ol  their 

«*»e  transaction  of  the  public  busi-         {J)  See  Comyn's  Digest,  tit.  By-  f^"^^"***"^ 
ncsB  of  the  city  seems  to  have  in-      law,  (C.  2.) 
Iro  duped  a  pcrm^neat  usurpatioQ 
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1063.  curiam  ten.  coram  Maiore^ifc.;  and  the  stile  hath  not  iccuth 
^^^^^"^  dumconsuetudinem^Scc*;  it  was  no  error;  for  we  take  notice 
UuTCHuri    ^f  ^i^^i^  j^^^  ^^j  customs :  and  as  statutes  were  heretofore 

Plat£b»  proclaimed,  so  these  ordinances  are  published  and  printed  for 
the  better  divulging  of  them.  But  that  is  not  of  necessity ;  no 
man  is  bound  to  give  them  notice  thereof;  at  their  own  peril 
they  are  bound  to  take  notice. 

I  have  done  with  the  objections  made  at  the  Bench  to  the 
form  of  the  return*    I  come  now  to  consider  the  res^um  itself 
in  the  matter  and  substance  of  it. 

Upon  this  return  there  are  three  things  to  be  considered  i 
First,  the  customs  set  forth  in  it. 
Secondly,  The  ordinance,  or  act  of  Common  Council. 
Thirdly,  The  record  of  the  action  brought  upon  this  act  of 
Common  Council  in  the  Court  of  Mayor  and  Aldermen. 

For  the  first,  the  pleading  is  the  same  as  in  the  case  of  the 
city  of  I^ondon,  8  Co.  ISl.    ^<  That  Ixindon  is  an  ancient  city, 
&c.;  and  that  there  is  a  custom  in  it  quod  si  aliqua:  consucL  in 
diet,  civii.  obtin.  ct  approb.  in  oHqud  parte  diffidlcs  sive  drfec" 
tivi  existanty  aut  aliqua  in  eadem  civitate  de  novo  emergcnUa 
ubi  remcdium  prius  non  cxistitj  ordinata  emendatione  indigeanty 
the  Mayor  and  Aldermen,  by  the  assent  of  the  commonalty, 
may  put^and  ordain  a  remedy  congruum^  bona  fidei  et  ratiom 
consonum,  pro   communi  utilitate  civium  et  aliorum  ^fidelium 
domini  regis  ad  eandem  conjluent.y  dum  tamen  ordinatio  hujus^ 
modi  domino  regi   nunc  et  progenitoribus  suis  et  populo  sua 
utilis  et  bona:  fidei  et  rationi  sit  consona  ;  and  that  this  custom, 
and  all  other  their  customs  by  parliament,  7  R.  3.,  were  con* 
firmed  ;''  and  then  sets  forth,  that  at  a  Common  Council  held 
secundum  consuetud.^  SfC.  4  Dec.  IS  Car.  8.,  the  act  or  ordinance 
t)f  Common  Council,  now  in  question^  was  made,  in  hasc  verba^ 
Cuslomtotup*      My  brother  Archer,  and  some  others  at  the  bar  before  him, 
former^iM-^'^  have  made  several  objections  against  this  custom  that  it  is  void, 
ipms,  or  pat-  I  think  it  is  good;  and  therefore  of  necessary  use  to  be  set 
ymcSus         ^^^^^  ^®  shew,  that  by  their  custom,  which  is  confirmed  by  par- 
where  reqoir-  liament,  they  have  power  to  make  ordinances,  or  acts  of  Com** 
ed,  is  good.     iQQ,,  Council ;  and  that  ordinances,  so  made  according  to  that 
firm^?v  Mt  custom,  so  confirmed  by  act  of  parliament,  and  according  to 
of  pulismenty  the  qualification  prescribed,  do  bind ;  and  that  therefore  these 
dintin^ished    ordinances  are  not  to  be  compared  to  i^  power  by  charter,  or 
bj  charter  i      custom  in  general,  to  make  by-laws.     This  was  the  opinion, 
or  a  custom     ^ot  only  of  the  counsel  in  Wagoner*s  case,  but  in  infinite  pre- 
to^ik^by-     cedents  before  that  case,  and  since,  where,  upon  returns  to 
laifi^  writs  of  habeas  corpus^  in  the  front  this  custom  of  supplying 

defects  in  former  customs,  or  putting  new  remedies^  if  the  case 
requires^  is  set  forth*    And  it  is  the  foundation  of  most  of  the 
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•rdioancefl  now  in  force  in  London  (or  the  government  of  ibe       1663, 
city ;  which  would  be  shaken  if  you  take  away  this  pillar,  and     ^'^^'^^ 
Jeave  to  London  no  more  power  touching  by-laws  than  you    HuTcumt 
Jb  to  erery  ordinary  corporation  or  company.  Playbb. 

By  what  law  can  they  remove  the  herb  market  to  Aldersgate-  ,p|^^  power  of 
street,  or  settle  the  cloth  market,  old  or  new,  at  Black  well  the  City  of 
Hall,  (which  it  is  agreed,  5  Co.  63.  they  may)  and  force  foreign  ^^^^^^^ 
men  to  bring  and  sell  their  goods  there  and  not  elsewhere,  ]aws,isgrcat- 
unleas  you  allow  this  custom  ?    There  was  no  particular  cus-  ^l^^      ^ 
torn  to  settle  them  in  those  places.    And  so  I  may  instance  in  corpontioni 
most  of  the  rest  of  the  ordinances  which  they  have  made ;  for  ^^  coropt- 
pro  raiione  personarum  locorum  et  temporum  in  matters  of  trade,  "'^ 
ihey  must  vary  from  their  former  customs  and  usage  in  cir- 
cumstances (those  things  being  obsolete  and  improper  now 
which  were  their  former  usages,)  or  otherwise  all  trade  and 
good  government  in  the  city  will  be  destroyed. 

It  hath  been  objected  that  there  is  no  such  custom ;  and  this 
way  of  pleading  is  but  of  new  invention  ;  and  it  appears  by  the 
ordinance  in  Wagoner's  case,  that  by  15  E.  3.  the  king  granted 
just  as  the  custom  is  set  forth,  ^^  that  if  any  customs  before  ob- 
tained  were  hard  or  defective,  or  any  things  de  novo  emergentia 
needed  amendment,  they  might  ordain  remedy,  &c.  and  so  either 
there  was  no  custom  before,  or  it  is  destroyed  by  the  grant ;  i^^  ''**^"P- 
for  if  the  King  grant  liberties  to  a  corporation  it  destroys  and 
determines  the  prescription. 

This  objection  (and  so  my  brother  ingeniously  yielded  it) 

holds  not  in  our  case ;  for  a  custom  is  expressly  alleged  in  this 

i^turn,  and  no  such  charter  as  that  of  15  E.  3.  appears  in  our 

case.    But  I  will  not  help  myself  upon  that  answer,  which 

eerves  only  for  his  turn.    I  say,  first,  it  follows  not  because 

the  charter,  15  E.  3.,  grants  such  and  such  liberties,  that  there* 

lore  they  held  them  not  before.    It  hath  been  usual,  and  con-  It  hath  been 

tinues  still  unto  this  day,  for  the  corporation  to  take  new  grants  "*"**  *®!'.  ^® 

1  •  «^      •  •  1  til      corporation 

Upon  the  entrance  of  every  king  after  his  predecessor  s  death ;  of  the  citj  of 
iind  the  law  allows  them,  though  the  words  be  damus  et  con^  London  to 
C€dimusj  to  plead  them  as  confirmations  if  they  will.   Our  old  granUupon 

law  books  take  notice  of  such  a  custom  to  make  ordinances.       ^^^  entrance 

of  etcry  King 
after  his  predecessor's  death  ;  and  the  law  allows  them  to  be  pleaded  as  confrma" 
Uons^  though  the  words  be  damui  et  concedimus. 

But,  secondly.  Though  a  charter  may  determine  a  liberty,  49  A».  ^.  s. 
franchise  held  by  prescription,  which  may  also  lie  in  grant,  Althou^a 
warren,  waif,  stray,  tenere  placitay  and  the  like;  yet  it  can-  charter^ney 
^lot  determine  such  a  franchise  as  doth  not  at  all  lie  as  grant.  f-^'Y^^^  * 
iBy  the  custom  of  London  they  may  devise  their  houses,  and  franchise, 
^vise  in  mortmain.   If  the  King  by  his  charter  grants  tliey  ^y^^.  ^7 
^  grant)  yet  il  cannot  detcrroiDC  sacb  a  franchise  as  doth  nut  lie  in  grant 
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HUTCUINS 

V. 

Player* 


7  R.  9.  Rot. 
Pari.  No.  37. 


The  Courts  of 
Westminster 
ivill  judge  if 
the  bjf-liiws 
made  in  the 
city  are  bene- 
ficial to  the 
public,  and 
therefore 
good. 


fthal]  devise,  this  charter  avoids  not  the  prescription ;  because 
the  thing  lies  not  in  point  of  charter.  No  more  doth  it  lie  iir 
charter  to  amend  their  old  customs,  or  to  supply  their  old 
customs. 

But,  thirdly,  Whether  the  franchise  of  making  ordinances 
to  amend  or  supply  defects  in  former  customs  lie  in  charter  or 
not,  yet  it  is  expressly  conGrmed  by  parliament,  7  R.  2«,  as  I 
shall  shew ;  and  the  parliament  may  grant  that  which  lies  not 
either  in  charter  or  in  prescription.  Oh !  but  it  ig  objected  that 
the  conGrmation  of  a  void  custom  is  void ;  that  this  is  an 
usurpation,  and  not  a  custom ;  that  this  is  to  make  London 
like  the  Hans  Towns,  independent  upon  the  parliament,  and 
the  Courts  at  Westminster ;  and  gives  them  a  legislative  power 
condendi^  interpretandij  et  emendandi  leges.  And  that  the  act 
of  parliament,  7  R.  2.,  confirms  only  their  liberties  in  general ; 
that  they  shall  enjoy  them  licet  usi  xel  abusi  non  obstante  sta^ 
iuto^  S^c.  but  confirms  not  the  customs  or  franchises  in  particu- 
lar. And  divers  books  were  cited  to  prove  the  difference  be* 
tween  a  general  and  particular  confirmation. 

I  have  summed  up  these  together  which  were  by  my  brother 
enlarged. 

I  answer,  first,  that  there  is  no  such  danger  of  entrenching 
on  the  parliament,  or  Courts  at  Westminster,  or  other  power^ 
or  hurt  to  the  subject,  when  you  consider  what  this  power  is. 
It  is  to  make  ordinances  for  the  amending  of  such  of  their  cus* 
toms  as  are  diflicult  or  defective;  and,in  case  of  new  emergencies^ 
for  applying  new  remedies.  But  in  these  ordinances  there 
must  be  these  conditions : — there  must  be,  first,  remedium  con^ 
gruum  y  secondly,  bonce  jidei  censonum  ;  that  is,  as  I  take  it,  a 
remedy  really  and  bonajide^  not  in  shew  only,  and  for  private 
ends,  or  lucre,  upon  public  pretences ;  thirdly,  rationi  con^ 
sonvm;  fourthly,  it  must  be  pro  communi  utilitate  civium^ 
^Mily^pro  communi  utilitate  aliorumjidelium  adeandem  dvitatem 
conjluentium.  And  it  hath  again  a  further  limitation,  dummodo 
regi  et  populo  suo  utilis  sit»  I  understand  not  what  hurt  or 
danger  it  is  for  them  to  have  power  to  make  ordinances  so 
qualified;  and  if  they  be  not  so  qualified,  neither  custom, 
charter,  nor  act  of  parliament,  extends  to  make  them  good. 

Secondly,  Where  these  ordinances  are  made,  they  are  not 
the  judges  of  them,  as  was  objected,  upon  a  habeas  corpus^ 
The  Courts  of  Westminster,  where  the  ordinances  shall  be  set 
forth,  will  judge  whether  they  be  made  according  to  those  qua- 
lifications ;  and  if  they  be  not  so,  will  judge  them  void.  Thej 
have  power  to  examine  what  their  former  customs  were,  if  tbe 
ordiuances  be  bottomed  on  former  customs ;  and  ii|  case  of 
new  emergency,  which  had  no  former  custom  to  ground  upos 
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it,  they  may  examine  whether  they  be  good  for  the  king  and       166*i* 
fieople,  and  so  either  affirm  or  disaffirm  them. 

Nay,  if  the  city  grossly  abuse  their  power,  a  quo  warranto,  or     "u'''C"^''» 
information  of  that  nature,  may  be  brought  against  them,  and      Player. 
their  liberties  seised  into  the  King's  hands.    But  I  confess,  for  jf  y,^  Q\y^  of 
•my  own  opinion,  I  hold  all  these  several  qualifications  of  their  London 
ordinances  are  but  exegetical  of  the  first,  that  is,  that  it  be  ^^ower"^ 
remedium  congruum  ;  for  it  is  not  remedium  congruum,  unless  quo  warraniOf 
it  have  all  the  other  qualifications.     The  city  are  a  consider-  ?!^  *°^y5i*t 
^ble  part  of  the  body  of  the  nation  ;  and  what  tends  to  the  de-  nature,  may 
^truction  of  any  member,  tends  to  the  destruction  of  the  whole.  *®  ^!!^"|?|^' 
If  it  be  good  for  the  city,  it  is  good  for  the  King  and  people ; 
and  if  it  be  not  good  for  the  King  or  people,  it  is  not  good  for 
the  city.     And  if  it  be  not  rationi  or  bones  jidei  consonum,  it  is 
4iot  remedium,  much  less  congruum  remedium  ;  and  it  is  not  a 
remedy,  if  it  be  against  law.     So  that,  in  the  consideration  of 
this  act  of  Common  Council,  it  will  not  be  necessary  to  make  a 
-several  application  of  these  qualifications  to  every  branch  of 
4his  act ;  but  to  consider  it  whether  it  be  remedium  congruum, 
•and  according  to  law. 

.    Whereas  it  is  objected  that  7  R.  2.  only  in  general  confirms  Com.  399.  b. 
the  liberties  of  the  city,  I  must  agree  the  difference  between  a  Jj^frc'c^-^I^ 
particular  and  a  general  confirmation ;  and  that  my  brother 
hath  rightly  recited  the  number  roll  of  the  parliament  roll, 
7  R.  S.  But  the  course  then  was,  as  you  may  see  in  the  Princes* 
case,  to  have  charters  in  parliament  under  the  King's  seal  in  The  early 
such  cases  :  and  so  it  was  in  this;  the  parliament  roll  was  not  practice  as  to 
the  act  of  parliament ;  there  it  is  an  express  charter  in  parlia-  parliament. 
luent,  7  R.  2.,  de  assensu  prceUttorum,  ^c.  per  ipsum  regem  et 
concilium  in  parliamento.     In  that  charter  there  is  an  express 
recital  of  the  charter,  15  E.  3. ;  and  of  this  power  of  making 
supplies   to  defective  ordinances,  and  in   new   emergencies, 
amongst  other  liberties ;  and  thus  a  confirmation  of  them  all 
by  the  King  de  assensu  pnelaf.,  ^t.  and  this  is  an  express  par- 
ticular confirmation  of  this  franchise.     So  that  now  it  appears  rj<|^^  franchise 
that  this  franchise  of  making  by-laws  or  orders  to  supply  de-  in  the  city  of 
fective  or  difficult  customs,  or  to  apply  new  remedies  in  new  i"*^*"ror^dcrs 
emergencies,  is  expressly  and  particularly  confirmed  in  parlia-  to  apply  new 
ment;  and  whether  it  were  grounded  upon  former  usage,  or  *<?""?  reme- 
the  charter  of  J5  E.  3.,  will  not  be  material,  it  being  particu-  emergencies 
larly  allotved,  and  made  good  by  parliament;  and  the  ordi-  '^^^P*"®*^? 
nances  are  good  by  virtue  of  that  act  of  parliament,  if  they  be  parliament, 
made  according  to  the  qualifications. 

I  have  been  the  larger  in  this,  because  this  objection  struck 
Mt  the  root,  and  trenched  far  upon,  the  government  of  the  city 
in  the  general ;  though  in  this  particular  cat>e,  as  1  shall  shew 
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by  and  by,  I  think  the  ordinance  were  good,  if  this  cttBtom  bad 
not  been  set  forth. 

But  now  to  apply  all  this  more  particularly  to  our  case^  and 
to  shew  how  far  we  agree,  or  difier,  in  this  case  of  making  or- 
dinances : — ^Notwithstanding  all  that  hath  been  said,  I  do  not 
conceive  that  this  ^t  of  Common  Council,  whereby  it  is  en- 
acted that  no  person  shall  be  admitted  a  fiictor  or  broker  io 
Blackwell  Hall,  or  Leadenhall,  unless  he  be  first  approved 
and  admitted  1^  the  court  of  Mayor  and  Aldermen,  doth  bring 
every  by-law  and  ordinance  made  by  them  within  the  oompus 
oi  the  customs  confirmed  by  the  parliament,  7  SU  8.    Vp€ 
though  it  roust  be  taken  for  granted,  what  is  alleged,  that 
there  is  a  custom,  by  a  Common  Council,  to  amend  old  cus- 
toms dijficult  or  defective ;  and  also  to  ordain  a  remedy  upon 
new  emergencies;  and  that  this  custom  is  confirmed  by  parlia- 
ment, 7  R.  9.;  yet  all  this  cannot  be  taken  to  make  that  a 
custom  which  was  none.    It  proves  that  they  had  power  by 
custom  and  charter,  and  that  confirmed  by  parliament,  to  make 
by-laws  or  ordinances ;  and  so  such  ordinances  will  have  the 
effect  of  by-laws  made  by  virtue  of  a  custom  and  act  of  parlia- 
ment, but  not  the  effect  and  force  of  a  custom  as  a  custom. 
To  express  myself  a  little  more  plain: — some  things  are 
good  by  their  customs,  which  are  not  good  in  the  like  kind 
by  their  by-laws ;  as  a  custom  to  imprison,  or  a  custom  whereby 
goods  shall  be  immediately  forfeited,  as  foreign  bought  atnd 
foreign  sold,  which  are  not  good  by  a  by-law,  constitution,  or 
ordinance,  enabled  only  by  this  general  custom  or  act  of  piar- 
liament  apponere  remedium  congruum  where  there  are  new 
emergencies,  or  that  the  custom  be  difBcult  or  defective :  and 
therefore  it  is  true,  which  hath  been  said  in  that  case  of  Wa- 
goner, in  the  ordinance  the  custom  itself,  thai  no  person  noi 
free  should  sell  by  retail,  or  keep  any  open  or  inward  shop  for 
tale  of  any  wares,  or  use  of  any  handicraft  trade,  is  set  forth, 
though  by  way  of  recital ;  and  the  judgment  of  the  Court  oi 
Common  Pleas  in  the  report  of  that  case  was  grounded  partly 
on  the  custom,  not  the  ordinance  barely.    But  the  penalty  in 
that  case  was  allowed  to  be  good  by  virtue  of  the  ordinance 
without  a  particular  custom,  as  it  was  also  in  the  case  of  the 
Chamberlain  of  the  city  of  London ;  and  so  I  take  the  law 
clear  in  this  case. 

'  It  is  lawful  to  impose  a  greater  penalty  of  5/.  for  the  of- 
fence ;  and  that  it  shall  be  recovered  by  the  Chamberlain,  al« 
though  there  were  no  such  custom  before.  But  to  make  s 
constitution  or  by-law  to  have  the  force  of  a  custom  by  virtue 
of  the  general  words  of  the  act  of  parliament  7  R.  2.,  founded 

upon  the  former  custom  to  make  and  ordain  a  remedy  upon 
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miw  emergencies  or  defects,  were  (as  was  objected)  in  effect  to        1663. 
gnre  a  legislative  power.  v^W^ 

Bat  yet  this  clause,  by  virtue  of  the  charter  or  custom  con-    Hu^^jmins 
flmcfd  by  parliament,  to  give  remedy  in  difficult  or  defective      Pj^ater, 
eiistoms,  and  in  sew  eqiergencies,  is  of  singular  use.    If  there  By-laws  maj 
be  a  custom,  as  in  truth  there  is,  to  prohibit  foreign  bought  and  be  made  to 
foreign  sold,  it  gives  them  power  to  make  by-laws  to  prohibit  l^Taistom 
uny  thing  which  may  tend  to  elude  or  evade  that  custom ;  for  although  they 

it  is  rationi  consonum  that,  since  custom  which  is  lex  loci  hath  Jj;o«;Wbevoid 

'  if  the  custoni 

eettled  such  a  right,  that  all  necessary  expedients  for  the  pre-  did  notexist, 

aenration  of  that  right  should  be  void;  and  therefore  in  the  6  Co.  63. 
Chamberlain  of  London's  case,  custom  having  made  it  a  law 
that  goods  foreign  bought  and  foreign  sold  should  be  forfeited, 
and  divers  statutes  made  against  deceitful  making  of  cloths,  it 
follows  that  to  prevent  the  breach  of  that  custom,  and  of  those 
statutes,  they  may  appoint  several  markets  and  places  where, 
and  no  where  else,  foreigners  may  sell,  and  that  hallage  may 
be  paid  for  it.  Whereas  without  such  a  custom,  or  other  like 
precedent  grounds,  such  a  constitution  or  by*law  was  naught. 
6o,  secondly,  suppose  a  custom,  that  (actors  or  brokers  shall  ot^fhepowcr 
be  ele«:ted  out  of  the  freemen  of  their  several  companies,  and  of  making  by^ 
presented  by  the  wardens  or  others  of  their  several  companies  ^^^ 
to  the  Mayor  and  Aldermen,  and  by  them  to  be  admitted,  al- 
lowed, and  approved  to  be  brokers  ;  and  such  a  custom  is  af- 
firmed to  be  in  London,  by  stat.  I  Jac.  c*  91.,  I  conceive  they 
may  by  virtue  of  this  custom,  confirmed  by  parliament,  ordain, 
that  without  any  such  election,  or  presentation,  they  shall  be 
approved  of  by  the  Mayor  and  Aldermen  ;  or  that  where  there 
is  occasion  of  brokers  or  factors  for  any  manner  of  business, 
not  within  the  compass  of  any  particular  mystery  or  company, 
they  may  ordain,  that  in  such  cases  the  Mayor  and  Aldermen 
shall  approve  all  such  factors  and  brokers ;  for  this  is  as  well 
within  the  cases  where  the  customs  are  defective,  as  of  new 
emergencies.  For  there  is  no  alteration  of  the  bottom  or 
foundation  of  the  custom,  which  is,  that  none  but  such  as  are 
approved  shall  be  brokers  or  factors.  The  manner  how,  and  in 
what  manner,  and  by  what  persons  to  be  approved,  not  being 
in  itself  unreasonable,  may  very  well  be  altered  by  their  by- 
law, or  act  pf  Common  Council ;  for  custom  having  created 
and  settled  a  right  in  them  to  have  such  franchises,  there  is 
now  a  co-operation  of  the  custom  and  of  the  power,  to  make 
by-laws  or  ordinances  in  difficult  or  defective  cases,  or  new 
emergencies.  So  that  such  constitutions  or  ordinances  as  are 
made  for  the  better  preserving  their  rights  and  customs  are 
good.  So  that  I  hold,  if  there  were  no  more  in  the  case,  yet, 
they  having  a  right  to  the  forfeiture  of  foreign  bought  and 
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1685;  sold,  that  is  ground  enough  to  restrain  public  factors  in  (he 
market  but  such  as  they  should  approve,  if  without  it  (as  I. 
shall  shew  anon)  it  is  impossible  to  avow  foreign  buying  and 
foreign  selling  according  to  the  custom.  And^  secondly,  that 
the  city  having  the  markets,  and  power  to  regulate  and  govern 
the  markets  within  themselves,  as  pursuant  to  that  right  they- 
may  appoint  such  public  officers,  or  brokers,  or  other  officers, 
as  they  shall  think  fit  to  trust,  and  'to  exclude  others  iroin 
being  public  officers,  or  iactors  in  their  markets ;  not  excluding 
(as  I  conceive  this  ordinance  doth  not)  every  man  from  sellinff 
his  cloths,  or  those  which  he  bond  fide  holds  in  coparcenary 
and  upon  a  joint  trade,  by  himself  or  his  own  servants.  So 
that  if  in  truth  it  appears  to  the  Court  that  this  ordinance  or 
act  of  Common  Council  is  grounded  upon  and  made  in  aid  of 
the  former  liberties  or  franchises  of  the  city,  I  think  this  ordi- 
nance to  restrain  factors  is  good  enough. 

The  case  of  the  Chamberlain  of  London,  as  it  is  reported, 
is  much  stronger  than  our  plaintiff's  case  as  to  this  point;  for 
there  it  is  resolved  that  an  act  of  Common  Council  that  none 
shall  put  broad  cloths  to  sale  within  Liondon  before  it  ia 
brought  to  Blackweli  Hall  to  be  viewed  and  searched  that  it 
may  appear  to  be  vendible,  and  that  hallage  shall  be  paid,  Iif. 
per  cloth,  upon  forfeiture  o[6s.  Sd.  the  cloth,  and  to  be  reco* 
vered  by  debt  by  the  Chamberlain,  was  good;  and  this  with* 
out  reciting  or  mentioning  any  precedent  custom,  but  only 
the  custom  confirmed  by  parliament  to  make  ordinances. . 

I  come  next  to  consider  the  ordinance  itself,  so  far  as  it  is 
before  usj  and  I  hold  it  is  good  in  toto^  and  in  qudUbei  partem 
Wherein  I  hold,  fiist,  that  the  matters  contained  in  this  ordi- 
nance are  warranted  by  preceding  customs  of  the  city ;  and 
that  this  ordinance  shall  not  be  taken  to  be  only  a  by-law,  or 
constitution,  founded  upon  the  general  custom  to  make  by- 
laws or  constitutions,  without  reference  to  particular  customs 
to  warrant  it.  And,  secondly,  if  there  were  no  such  fuU.cus* 
tom  to  support  the  ordinance,  yet  it  is  good  as  a  by-law  or  con- 
stitution, founded  partly  upon  former  customs  or  franchises  of 
the  city,  partly  upon  this  power  to  put  remedy  in  case  of  de- 
fective customs,  or  new  emergencies,  as  I  said  before. 

As  preparatory  to  this,  I  must  lay  this  ground, — That  this 
being  a  writ  of  habeas  corpus  of  privilege,  and  only  to  shew 
fegeTan^only  cause  why  the  party  should  not  enjoy  his  privilege  in  this 
^<>  shew  cause  court,  tha(  being  satisfied,  the  court  may,  at  their  discretion^ 

should  not  enjoy  his  privile^  in  the  Common  Pleas,  that  beings  satisfied,  the  Court 
may  at  their  discretion  remand  the  prisoner,  and  not  meddle  with  the  other  causes 
returned  upon  him.  When  the  cause  is  returned  upon  a  habeas  corpus  of  privilege, 
it  shall  not  be  taken  strictly  as  other  pleadings  are,  but  the  return  may  be  supplied 
and  supported  by  evidence  of  fact,  record,  custom,  or  the  like.  , 


Upon  a  writ 
ot  habeas  cor- 
pus of  privi- 


in  the  Common  Pleas  and  in  other  Courts. 

miiand  the  prisoDer,  and  not  meddle  with  the  other  causes  re«       1663, 
turned  upon  him«  Sdly,  That  when  the  cause  is  returned  upon     ^"^"v*^/ 
a  habeas  corpus  of  privilege,  it  shall  not  be  taken  strictly  as    #^^''^111^ 
other  pleadings  are,  whereby  the  court  is  tied  up  wholly  to     Plateb. 
the  matter  appearing  upon  the  record  :  but  the  return  may  be 
supplied  and  supported  by  evidence  of  bet,  record,  custom,  or 
the  like.    So  that  in  truth,  if  that  (in  rei  verilate)  it  sliall 
appear  to  the  court,  either  implicitly  upon  the  return,  or  otiier* 
wise  per  matter  dehors^  that  there  is  cause  to  proceed  below, 
the  court  may  grant  a  procedendo*    And  that,  therefore,  if 
eitber  upon  the  by-law  or  ordinance  itself,  or  by  examination 
^r  otherwise,  it  shall  appear  to  the  courts  that  there  is  a  liberty 
€>r  custom  against  foreign  bought,  or  foreign  sold,  that  all 
cloths  to  be  bought  or  sold  within  London  shall  be  brought  to 
Slackwell  Hall  and  Leadenhall  markets^  that  all  brokers 
snd  factors  ought  to  be  approved  by  the  Mayor  and  Aldermen, 
^r  in  some  other  manner  in  the  city ;  and  that  so  this  ordi- 
nance is  but  in  affirmance  of  their  ancient  liberties;  then  a  pro- 
^edendo  ought  to  be  granted,  as  well  as  if  such  custom  had  been 
particularly  retained;  or,  secondly,  if  the  custom  should  appear 
in  part  only,  as  the  custom  against  foreign  bought  and  foreign 
«old,  and,  for  that  end,  that  public  factors  ought  to  be  ap- 
proved, that  this  is  a  sufficient  ground  for  this  constitution  or 
-  V>y-laW|  that  none  shall  be  a  factor  till  approved  by  the  Court 
H>f  Mayor  and  Aldermen. 

First,  then,  I  say,  that  this  writ  here,  or  other  like  writs  of 

^labeas  corpus,  returnable  into  the  common  bench,  are  writs  of 

l[>rivilege  only.  They  suppose  that  the  person  who  brought  the 

-habeas  corpus  hath  cause  of  privilege  in  the  common  pleas ; 

^ther  that  he  actually  hath  commenced  a  suit  there,  or  was 

^^coming  to  sue  there  ;  and  veniendOj  morandoy  or  redeundoj  is 

arrested  before :    or,  2dly,  that  he  is  sued  in  the  common 

bench  as  defendant,  and  so  ought  to  have  his  privilege  like- 

-  wise,  xeniendoy  morandoy  et  redeundo.    The  ancient  forms  of 

habeas  cotpusy  and  corpus  cum  causd^  as  the  particular  writ  of  Vid.  O.  E. 

—  privilege  for  officers  and  clerks  still  do,  did  set  forth  the  parti-  '*^®'  *^^' 
cular  causes  of  privilege,  and  begin  with  ostensum  est  nobis  ; 

and  though  our  writs  are  now  shorter,  yet  they  have  the  same 
supposition  in  law,  all  common  pleas  out  of  particular  liberties 
being  supposed  to  be  sued  in  this  court ;  and,  indeed,  in  strict- 
ness, neither  London,  nor  any  other  inferior  court,  can  hold 
plea  of  any  matter  notarising  within  their  franchise.— Then  it 
is  sufficient  to  satisfy  the  privilege  of  this  court.  If  he  were  o.  e.  473. 
sued  below,  after  the  time  of  privilege  here,  for  a  matter 
v^herein  he  mi£;!)t  have  his  action  here,  as  for  debt,  &c.,  (hey 
•^oulil  discharge  tlie  action  Mow  ;  so  if  he  were  arrested  for  q^  ^  430, 
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Utii.       surety  of  the  peace  below,  upon  putting;  in  surety  in  the  clurtK 

^"^"^^^^^     eery,  they  Would  discharge  hitn  in  this  court :  but  if  the  arreel 

Hirrc&iv8     |||ere  were  before  the  time  of  privilege  here,  which  in  rosny 

Px>AnR.      e<^^^  ^^^7  would  examine,  then  the  pritileged  person  potting 

O.  E.477.        ^^  ^'^  ^^  ^^^  action  here  was  remanded,  and  some  term  day 

was  given  to  the  prosecutors  below  to  shew  cause  why  hei 
Antientprac-  should  not  have  his  privilege.  If  the  cause  returned  were  sndi^ 
o^^of  pri-  *^'  which  no  remedy  could  be  here,  they  did  frequently  grant 
vilege  from  a  procedendo^  the  privilege  being  satisfied  }  which  writ  is  in 
mests  in  the  gome  cases  discretional,  and,  therefore,  it  is  eeriis  de  eamk 
Pleas.  Justic.  fnoventibus;  not  mentioning  the  particular  cause.    And 

so  was  the  writ  of  habca$  corpus  in  Wagoner's  case,  a  copy 
whereof  I  have,  bearing  teste  7  Nod.  7Jac.^  ostensum  est  nMs 
ex  parte  Jacobi  Wagoner^  SfC.  tU  JuU  in  veniendo  versus  curiam 
nostram  prasd.  isto  eodem  tcrmind  ad  hquauL  cutn  cousHio  ef 
attorn,   yus,  pro  eorum  advisam.  hahend.  in  quodam   pladto 
debiti  super  demand.  WL  pet  ipsum  versus  quemiam  Joh.  Qm* 
in  eddem  curid  nostrd^  unde  breve  nostrum  de  cap.  prmd.  Joh.  d 
curid  nostrd  prad.  emanavit  Vie.  nostris  Lend,  direct.^  el  coram 
Justic.  nostris  apud  fVestm.  return,  existet  per  mimstros  nostras 
arrest.^  Src. 
S9  E.  3.  33.         Robert  Nevill  was  arrested  in  London,  and  imprisoned  at 
Aod^quer.  37.  Newgate,  at  the  suit  of  J.  S. ;  then  William  de  la  Pole  sues 
'  out  an  execution  against  him  upon  a  statute  merchant, 

thereupon  brings  an  audita  querela,  and  a  venire  /ados 
upon  it,  returnable  in  the  common  bench,  and  he  came  not ; 
whereupon,  upon  suggestion  that  he  was  in  prison,  he  was 
brought  hither  by  habeas  corpus  by  the  Serjeant,  and  remandedi 
and  the  Serjeant  commanded  to  have  him  here  again  the  next 
day  ;  and  was  not  remanded  to  the  Fleet,  notwithstanding  the 
action  here,  and  with  all  that  he  was  outlawed,  and  the  out^ 
la  wry  appeared  of  record. 

9  E.  4.  35.  The  like  precedents  of  remanding  prisoners  may  appear 
38  H.  6. 12.      go  H.  6.  S.,(A),  per  Choke,  ddns  case  de  custom  de  Londres 

alledge  ou  le  plaintif  ne  pott  aver  remedy  al  common  ley^  ei  k 

party  arrest  est  en  tiel  plight  quHlpoit  faire  attorney  en  V action 

in  Banck^  U  serra  remand  d  Londres j  mes  est,  videtur,  ou  ilJUi 

5  E.  4. 44.       primier  arrest  la  est  al  discretion  del  court  ve.  sUls  voile  remand 

Br!  priv!  39  *     ^^^  ^^  ^  plaint  en  Londres  est  eigne  al  briefs  si  ne  soil  in  con^ 

10  u.  6. 10.      demnation;  la  b  E.  4.44.,  etfuit  remafut./  8  E.  4.  17^  ftul 
Br.  priv.  63.     remand. 

Examination  was  therefore  frequently  used  upon  writs  of 
corpus  cum  causd,  or  habeas  corpus  y  and  whereas  the  party  is 
concluded  by  a  return,  that  he  cannot  traverse  ft,  yet  the  coorta 
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tre  not  bound  up  by  a  notorioas  falsity  returned,  but  may  exa«        1663. 
■tine  it.  v^v^^h^/ 

Seoondlyi  I  say  a  return  upon  an  habeas  corpus  of  privilege    Hvtchins 
aaed  not  to  be  certain,  as  other  pleadings  are,  and  the  matter     TfjJ^-^w^ 
feCumed  may  be  supplied  by  other  matter  in  (act ;  for  no  issue  g  q^  ,^^ 
any  be  taken,  or  demurrer  joined  upon  the  return,  nor  upon  Aretarnupoa 
tke  awards  of  the  courts  in  it ;  nor  does  any  writ  of  error  lie ;  ^^  *^^«^ 
the  end  of  the  return  is  only  to  ascertain  the  truth  of  the  priyilege 
matter.    In  Wagoiuer's  case  (called  the  case  of  the  City  of  need  not  to  be 
London)  the  custom,  whereupon  the  act  of  Common  Council  in  other  plead- 
that  case  was  grounded,  ^<  that  no  person,  not  being  free,  should  1°^  >re ;  and 
sell  by  retail,  or  keep  any  open  or  inward  shop  for  putting  to  retomc^^ay 
sale  any  wares,  or  use  any  trade  or  handicraft,"  is  not  set  forth  be  sapplied 
potitively  in  the  return,  but  only  in  the  act  of  Common  Conn-  ^^7n 
eil  it  is  recited,  ^^  Whereas  by  the  antient  charters,  customs,  fiict. 
Iranchises,  and  liberties  of  the  city  confirmed  by  sundry  acts,  Nouofireetnaa 
no  person  not  being  free  should  sell  by  retail,  or  keep  any  ^^^^{jj^ 
open  or  inward' shop  for  sale  of  wares,  or  use  of  any  trade  or 
Xiandicraft  f '  and  yet  for  that  cause,  exception  being  taken 
^against  the  return,  it  was  over-ruled. 

But  it  is  objected,  that  in  that  case  the  custom  itself,  <^  that 
.foreigners  shall  not  keep  open  or  inward  shop  for  sale  of  wareS) 
use  of  any  trade  or  handicraft,"  appears  in  that  act  of  Com- 
m  Council  prohibiting  foreigners  to  keep  open  or  inward 
or  to  use  any  trade  or  handicraft :— but  in  thb  act  of 
»mmon  Council  now  returned  the  custom  appears  not,  but 
»i|ly  reconstitution  or  by-law.  And  I  agree  there  is  some  dif* 
;  but  that  will  moke  no  alteration  in  the  case ;  for  that 
St  appears  in  Wagoner*8  case  the  action  was  brought  by  the 
^Chamberlain  of  London  for  ,  and  sets  forth  shortly  the 

•^Bct  of  Common  Council,  that  no  foreigner  should  keep  any 
^>pen  or  inward  shop,  or  use  any  trade  or  handicraft  within  the 

<^ty,  upon  pain  of  forfeiture  of ;  and  that  the  defendant 

used  the  trade  of  a  tallow-chandler  contrary  to  the  intent  of 
the  said  act  of  Common  Council : — ^where,  first,  I  observe  that 
ihe  action  is  not  grounded  upon  any  custom,  nor  mentions  any 
<aBtom,  nor  recites  that  part  of  the  act  of  Common  Council 
wherein  the  custom  is  mentioned ;  but  only  sets  it  forth  as  a 
1>y-law,  or  constitution : — that  by  act  of  Common  Council  it 
was  ordained  that  no  person  not  being  a  freeman  should  keep 
any  open  or  inward  shop,  &c«  and  yet  a  procedendo  awarded, 
or  agreed  to  be  awarded  upon  it. 

I  did  not  find  the  record  of  a  procedendo  in  Wagoner's  case ; 

'  *- — but  I  find  divers  precedents  of  procedendos  after,  upon  the 

ve^ry  same  returns,  the  Court  being  satisfied  that  the  law  was 

^^^ch  as  it  is  delivered  to  be  in  (hat  case  of  Wagoner's : — Se* 
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condly.  That  in  truth  the  custom,  which  iV  aUeged  in  that  or* 
dinance^  doth  not  reach  to  that  case  ;  for  the  custom  recited  is^ 
*^  That  no  man,  not  beirtg  a  freeman,  keep  amy  open  or  iawanl 
shop,  or  other  inward  plac6  or  room,  for  use  of  any  handicraft  ;*' 
and  the  constitution  iff,  ^That  no  roan  use*  any  haadicraft 
within  the  city  of  London  $*'  which  is  a  differing  thing  front' 
the  custom  alleged.  It  is  one  thing  not  to  use  a  handicraft,* 
another  not  to  keep  a  shop  or  room  for  using  it.  In  Andrew* 
de  Vine's  case,  S4  H.  6.,  which  I  shall  have  occasion  to  nen* 
lion  again  to  prove  the  custom,  an  habeas  corpus  issued  out  of 
Chancery,  directed  to  the  Mayor  and  Sheriffs  of  LoadoUy  tor 
bring  his  body  before  the  King  in  Chancery,  it  being  vacation 
time.  They  make  a  return^  *^  That  it  wa»  provided  and  ordained 
(ab  aniiquo)  by  the  Mayor,  Aldermen  and  Commonalty  of  the 
said  city,  according  to  their  la ws^  ordinances,  liberlies,  and  free 
customs,  confirmed  by  parliament,  that  none  should  exercise 
the  trade  of  a  common  broker,  or  maker  of  bargains,  non  ie 
contractu  seu  bargando  quocunque  inter  mercatorcm  et  mercaior  ^ 
faciend.  tanquam  communis  abrocator  seu  mediator  se  intromit^ 
teretj  until  he  were  admitted  by  the  Mayor  and  Aldermen,  &;c* 
and  that  Andrew  de  Vine,  for  his  breaking  and  making  of  bar* 
gatins,  not  being  so  admitted,  he  being  convicted  by  his  owo 
confession  before  the  Lord  Mayor  and  Aldermen,  he  was  im* 
prisoned.^'  To  this  he  makes  answer ;  and  they  reply,  and 
pray  that  he  may  be  remanded.  The  Lord  Chancellor,  by  the 
advice  of  the  two  Chief  Justices  Fortescue  and  Prisot,  Ashe- 
ton.  Justice,  and  the  rest  of  the  Justices,  and  having  heard  the 
reasons,  evidences,  and  allegations  on  both  sides,  and  the 
charters,  liberties,  statutes,  records  and  ordinances  of  the  city 
on  that  behalf,  ex  antiquofact*  ct  approbat.^  did  adjudge  that 
he  should  be  remanded  in  affirmance  of  the  said  liberties,  sla* 
tutes,  and  ordinances. 

This  precedent  1  shall  anon  make  use  of  to  prove  the  customs 
but  I  urge  it  now  only  to  this  purpose,  to  shew  that  the  Court 
did  make  use  of  matter  dehors  to  satisfy  themselves  of  the 
cause  of  the  return ;  and  they  did  not  there  allege  a  custom 
time  out  of  mind  that  the  brokers  ought  to  be  approved ;  but 
only  that  it  was  ab  aniiquo  so  ordained  according  to  the  liberties 
of  the  city  confirmed  by  parliament.  But  the  truth  of  the  case 
appearing,  their  charters  and  records  being  produced,  and  the 
politic  government  of  the  city  being  concerned  in  it,  he  was 
remanded. 

That  case  was  a  much  stronger  case  than  this  here ;  for  he 
liad  no  remedy  there  after  a  procedendo^  being  convicted  and 
remanded,  and  no  action  to  be  brought  to  which  he  might 
plead.    But  in  this  case  the  plaintiff,  Hutcbins,  being  detained 
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Mjy  upon  a  m%»w  jirocess,  t)i9  merit  of  jtbfs  c^sjb  is  saved  uato        f  063. 
Upi,  ithmigh  be  should  be  remand^ ;  for  hf^  may  plead  or  de*     ^'^^'^^p/ 
aipr  |o  Jiie  actiop  bekmr.    1£  tbere  be  no  custom^  but  a  by-law,     w^Tciuiis 
J^ ni^ demur  upon  it  if  bis  matter  xrill  hear  it;  or  Jhemay     Pl/tsb. 
4|ks  jusue  npoQ  the  cus^Lom^  if  it  be  pleaded:  and  if  jjidgmeiK 
be  ipiwi  iigainst  hi^n,  be  may  bring  bis  writ  of  enror ;  so  |Lha,t 
he  hath  his  full  remedy  if  his  case  deserve  it^  though  be  be  re^ 
maiided. 

Whereas  if  a  procedendo  should  not  be  granted,  the  plaintiff, 
vho  by  Bfit  of  Common  Council  ought  only  to  sue  there,  is 
!R^b<>lljr  vilhoipt  remedy,  which  I  desire  may  be  observed.    I  WrliB  of  ha* 
take  ?  gr^at.deal  of  difference  between  writs  of  habeas  corpus  prfvileg?,*^ 
.of  privilege  in  the  King*s  Bench  or  Common  Pleas,  which  are  tinguished 
ai  faeieff4*  <rf  redpiend.;  and  so  are  habeas  corpus  cases  io  habeoMcor^ 
CbfMtcery,  aad  writs  of  habeas  corpus  ad  subjiciend,  out  of  the  ad  subjidend. 
jO^W^  office  in  the  King^s  Bench.    These  last  writs  are  proper  ^J?^^  q^^^ 
for  4be  determination  of  the  causes,  and  t^hen  the  return  mus<  in  the  King's 
he  (oeprtain  wd  direct :  in  those  others  (as  I  have  said  before)  ^^i^^^* 
4he  iseaeoas  ai^  ^ot  the  same.  The  Court  inay  remand  at  their 
diecre^jjop,  and  inform  themselves  of  the  charters,  evideQces, 
and  ot)ber  mattei^  ^b  extra;  and  so  proceed,  as  the  civilians  Summary pro- 
4ayi  Sfupftnari^f  ei  ,de  piano,  rex  verilate  ionium  inspecia  ;  and  so  <^^^i°g* 
gf!^t^  procedendo  or  not,  according  as  they  thinls  fit ;  and  this 
without  puejudjoe  to  theparty^  who  bath  ^tiU  lys  just  defeaoe 
p  4e  Cowt  .^low. 

JFm  applio^Aiw  of  all  this;  first,  I  say  in  the  general,  ^t 
jliappe^rs  by  the  act  of  Common  Council  or  ordinance  liere 
letoiQpedf  tteit  it  is  but  an  epitome  of  their  former  acts  of  Cora- 
JMD  Council  in  forcie,  ^nd  that  the  intent  of  it  is  to  have  the 
aobatwce  of  those  acts  concerning  woollen  cloths,  &c.  con- 
(folded  and  reduced  into  one  act  of  Common  Council ;  and  "  that 
HO  man  may  pretend  ignoraiice,  or  difficulty  of  being  informed 
4if  |he  customs  and  laws  of  the  city,  needful  to  be  known  in  this 
behalf/'  8o  are  the  words  of  the  act  itself;  so  that  by  this  it 
Jippears,  that  this  whole  ordinance  is  grounded  upon,  and  is 
hol^aD  abstract  of  their  former  laws  and  customs,  aud  gives 
^romid  4o  incjuire  into  their  former  customs.  And  more  par- 
lioularly  there  is  special  mention  made  of  the  custom  against 
foneign  bought  and  foreign  sold ;  as  fol.2.  *^  For  the  preventing 
of  forefign  buying  and  foreign  selling  against  the  ancient  cus- 
lomsaod  j)rivileges  of  this  city  ;^'  and  fol.  8.  ^^  that  many  freemen 
in  fretence  are  immediate  buyers,  yet  are  in  reality  but  agents 
and  brokers  for  strangers  and  foreign  men ;"  and  it  declares 
madk  practices  to  be  cofitrary  to  the  customs  and  privileges  of 
flkecity ;  and  that  sudi  buying  is  colouring  qf  foreigners*  goods, 
B9d  QOAtrary  to  the  oath  of  a  freeii\aiP.    Attd  it  df^lfugee  <<  ttiat 
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l66i.        atl  such  practices  are  contrary  to  the  custom  of  the  city,  and 

^'^'^^^^^     that  all  such  commodities  so  bought  and  sold  are  forfeit  to  the 

HuTCHiNs     city."— So  that  here  is  as  full,  if  not  a  raoi'e  full,  recital  of  the 

PLAVEfi.     <^ustom  concerning;  foreign  bought  knd  foreign  sold,  than  is  in 

Wagoner^s  case  concerning  foi^igners  not  keeping  shop,*  or 

exercising  a  handicraft  in  London;  and  gites  as  much  Oocasiofi 

to  inquire  after  it. 

Then,  as  touching  that  part  of  the  act  which  concerns 
factors,  which  is  the  only  matter  arising  upon  this  return. 
Though  it  set  it  not  forth  as  a  particular  custom,  that  no  factdr 
or  broker  shall  be  admitted  or  allowed,  unless  he  be  first  apP- 
proved  by  the  Court  of  Lord  Mayor  and  Aldermen^  &c.  yef, 
as  I  conceive,  if  it  can  be  proved  in  truth  that  this  is  the  cus^ 
tom  of  the  city,  it  is  comprehended  in  the  general  recHal:  buft 
if  there  seem  no  particular  custom  for  it,  admitting  the  cdstom 
of  foreign  bought  and  foreign  sold,  this  very  ordinance,  or  by- 
law (as  I  conceive)  is  sufficient  in  law  to  restrain  all  public 
factors  which  be  not  so  approved.  The  preamble  which  ushers 
it  in  is  to  this  purpose  observable  : — ^^And  for  the  preventing  of 
sundry  abuses  committed  by  factors  and  others,  in  that  great 
abuse  of  foreign  buying  and  foreign  selling,  to  the  hurt  of  the 
liberty  of  the  city,  be  it  enacted  that  no  person  shftll  be  al- 
lowed as  a  factor  in  any  of  the  halls  aforesaid,  unless  be  shall 
be  first  approved  by  the  Court  of  Mayor  and  Aldermen."  it 
implies  that  the  abuses  of  factors  in  foreign  buying  and  forei|;ii 
selling  cannot  be  avoided  but  by  having  public  factors  ap- 
proved. Whereupon,  (though  I  shall  not  need  this  help,  fot 
I  shall  shew  by  and  by  that  it  was  the  ancient  custom  of  th6 
city  that  all  public  brokers  and  factors  ought  to  be  first  ap- 
proved), I  do  infer  that,  admitting  the  custom  touching  fo^ 
reign  bought  and  foreign  sold  to  be  good,  that  for  the  supporl 
of  that  custom  they  may  prohibit  brokers  and  factors  in  their 
common  markets,  unless  so  admitted  ;  for  otherwise  their  eu^ 
tom  against  foreign  bought  and  foreign  sold  would  fail,  as  is 
apparent,  not  only  by  ordinances,  but  to  common  reason.  If 
every  man  may  be  a  factor,  and  buy  cloths  in  the  marketsii 
and  sell  out  of  the  markets,  either  for  himself  or  others,  as  be 
pleaseth,  in  their  two  halls,  it  will  be  impossible  to  keep 
^he  custom,  that  foreigners  shall  not  buy  in  the  markets,  nor 
sell  out  of  the  markets;  and,  therefore,  this  by*law,  admitting 
that  custom  to  be  good,  which  cannot  be  denied,  is  necessary  t^ 
support  it,  and  within  the  clause  of  putting  a  remedy  to  diffi- 
cult or  defective  customs  and  new  emergencies. 
5  Co.  63.  Their  custom  being  confirmed  by  act  of  parliament,  it  is 

said  that  ^^  all  such  ordinances,  constitutions,  or  by*laws,  are 
allowed  by  law,  which  are  for  the  true  and  due  administratioA 
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of  the  laws  or  statutea  of  the  realm,  or  for  the  gpod  i^ovem-        1669. 

ment.and  order  of  the  city, — the  body  corporate."    So  what     ^^^'^V^ 

lath  been  said  will  {n  some  sort  answer  .what  hath  been  in-    "^tckuts 

fisted  upon  on  the  other  side,  upon  the  difference  betweeo  by-      P^toi, 

laws  and  customs,  audi  then  urging  (hat  this  is  a  by-law  and 

not  a  custom :  for  if  there  were  no  former  customs  for  public 

&ctor8  to  be  apprpved,  yet  the  necessity  of  supporting  the 

other  custom  would  be  a  ground  to  make  such  an  ordinancjB 

or  by-law^  as  iafidei  et  rtmoni  consona  et  domino  regi  et  popub 

uHUsy  as  I  shall  shew,    fiut  beicause  the  whole  policy  and  go^ 

iremment  of  trade  in  this  city  is  Concerned  in  this  case.  I  shall 

more  at  large  consider  all  the  grounds  and  reasons  of  the  act 

of  Comnion  Council^  and  all  the  objections  made  against  it,  so 

&r  as  relates  to  our  matter  in  hand. 

The  intent  and  scope  of  the  act  hath  been  set  forth  already 
ifi  be,  to  regulate  the  df  aperies  in  Black  well  Hall,  and  Leaden 
Hall ;  to  discover  frauds  and  deceits  in  ipaking  and  uttering  of 
them;  to  prevent  foreign  buying  and  selling  against  the  ancient 
customs  and  privileges  of  the  city ;  and  to  contract  and  reduce 
411  the  acts  of  Common  Council  then  in  force,  and  necessary 
for  those  purposes,  into  one. 

How  this  ordinance  is  in  all  things  applicable  to  these  pur- 
poses will  easily  appear,  by  considering  the  several  parts  of 
ft.  But  this  which  we  have  now  in  hand,  concerning  facts  re^ 
lating  mpre  particularly  to  the  preventing  of  offences  by 
jfaciors{i)  and  others^  in  the  great  abuse  of  foreign  buying  and 
{breign  selling  (so  are  the  words  of  the  act  of  the  Commod 
Council)  it  will  be  but  n^essary  in  respect  of  the  objections 
made  by  my  brethren  against  this  custom,  and  not  impertinent 
in  respect  of  the  ordinance,  to  say  something  of  the  grounds 
and  reasons  of  that  custom,  and  what  it  is  ;  upon  which  ii  will  The  custom 
appear  how  reasonable  that  custom  is  in  itself.  And  then  how  JI|tn  50^^^ 
necessary  it  is  for  preservation  of  that  custom  that  factors  be  and  forei^ 

regukted.  Sel*  '"*"' 

It  must  be  granted — 1st,  That  this  being  an  island,  and 
having  the  advantage  of  the  sea,  and  many  excellent  harbours 
and  ports,  the  riches,  strength,  and  safety  of  it  consist  in  trade 
at  home  and  abroad,  for  import  and  export  of  commodities,  and! 
the  consequences  of  its  shipping,  training  up  mariners  and  sea; 
men,  and  the  like. — Sndly,  To  preserve  trade,  there  is  a.  ne- 
cessity of  order  and  government  for  regulation  of  it,  to  prevent 
deceits  and  confusion.  To  apply  this  to  our  ease.  Cloths  arc  g  Co;  Mi 
one  ofourchiefstaple  home  commodities:  if  every  man  may  make 
what  cloths  he  will,  and  make  sale  of  cloth  failing  in  substance. 


(0  A  blaak  ia  the  manuicript. 
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\Mi*  or  111  ifteleiigtbi  ti^  mixed  with  &Ise  mafterials,  itwillbriti^ 
siandlfr  upon  ns,  a  reRise  opon  bur  commoditieB,  add  an  itt- 
^poverishment  df  ttie  fiafion.  So  for  foreign  comnibdHies,  K 
whboiit  a  regnlaKion  evcfry  man  majlioy  and  sell  andWrtc^^ 
Vlien  tibd  as  ttiey  ptease,  tlia  emalation  by  one  oat-btr^ing 
andtber,  ^Ihe  wairt  df  order,  and  consent,  and  godd  agreement^ 
innongA  miercbaitts  '(as  "for  ^be  purpose,  Hdt  to  bay  soch  kinds, 
tyr  abovte  sucfh  prices,  or  taking  off  'Budi  %h&  so  tnttny  bomb 
^cMhhoBities,)  must  lieeds  binder  ttaAe,  drain  «nd  eiAftuM  our 
tdin,  btnfier  ibe  pribeof  onr  exported  commodities,  eiAaneb 
^tbe  price  of  tboee  S^db  are  hnportend ;  and  conse^eiitty,  wbeb 
haore  is  exported  tbah  imported,  bring  a  consumpfidto  n)W>nibe 
VraAs'and  wealth  of  tte  naticfh.  This  1  found  hj  experiebce. 
This  last  December,  upoa-tbe  setting  ihe  prices  of  wines,  the 
tJisnarjr  urines,  sflkHit  the  18tb  of  January,  were  Mted  at 
abcrtit  167.  or  18/.  Hie  pipe.  For  want  of  regulations  xK 
fbA  thide,  'th^  *fltfe  'ndw  risen  to  94/.  or  35/.  the  ^ipe  ;  for, 
ttfbotlgb  no  h^tioh  ^bnys  'the  Canary  wines  but  the  finsfUA; 
^dt,'because1hete'is'no  regulation  of  ibat  trade,  every  man 
tnnfe  an  adventurer,  buys  the  commodities  at  whiit  price  they 
demand,  and  even  for  ready  money,and^'spend  near  lOO^OOO/;, 
and  which  Wotdd  be  money  at  bome  only  for  want  of  regnla- 
t}on«  IFor'if  omr  merdiants,  who  have  the  whole  (Tbnary  trade, 
'Woifld  aji^  together,  'thdy  mi^ht  'take  off  the  Canai^  winei 
Ibr  iPtttoonable  prices,  and  for  other  commodities,  ndt  read) 
taMniDy«-^9dly,  That,  therefore,  the  chief  trade  of  *(he  liiCtfon  fa 
^iven  on  by  Corporations  and  companies  in  cities  dnd  b<^ 
inooj^s,  who,  having  many  restraints  upon  them  ;  someas 'tc 
Iheir  personSj'Wsr.  that  none  should  buy  or  sell  bdt  aut^hti 
Itave'been  apprentice  and  skilful ;  others  as  to  the  businesa  aifl 
concerns  of  their  trade,  are  regulated  and  tied  by  certain  rdfei 
and  orders  touching  their  trade,  by  custom  in  the  most  {flatM^ 
and'by  patents  or  by-laws  where  custom  iails.  And'tliege»rtrd 
liberty  which  the  law  permits  to  every  man  for  bujring  iml 
selling  (other  than  for  a  man's  own  private  use)  may,  by  the 
common  law  of  the  land,  without  help  of  an  act  of  Parliament 
be  in  some  sort  restraioed.  The  King  may  erect  guiUam 
The  King  may  fneredioriam^  a  society  or  incorporation  for  the  incteasing  in 
deUor^-  regulating  of  trade.  He  may  appoint  such  and  such  ^fereigi 
corpcMratioa     comrmodities  to  be  brought  to  such  and  snch  places,  asid  im 

for  the  in-         ,._-., 
grmmg  or  regulating  of  trade. 

iWKh^Biaynplpomt  such  and  Mich  foreign  commodities  to  be'lmn^it  'to 
such  placets  aaa  no  othei^  (Ir). 


S  Ctf.  186^ 


(k)  **  To  the  intent  he  may  be 
better  answered    bit  ehsUMOs  and 


other  duties."  5Ge«  S4.  9te  1  Blacksl 
€otn.914> 
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other^  2 E. S. 7. ;  Joim  lie'Britaiae's  case ;  and  aHpwecl  for     vlS^ 
SPp4  h^V  in  tha  Chamberlain  of  London's  case.-*4tUy,  Tbat  hg    i*^^*^ 
raaaoo  af  Ibe  tai^es,  scots  and  lots,  and  duties  to  which  these  in»    ^^^^^"^^u^ 
cgnKurations  are  liable  and  subject  for  maintenance  of  their     PjuiTs^. 
trali^t  <|od  the  public  charge  of  their  incorporations  and  so-  s  E.  3. 7. 
ebties^  aqd  for  the  better  regulation  of  trade,  it  hath  been  used  5  Co.  es, 
hg  custom  in  most,  if  not  in  all  the  ancient  cities,  incorpora? 
tipQn^  ai|d  boroughs,  to  prohibit,  upon  pain  of  forfeiture  or 
other  penalties^  foreign  bought  and  foreign  sold,  within  their 
liberties ;  which  ciistom  is  allowed  in  our  books>  10  Eliz.  979» 
8  Cp.  125.  and  128.  a.  9  H.  4.  Rot  Pari.  No.  SO.— Sthlv,  That  The  retson  of 
Wift.p»ch  nK>re  ^«.o  this  custom  of  fcrfeUure  of  for«gn  ^fe-J^ 
bought  aiid  foreig;n  sold  is  allowable  in  London,  because  of  bought  asd 
the  great  charges  they  are  at  (and  to  which  strangers  are  not  fo^'S'^'^'M* 
liable)  as  w^eU  to  the  maintenance,  defence,  honour  and  orna- 
ment of  the  city  in  general,  and  in  maintaining  the  offioss, 
fJ^M'ges»  and  duties  belonging  to  the  City,  as  for  providing 
pteper  marlcets  for  all  vendible  commodities,  as  in  our  case 
Blackwell  Ilall  and  Leadcnhall  for  cloths,  and  the  chargef 
IM  kf^epieg  these  places,  and.  officers  for  keeping,  searching, 
and  viewing  c^  the    commodities,  and  other  regulations  of 
tsade. 

What  this  custom  of  London  as  to  foreign  bought  and  fo-  what  thia 
leign  aold  is  aH>ears  fully  in  that  Parliament  Roll,  9  H.  4t.  custob  of 
^  That  no  meschent,  stranger  to  the  liberty  of  the  City,  (that  i^^u^  und 
U>  no  foreigner  (none  who    is  no  freeman)   shall  sell  any  foreigasoid 
merohaadize  or  wares,  within  the  lUierty  of  the  said  City,  to  ^ 
another  merchant^  stranger,  or  foreigner ;  nor  that  such  mer* 
chanty  strajQger,   or  foreigner,  buy  of  any  other  merchant, 
stranger,  or  foreigner,  within  the  liberty  of  the  said  City,  any 
soch  merchandize  or  wares,  upon  pain  of  forfeiture  of  Iheni* 
Saving  to  all  denizens  the  power  at  their  will  to  buy  within  the 
liberty  of  the  city,  of  any  merchant  stranger's  merchandizes  in 
gros^,  to  Iheir  own  proper  use,  so  that  they  do  not  sell  them 
ilgain  to  any  other."    Upon  this,  1  observe,  that  strangers  may 
sell  ip  grpss  within  Lqndon  ;  but  not  to  foreigners,  but  to  citi- 
zens ;  aady  therefore,  the  public  raatkets  are  for  strangers  to 
sell. in,  and  not  for  citizens.    So  strangers  may  buy  in  gross 
gs  w(^ll  as  by  .retail  within  the  liberties  of  the  City  :  but  that  is 
of  citizens  )vithin  their  shops,  |snd  not  of  foreigners  in  the 
market.    So  that^  to  apply  it  to  the  case  of  Blackwell  Hall,— <* 
9infptg^t8  may  sell  in  Blackwell  Hall,  but  not  out  of  it.  They 
canpot  buy  anyr  cloths  there  :  citizeps  may  sell  cloth  oat  of  it, 
and  not  in  it.    But  for  a  man's  owp  ose,  and  not  to  sell  again^ 
JNiy.man,  may  bugr  jB9er^pdi«e  jus  gr^ai. 


8M 


•  > 

Judgments'  and  Judicial  argumenl^ 


IMS. 


HUTCHINS 
FZiATCRf 

•  T       f     ■. 


That  the 
cusUmi  of  fo- 
reign buying 
aod  forei^ 
selling  ex- 
tends only  to 
the  retailing 
trade  is  to- 
tally a  mis- 
take. 


9H.  4. 
Pari.  Rot  No 
30.  cited  8Co 
^27. 


So  in  the  charter,  93  Jan.  SO  H.  7.  this  franchise  ii  recited 
and  confirmed  to  the  City ;  as  also  by  the  charter  of  Kigg 
Obarles  the  First,  14  Car.  1.  In  both  it  is  recited  that  time 
out  of  mind  ^^  usiiatum  fuiij  ei  auihoriiaie  parliamenti  appro^ 
bat.  ei  cofifirmat.  quod  nuUus  extraneus  d  libcrtqie  prttdici^ 
civiiatis  vendat  vel  emal  ab  altero  exiraneo  d  libertaie  dictos  dxi^ 
talis  aliquas  merchandisas  $eu  mercimonia  infra  ttbertates  gu»^ 
dem  civiiatis  sub  forisjbeturd  of  the  merchandise  or  wares  so 
bought  or  sold  ;  and  that  the  Mayor,  Commonalty,  and  Citi* 
sens,  should  have  \he  forfeiture,  salvo  semper  quod  snagnaies 
dominiy  ei  proceres^  ac  alii  Anglid  ei  indignas  ayuscunque  con* 
diiioms  fuerini  pro  familid  ei  tisibus  suit  proprus  infra  UberiaUs 
civiiatis  prasd.  Hbere  poiuerttni  emere  quascunque  merclumdisas 
in  gross  absque  aliqud  forisfacturdj  sen  perditione^  aui  isnpC'^ 
dimenio  quocunque^  ita  quodalieui  alieri  merchandisas  prwd,  non 
revendiiy 

This,  by  the  way,  shews  that  what  was  said,  that  the  custom 
of  foreign  bought  and  foreign  sold  extends  only  to  the  retailing 
trade,  is  totally  mistaken. 

This  being  the  ancient  custom,  is,  therefore*  confirmed  in 
general  by  Magna  Charia^  cap.  9.  Gvitas  Lond,  habeai  omner 
libertaies  suas  anliquas^  ei  consueiudines  suas  /  and  more  parti- 
cularly by  the  parliament,  7  R.  S.  which  is  set  forth  in  this  re- 
turn ;  and  thjese  customs  are  not  taken  away  by  general  words 
of  other  acts  of  parliament,  as  it  is  agreed,  8  Co.  187.;  and, 
therefore,  by  act  of  parliament,  7  H.  4.  c.  9.,  it  was  provided 
^^  that  as  well  clothiers  as  other  merchants  might  sell  cloths, 
as  other  merchandizes  in  gross  within  Ijondon,-*-as  well  to  fo- 
reigners as  citizens,-'  as  conceiving  the  general  acts  formerly 
made  for  giving  liberty  of  buying  and  selling  freely,  notwith- 
standing any  custom  or  otherwise  to  the  contrary,  extended  npt 
to  it.  But  this  tended  so  much  to  the  destruction  of  the  City, 
that  in  the  very  next  parliament  it  was  revoked  upon  the  pe- 
\  tition,  not  of  the  City,  but  of  the  Commons  of  England;  and 
the  custom  restored;  so  that  now  here  is  a  particular  con- 
firmation, by  act  of  parliament,  of  this  particular  custom  of 
foreign  bought  and  foreigp  sold.  The  words  of  9  H.  4.  are, 
"  Lc  Roy  voei  que  les  Citizens  de  Londres  aient  leurs  Uberiyct 
ei  franchises  iouchani  cesi  ariicUy  cy  entierment  come  Us  les 
avoyeni  decant  le  darrein  pari,  tenus  a  Wesim.^  le  siai.  fait  a 
mesm.  leparl.  nieni  coniresteantJ*^ 

My  brother  Archer  objected  that  this  took  away  only  7  H.  4.  • 
but  left  other  general  statutes,  whereby  the  tirade  was  left  open 
9s  \%  was  before.  But  1  answer,  first,  tbie  statute  of  7  R.2. 
was  after  the  statutes  9  Ed.  3.  c.  5.,  25  Ed.  3.  c.  2.,  which  he 
jnentions;  and  so  was  50  and  51  Ed,  3.  which  I  cited  befor^« 
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That  ibe  statutes  did  not  take  away  the  custom  of  London  is       1563* 
not  only  resolved  in  8  C.  128.  upon  the  construction  of  7  H.  4,      ^-^V*^./ 
bat  ako  by  all  the  judges  in  that  case  of  Andrew  de  Vine.   He    Hutcuins 
alleged  that  all  merchants,  strangers,  and  others,  of  the  King's      Player. 
amity  Bight  lawfully  sell  all  their  merchandizes  in  London, 
aiid  every  other  place  in  England,  to  every  person  except  the 
l^ing'a  enemies,  as  well  by  foreigners  as  denizens,  any  statute, 
firanchise,  ordinance,  &c.  notwithstanding.    By  virtue  of  divers 
statutes  of  and  in  the  times  of  H.  6.,  H.  4.,  R.  2,^  and  El.  3. 
'ike  Mayor  and  Sheriffs  of  London  expressly  denied  that  there 
^were  any  such  acts  of  parliament  in  form  ;  whereby  any  power 
is  given  to  any  person,  denizen,  or  alieUf  to  be  broker  or  me- 
diator,  to  make  bargains  or  contracts  between  merchant  and 
merchant ;  nor  to  occupy  that  office  of  broker  or  corrector  in 
other  manner  or  form  than  was  ejipressed  in  their  return.  And 
it  was  adjudged  for  them  as  I  have  before  said. 

Now  then  this  custom  (I)  of  foreign  bought  and  foreign  sold 
to  be  forfeited  being  so  great  and  necessary  a  franchise  of  the 
city,  if  any  person  may  be  a  public  factor  at  his  pleasure  at. 
Slackweli  Hall  market,  it  is  impossible,  as  I  have  said,  to  pre- 
Tent  it  but  that  this  person  may  sell  the  goods  of  a  foreigner  to 
another  foreigner,  or  may  buy  goods  of  a  foreigner  for  a 
foreigner ;  or  indeed  he  may  buy  goods,  as  of  late  they  have 
usually  done  for  himself,  whether  a  foreigner  or  a  freeman,  or 
colour  them  as  for  himself  against  the  custom;  and  this  is  un- 
avoidable.   And  therefore  such  a  by-law  or  ordinance  which 
is  necessary  to  support  this  custom  must  (I)  be  also  good.     Se- 
condly, Blackwell  Hall  and  Leaden   Hall  being  the  public- 
markets  for  cloths,  and  the  city  being  responsible  for  them  if 
lost,  it  is  fit  in  their  own  market  they  should  have  their  own 
public  officers,  and  not  any  imposed  upon  them.    Every  man 
may  sell  his  own  cloth  by  himself  or  his  own  servant;  or  buy 
in  the  market,  not  buying  or  selling  contrary  to  custom.    But 
it  is  reasonable,  as  to  public  officers  in  their  own  market,  there 
sbould  be  none  but  such  as  they  approve;  and  this  may  be 
well  enough  settled  by  them  by  a  by-law.     And  truly  in  this 
particular  the  by-laws  or  customs  of  London  are  not  to  be 
compared  with  the  by-laws  of  other  corporations,  qr  of  particu- 
lar corporations  in  London,  there  being  a  custom,  and  a 
(jharter,  and  that  particularly  confirmed  by  parliament,  en- 
abling them  to  supply  the  defects  or  difficulties  in  their  cus- 
toms.   The  case  of  the  Chamberlain  of  London  in  the  fifth  re- 

(i)   The  words  *'  custom**  and     mistake  ia  the  maauscript, 
f(  must'*  seem  to  be  omitted    by 
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166S.        port  bafb  (asi  I  sitid  tefbre)  ifdtbiDf  so  strbng  a  fottlf^fidtl  is 
^"^"^^"^      oiir  plahitiff's  cise  hatb. 

HtJTCBiKS  ji  jg  n^i  grounded  ajkin  any  tmrtrcolar  costotn,  but  Mlf  ike 
Ftittit.  g^^^&i  cnstom  of  making  ordinances.  And  indeed  tndny  acta 
Hany  acu  of  of  Commoni  Council  notr  in  force  have  no  otber  foundatloik 
theCominoa  But  this  act  of  the  Common  Council  is  grounded  apon  (he 
J^of  Lo'idSn  custom  against  foreign  bought  and  foreign  sold  ;  so  tftat  iAkb 
have  no  other  this  td  be  only  i  by-Iaw  or  constitntroii,  yet  the  botfotii  of 
foundation      foundation  of  it  being  a  custom,  and  this  by-law  or  <kmst1bHdii 

than  the  gene-  ..,     *„  .  ^  .      .    .  ,  t.  « 

ral  custom  of  r^quiiite  for  the  preservation  of  it,  it  is  gbod  edotfgll  tts  1 

making  ordi-    cOnceiVe. 

nances.    ^  But  to  mdke  tbid  pbidt  clear,  I  sdy  thdt  by  the  custoko  of 

cient  custom    London  common  brofcerrs,  Actors,  or  leigers,  havci  be^d  r€* 
in  the  city  of   strained  froiii  exercising  tb^t  trade  or  fkcuKy  U^ithout  dpprbbA- 
Ktrain  com-      ^^^«    ^^^  ^^  ^^^^  constitfTtion  in  the  substance  of  it  id  ilo 
mon  brokers    more  than  what  was  the  ancient  custom  of  the  city,    'f  his  I 
^omexercis-    ^^^^  ^^^^  occasion  to  prove  dnoii  by  sevi^ral  records;  sufch  I 
ing  that  trade  think  Will  etidence  liot  only  the  custom  for  factors  ai^d  brokers 
Vithourap-     ^^  ^  approved,  but  the  other  part  al66  for  taking  sureties  by 
probation ;       i^coghizance,  and  for  the  condition  of  those  recogiiizance6  and 
ttke***^  *?      s^iretyships.    But  ad  to  this  in  particular,  it  appears  by  (he  Sta- 
of  them  bj      tute  1  Jac.  c.  SO,  that  for  ^  diverS  hundred  years  freemen  of 
recognizance,  several  roisteries  have  beeti  elected  and  presented  by  six  per- 
sons of  the  mistiery  to  the  Lord  Mayor  dtid  Aldermen,  and 
sworn  to  demean  themselves   uprightly  between    tiiercbant 
English,  and  mercfauilt  stranger  and  triade^men,  in  the  making 
and  concluding  bargains  and  coutk'acts,  to  be  made  betweea 
them  concerning  their  wares  and  merdkat^dize  to  b^  bought 
and  sold  and  contracted  for  in  London;''  ftnd  these  have  an- 
^ce^^ichis  c'"«n*ly  borne  the  names  of  brokers,  the  very  same  offide  which 
now  borne  by  they  now  call  factors  is  part  of  that  office  which  they  fbrAierly 
E^re  w^^^  called  brokers,  as  I  hope  to  make  appeAr  anon.    Som6  trades 
anciently         bave  their  sworn  brokers  at  this  day :  but  not  the  clothiers^ 
borne  by         ^Jjq  Jjeing  foreigners  have  no  particular  companies  here.  And, 
brokers.  therefor^f,  their  factors  not  being  subject  to  the  rules  and  i^- 

gulations  of  particular  societies  and  conlpftnies  as  trades  are, 
it  is  but  just  that  the  Lord  Mayor  lind  Aldermen  have  a  parti- 
cular inspection  over  thetti ;  anfd  if  the  custom  was  that  they 
shotild  be  first  presented  by  soitoe  Of  the  companies,  and  then 
approved  by  the  Court  of  Mayor  And  Aldermen,  it  is  not 
^mst  law ;  nor  hath  the  defetidant  cause  to  complain,  if  (he 
approbation  of  the  Mayor  and  Alderttieh  be  required,  thoi^h 
such  presentation  aird  election  be  not  made  unto  them  by  ofhei 
freemen.  And  by  Andrew  de  Vine's  case^  whictt  I  itfeAtietted 
before,  and  shall  more  at  large  hereafter,  it  apltefits  tbait  ifViJ 


in  tU  ComrM0«  PU(^  mdik  aUuf  Camrti. 
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gains,  nor  de  contractu  sive  bargando  ^moeufiqtfe  inter  fherMor* 
dmerciOor.fieetej  tanquam  eammunts  dbrdcatory  seu  mediatop 
Mramiiieret  quoqudmodo^  till  he  were  lidmitted  hy  Ibe  Mayor 
0tkA  Aldennen. 

HaWfig  tliiis  ftr  ^nlHTgtA  npen  tbe  t^o  ^f^t  arronndB  of  thk 
<m]itiaticb,  <fae  ensfoiu  fouefaiog  fiii^eigfl  boagbl  and  fot^n 
flbM,  and  fbilt  tb^  jmblic  fiicColrs  #f  bfoketa  oogbt  id  be  ap^^ 
|Mt>ted;  I  shall  n&w  examifie,  fifity  tbose  Otrjettiona  trbidb 
Ba?e  been  more  partieiilari j  made  against  the  bi^tfcbes  of  tbh 
act  of  ConnnoB  Cotrneil,  ordinance,  or  by-la#,  wbkh  coflcerta 
ficctbrs  only  :-^n^xt,  I  shall  tooch  tipod  those  which  cfoatern 
cloths  and  hallage,  and  tbe  othet  fMifticuIaiis  itietitioned  ia  the 
act  of  Common  Council,  which  ba^e  been  excepted  agafost  i 
bet  withAt  I  sbdll  consider  Whether,  if  tb&t  part  Of  the  act  of 
Common  Council  which  concerns  factors  be  gfood^  and  that 
the  defendant  Hutchins  hath  offended  agaitist  it,  the  aetion  of 
debt  in  the  return  menttohed  bein^f  broaght  npoti  that  pan 
only,  whether  snpposieg  sotne  other  parts  Of  the  act  of  Comh 
aion  Council  to  be  agaii^st  law,  if  shoOld  vhiate  the  whole  act 
of  Commoti  Coaiicil ;  and  so  the  aetiM  hot  to  lie.  For  if  they 
are  tirholly  independetvt  clauses,  aad  Orte  d^  aet  tmake  void  the 
whole,  the  exiceptton  a^rnst  the  residue  of  tbe  onfiaatice  which 
dofh  ttot  concern  factor  will  not  be  material  in  this  case^ 
Which  concerns  only  a  factor  for  acting  tt^  a  factor.  A  nd  then 
I  shall  consider  (he^e  other  thit^  which  have  been  wgeAj  that 
thpere  appears  not  any  breach  of  this  act  of  Comaioft  Conncil. 

As  to  the  first,  the  objections  to  that  part  of  the  act  or  or- 
^inanee  which  concerns  factors  are  these  r-^rst,  the  act  is, 
^  that  none  shall  be  admitted,  permitted,  corrti  AOed,  or  allowed      / 
^  a  (bctor,  rniless  he  shall  be  at  fif^  approved  and  admitted 
by  the  said  Court  of  Lord  Mayor  aiid  Aldermen.**    Against 
thrils  h  hath  been  said,  Jirst^  that  it  appears  not  that  there  is  a 
Cotrrt  of  Mayor  and  Aldermen,  and  then  it  is  impossible  to 
liate  any  flictor  approved.   Secondly,  If  there  be  such  a  Court, 
yet  ff  it  be  not  such  time  tut  of  mind,  their  cnstom  of  supplying 
^eifetts  in  former  customs  cannot  ettend  to  it.    This  last  I  the  M  cas- 
clearly  deny  i  for  admitting;  it  wereaw^io  Contt^  sineeitcon*  J?**^^ 
aists  <^  members  of  their  corporation,  tbe  regulations  and  go*  x\kt  city  at 
temment  of  their  old  cirttoms  and  franchises  may  be  by  their  Loadea  maf 
ordinantes  so  applied  to  this  flerw  Contt.    If  new  companies  aLSShe  ain 
be  made  in  London,  the  regulation  of  them  comes  within  (he  plted  to  aew 
<$omp»d&  of  (he  iftierties,  ctistoms,  and  franchises  of  fbe  elty.  l^  ^^^' 
As  if  new  sftatotes  be  made  eoneeming  trade  or  the  like,  the  mem&rs  of 

their  corj^ra* 
ii6o.  If  neir  coispaBies  \m  made  ia  Loadon,  the  regulalioD  of  them  comes  within 
the  compass  of  the  lihertics,  customs,  and  fraachises,  of  the  city. 
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sembled to 
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Court  of 
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If  one  of  two 
joint  partners, 
veing  foreign- 
ers, bn  J  cloths 
on  the  part- 
nership ac- 
count, i^id 
sends  them  to 
the  other  in 
London,  h^ 
may  sell  them 
in  Bkckweli 
Hall  here 
without  being 
an  admitted 
fiictor. 


regulation  of  trade  in  London  according  to  those  statutes  shall 
be  under  their  cognizance. 

Secondly,  I  say  we  ought  to  take  notice  that  there  is  a  Court 
of  Major  and  Aldermen.  London  is  to  be  more  resembled  ta 
counties  palatine,  where  we  take  notice  that  they  have  Courta 
of  Chancery,  Common  Pleas,  &c.  than  to  other  corporations. 

But,  thirdly,  In  the  very  clause  next  precedent  to  this  of 
factor,  there  is  express  mention  of  the  Courts  in  the  Guildhall 
of  the  city  before  the  Lord  Mayor  and  Aldermen ;  and  thia 
very  clause  concerning  factors  is,  unless  he  shall  be  first  ap- 
proved by  the  said  Court  of  Lord  Mayor  and  Aldermen.  But^ 
to  make  it  more  dear,  it  appears  upon  this  very  record,  that 
this  very  suit  is  depending  in  the  Court  before  the  Mayor  and 
Aldermen,  and  said  to  be  held  secundum  comueiudinemdviiaihy 
ifc,  therefore  upon  the  return  it  judicially  appears  to  us  that  it 
was  a  Court  held  time  out  of  mind. 

Secondly,  It  was  objected,  that  a  factor  is  but  a  servant ;  and 
it  is  against  law,. and  the  liberty  of  the  subject,  that  a  man  may 
not  employ  his  own  servant.  By  the  same  reason  he  may  be 
restrained  having  his  own  cook,  or  brewer.  And,  secondly^ 
that  this  tends  to  introduce  a  monopoly ;  for  be  a  mw  never 
so  fit  or  well  qualified  for  it,  it  is  in  tbeir  power  to  exclude 
him  and  all  others  without  any  reasonable  cause ;  and,  though 
be  were  a  factor  before,  he  shall  not  now  be  continued  or  per* 
mitted,  unless  so  approved.  To  which  I  answer,  that  the  act 
of  Common  Council  doth  not  prohibit  a  man  to  use  his  own 
servant  for  buying  or  selling  at  Black  well  Hall,  but  one  thai 
is  a  common  factor,  or  dealer  for  others,  no  more  than  the 
statute  5  Eliz.  that  prohibits  a  man  to  exercise  the  trade  or 
occupation  of  a  cook,  baker,  or  brewer,  that  hath  not  been  ap-. 
prentice,  prohibits  a  man  to  bake,  or  brew,  or  dress  meat  in  hia 
own  house.  Also  I  conceive  if  two  men  are  joint  partners, 
both  foreigners,  for  a  citizen  cannot  sell  in  Black  well  Hall, 
and  one  buys  cloths  upon  the  partible  accompt  in  the  country, 
and  sends  them  here  to  the  other,  who  lies  leiger  here,  and  sells 
them  here,  this  man  is  not  restrained  by  this  ordinance  or  act 
of  Common  Council ;  nor  I  conceive  can  be  restrained  by  law, 
for  he  sells  only  his  own  cloths.  It  was  otyected  by  my  bro- 
ther Archer  that  this  act  of  Common  Council  extends  to  co- 
partnership :  but,  upon  view  of  the  act  itself,  I  conceive  it  ia 
otherwise.  It  recites  that  many  freemen  are  in  shew  the  buiy* 
ers  in  these  markets,  but  in  reality  instruments  for  foreigaera : 
it  declares  such  practices  to  be  contrary  to  the  customs  and 
privileges  of  the  city,  and  that  such  buying  of  commoditiee  ia 
the  market  by  a  freeman  for  the  use  of  a  foreigner,  either  in 
copartnership,  or  otherwise,  is  colouring  of  foreigner'a  goods. 


in  the  Common  Pleas  and  in  other  Courts^  899 

and  contrary  to  the  oath  of  a  freeman ;  and  inflicts  a  penalty        IM%. 


in  such  cases.    This  I  take  to  be  good ;  for  a  foreigner  ought 

pot  to  buy  in  those  markets^  as  I  have  shewn  before.  Then  if  a     ^^^^""* 

foreigner  be  a  copaTtne^r  with  c^  freeman,  the  buying  of  the  firee-      PLATxa. 

man  is  the  buying  for  the  foreigner,  and  is  against  the  express 

]^ords  of  the  custom  a^aipst  foreign  bought  and  foreign  sold ; 

and,  if  it  should  be  admitted,  would  wholly  elude  the  custom : 

i)ut  if  there  be  two  copartners  (for  instance  in  the  trade  of 

Welsh  cottons,)  and  both  are  foreigners,  the  one  buys  the 

commodity  below,  and  i^nds  it  up  \o  his  partner,  who  sells  at 

Blackwell  Hall,  this  is  not  withja  th.e  meaning  of  this  act  of 

Common  Council^  for  he  sells  as  owner,  not  as  factor  or 

broker ;  for  a  factor  in  those  halls  is  one  that  sells  for  others, 

^nd  mediates  bargains  between  buyers  and  sellers ;  and  bath  i  Jac.21. 

brokerage  and  factorage  for  the  same.    And  the  word  broker  ^^!^*^**"* 

here  is  synonymous  with  the  word  factory  ^nd  signifies  the 

^me  thing  in  its  proper  sense, as  I  shall  shew  anon:  it  includes 

this  of  a  factor,  and  more.  We  now  indeed  call  him  a  broker,  not 

only  who  mediates  in  bargains,  but  who  patches  up  old  clothes 

and  things,  and  sells  them  again,  which  is  now  the  chief  part 

of  our  common  brokers'  trade  at  this  day :  but  these,  as  the 

fitatute  1  Jac.  SI.  saith,  are  rather  friperers  than  brokers :  but 

lie  i^ras  anciently  not  only  abrocaioriusy  but  correctariusy  and  his 

^ages,  cqrreciagey  as  well  as  brocage^  as  appears  by  Andrew 

^e  Vine's  case  hereafter  cited,  and  divers  others ;  and  though 

jt  o  this  ordinance  the  word  '^  leiger"  is  added,  yet  that  must  be 

Jkakei^  also  syn^onymous  for  one  that  lies  leiger  or  factor  for 

B.nother^  ^nd  not  one  that  sells  his  own  goods.  And  if  it  should 

!b^  otherwise  .expounded^  I  think  it  is  against  law  and  justice; 

Wot  no  inan  th%t  will  sell  his  own  goods  ought  to  be  compelled 

tto  let  another  sell  them  for  him  if  he  will  do  it  himself.    But 

^at  a  man,  if  ^e  will  use  factors  in  Blackwell  Hall,  may  be 

Brestraini^d  to  public,  and  allowed  factors,  is  agreeable  both  to 

^e  rules  of  law,  and  to  former  customs  and  reason. 

A  man  may  be  prohibited  to  u^e  any  porter  at  Blackwell 
Sail,  but  sworn  and  knoiyn  porters ;  \  mean  to  carry  from  the 
^narket  to  the  warehouse  and  back  again ;  I  mean  not  flying 
porters  to  carry  abroad*    Custom  hath  restrained  a  man  to  use 
^ny  common  baker  ii)  Tprcester  bu(  the  Lord's ;  Sir  George  8  Co.  Mu 
^armour's  case.    Or  to  use  the  art  or  mystery  of  a  dyer  at  Sj^[ni£^ 
S^ipon,  sine  liceniid  Archiepiscopi  Ebor.  Lord  of  the  town,  vel  trade. 
jpredecessoris  out  ballhorum  swruvfi  ejusdcm  yiUa^/  and  2Cr. 
<097.,  Broad  and  Jollifie*s  case,  a  prescriptipn  to  restrain  one 
Irom  using  a  trade  in  such  a  place  is  good.    And  in  many, 
places,  by  prescription  or  custom,  men  are  restrained  from 
jprinding  at  any  other  mill  but  the  Lord^s  mill.    This  very 


90O  Jdtdgment$  andjudkial  argumenU 

Itresi       caBtoRi,  that  tbere  thall  be  no  foreign  bought  or  foreign  sold, 
^•^^^^^     btiAg.  allowed  good,  proves  the  lawfulness  of  the  restraint  of 
mToaivt     ftretors ;  for  by  that  custom  freemen  only  can  buy  and  sell  In 
i^LAryyf^     liOndoB)  ooly  by  retail ;  and  none  can  be  a  freeman  but  he  that 
k  approved,  and  his  fireedom  allowed  by  the  Lord  Mayor  or 
other  ojB^rs.  And  the  objection  that  is  made  here,  that  it 
is  by  this  means  in  their  power  to  make  a  monopoly,  and  ex- 
clude whom  they  see  cause,  holds  in  that  case  of  a  freeman, 
and  almost  in  all  cases  where  any  thing  is  referred  to  the  ma« 
Tbekiwpre-    gistrate^    But  the  law  presumes  he  wiD  do  no  wrong,  and 
S^t^ill    thereupon  entrusts  him  with  power.    What  if  tbe  clerk  of  tbe 
do  no  wrong;  ioTolments  will  nut  inroU  a  bargain  and  sale,  or  a  reoogni* 
and,  there-      zaoce,  Or  a  carsitor  refuse  to  make  an  original, — may  another 
them  m\k       do  it  ?  or  the  officer  of  the  city  refuse  togrant  an  apprentice* 
f*'^^^  ship  freedom?  It  is  but  just  that  the  Mayor,  &c.  who  have 

power  to  regulate  a  trade,  have  power  also  to  appoint  who 
shall  be  their  officers;  and  this  case  is  so  much  tbe  more 
reafiOBaUe,  for  Ihat  it  leaves  it  not  arbitrarily  to  the  power 
of  any  siqg^le  person,  but  of  the  Court  of  Mayor  and  Alder- 
men,  who,  il  is  to  be  supposed,  will  do  that  which  is  hojuour* 
able  and  profitable  for  the  city  and  tbe  kingdom. 

This  objection  hath  been  enforced,  that  this  is  against  Magna 
Charteu  And  that  it  being  left  ad  arbitrium^  whom  they  will 
admit  to  be  fectors,  they  may  refuse  any  persons  without  rea- 
sonable cause ;  and  the  plaintiff  hath  no  remedy,  if  this  ordi- 
lumce  stand  good.  As  for  Magna  Ciarta^  if  it  be  a  custoip,  it 
is  confirmed  by  Magna  Charia  by  express  words, — CtoUas 
JLond. — habtai  omnes  Uberiates  suas  antiquas  ei  consuetudines 
Hob.  87.         juiif^    Out  if  there  be  a  custom  in  Liondon  airainst  commoo 

Diftv  anil  On 

Tare.         *     leason  and  natural  equity  (though  it  be  confessed  by  pleading 

to  be  confirmed  by  act  of  parliament,  7  R.  S.)  yet  it  is  not 
allowable;  both  because  it  is  none  of  the  customs  intended,  and 
An  act  of  because  even  an  act  of  parliament  made  against  natural  equity, 
minstmi-  ^^  ^^  make  a  man  judge  in  his  own  cause,  is  void  in  itself.  And 
turml  equity,  k  is  said  in  Wagoner's  case,  ^^  There  are  divers  customs  of 
«B  to  nuke  a  Xiondon  which  are  against  common  right,  and  the  rule  of  com* 
hisownorase,  monilaw,  and  yet  are  allowed,  eo  potiusy  because  they  have 
'*  y.®'^  in  it-  not  only  the  force  of  a  custom,  but  also  supported  by  authority 
e  Co.  las.       of  parltament."    And  here  are  three  customs  :-^(hat  of  foreign 

bought  and  foreign  sold ; — that  of  factors  to  be  approved  ; — that 
of  supplying  defective  customs  by  ordinances;  all  concurring^to 


(m)  In  a  treatise  on  the  ezposi-     pronounce    upon  the   erroTi   yet, 
tion  of  statutes  by  ^ir  Christopher     iriien  the  matter  is   phmt  pntj 


Hiittofi,  it  is  stated  HHt  parliament  Judge  nay  esteem  of  it  as  it  is^aaA 
Atay  erf ;  **  amd  thoi^  theie  be  boing  void,  is  A»t  bound  lo  allftV  it 
no  ^urt  bigher  to  caaviAeei  or     br  good  and  forcible 


in  the  Cmmon  jPAnis  and  in  4>ther  Cturts. 


S»l 


HuTCHnli 
Vlatuu 


tnhe  good  this  part  of  ttoordiBance,  ^  that  prtiticlfietors  ongift        1003. 
•Mt  to  meddle  in  Blaekwell  Hall,  unless  so  approred.*^  It  is  db- 
jeeled  that  kh  unreasonable  Ibat  none  shsfH  be  factors  but  at  Ihe 
j^essore  of  the  Mayor  and  Aldermen.  I  den  j  it  is  unreasonable: 
if  you  pat  4he  case  of  piibKc  factors,  as  I  have  aaid  before,  per 
iemmemy  a  servant  is  "not  restrained,  nor  the  .person  concerned 
as  a  partner  in  the  cloths.    The  case  of  2  H.  4.  84.,  which  was 
*cf  tenants  'having  a  common  after  com  carried  away  ;    but 
ttat  mme  shall  put  bis  bewto  in  till  the  lord  shall  have  put  his 
beasts  in,  is  no  gocKl  coston,  tat  they 'had  aright  of  common  ; 
andivheve  there  wasu  rig^t,  there  was  reason  there  should 'be 
a  remedy.    So  he  that  was  elected  constable  of  vestrymen  'had 
a  right,  by  that  Section,  and  may  haveliis  mandamm.    Pas- 
turing is  no  trade  ;  and  to  prohibit  it  in  6w!b.attd  sodh  places, 
h  BO  hindering  a  man  of  bis  trade.  But,  in  ourcase  of  a  factor, 
one  man  had  no  more  right  to  be  a  'fiietor^han  another ;  and  He 
tbaft  ^§11  come  to'such  an  employment,  -must  eome'to  it  upon 
tlie  terms  and  conditions  which  -are  limited  Tor  It  by  lawyer 
voatom.    Is  it  tfoi  a  good -custom,  that  none  shall  be  a  genevi^l 
attorney  in  this  court,  unless  he  be  admitted  by  ihe  court?  ^ 
TThtft  none  diall  be  an  attorney  in  the  court  of  liondon,  'bat  intheMayor*s 
"^Nie  of  the  eight  there- sworn  ?  AnA  whereas  my  (brother  Archer  Coart  of  ihe 
^»lg#oled,fiO'theymight  have  accustom,  that  none  should  4ie  a  jq^'^^^ 
Aawvyci  there  but  whom  they  please.    I  anewer,  I  'thtifk  the  is  that  none 
k,  none  shall  be  a  puUic  oonstant  lawyer  f  here  >bnt  'the  ^^llj>e  J^ 

»      ,  **  •     /.  •  constant 

iBH>n  pleaders.    'But-etvery  man'mayannis^awn'Canse^liaVe  lawyer  there 

own  couttsel.    fc  fhere  not  in  London  -a  general  prdhibi-  ^"'  ^!5^ 

^ion  bytheircustoms,  for  any  oHO'to^^  by  retail, 'uatees^lie 'be  But  Iverj 
iiremian  ?  And  is  any  man  ^a  'freeman,  ^unless  he  be  ad-  ^^  °^y»  '^^ 
Htadbythem?  My  brother  Brown  cited  a  ease  and  admitted  blvrbis^'owT 
to^be  good  law,  that  a  constitotion,  4hat  'none  shodld  >be  a  counsel  («). 

ItisA^oo4 
'by-law,  tbat  none  should  be  a  cooper  in  London  before  he  has  made  -a  .pjjictor^f 

w«rk,to' be  approved  by  the  warden  of  tbe  oiHii[>aBy  ;  «nd  r&tiie  warden  wilLniit 

approve  a  man,  he  hath  no  reroedybut  by  can^iiitto  the  Jtfay^  and  Aldermeau 


1    ■  II    ■■  Wl 


•Cii)  It  is  said  that. the  .comsMMi 
» Readers  of  the^city  claim  to  be  ejc- 
^Inaivtly  entitled  to  appear  in  the 
«ity  courts  9  and  in  the  third  edi- 
tion of  the  book,  called  PHvtt^ia 
•.£#MM,  p.  991., it  is  slatedthat  »a 
^*MIMb  :tiieXord  Mayors  Court  of 
^Chaneefy.miiil  be  drawn  and^p^nad 
.l^^oiie.of'theibttr  city  counsel."  In 
Xmcrson's  Treatise  on  tbe  Courts  of 
law  dfthe  City  of  London  (1794), 
>  86.,  it  ia  said,  that  ^*  ua  the  City 
*€eaBsel«inst  be*feedt  'oa '  bdialf  of 

3 


•enepaftyior  lheiolfcer»#^f^(»fV}aay 
foreign  coaasel,  •<•  «.  oae  «aot  rof 
their  body,  can  be  adnuttadto^pUad 
in  any  cause  or  motion  .depending 
in  thb  court" 

But  itismrtlerstoodthata'bHI'in 
r  equity,  'Signed  <by  a  barrister,  HM>t 
being  ooe.of  the  C0HinM>n  ,fdaadf rs, 
willibe'Teoeived  in  the  Lord«llay#c's 
Court  Aadiqaery,  if  aJgrrtoirfio 
exclude  patties  in  tiie  City.  Courts 
from  the. general  means  of  irfcnce 
-by  •connBehwonld-aof  be  bad. 
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cooper  there,  before  be  bad  made  a  proof  piece.  ;  A  proof  pi^ce 
1.8  a  piece  of  work  to  be  approved  by  wardens  of  the  coiDpany. 
.  I  haVe  seen  divers  drders  to  that  purpose  of  other  .coaipai|ie#. 
■  What  if  the  wardens  wiU  not  approve  him?  He  bf^th  no  remedy 
but  by  complaint  to  the  Mayor  an.d  Aldermen.  Tfie.caseJ^  the 
same  where  the  approbation  is  to  bd  immediately  by  the  Mayor 
and  Aldermen.  •  .   .  .     . 

So  that,  first)  it  is  a  reasonable  provision  to'  pjr^v.ent  foreign . 
buying  and  foreign  selfing^and  to  prevent  deceits  in  9eUing  i>f 
clothes  at  the  market  at  BlackweU  Hall,  that  the  fis^ctors  ht 
allowed  by  the  Ma!yor  and  Aldermen.  Secondly,  it  is  an  equal 
provision ;  for  freemen  as  well  as  strangers  are  restrain^ed. 
Thirdly,  It  is  not  for  any  private  end ;  the  benefit  of  the  for^ 
feiture  goes  Only  to  the  hospharls. 

The  third  objection  is,'  that  the  custom,  or  act  of  Gommoh 
Council,  that  none  shall  be  admitted,  piermitted,  eoDtintt€(d,.or 
allowed,  as  a  factor  and  in  the  said  hallsj  ui^ess  .be  ihsAl  first 
enter  a  recognizance  to  the  Chamberlftin  of  900/.  not  to.  buy 
in  the  said  nmrheis,  or  to  sell  out  of  them,  any  of  the  pommor 
dities  aforesaid,  during  the  time  he  shall  continue  a  fiictor,  is 
against  law.  It  was  said^  this  was  to.  condemn  him  befi>re  b^ 
be  found  faulty ;  crnd  it  extends  to  his  body  and  lands.  In 
Waltham  and  Austin's  case^  an  ordinance  whereby  cloth  shall' 
be  fi>rfeited^  and  in  Clark's  case^  whejreby  hii^  person  sball  b0 
seised  on  and  imprisoned,  is  void.  To  this  I  answer^  if.  it  be 
a  good  act  of  Common  Council  to  prohibit  .any  to  be  frctor9, 
but  such  as  shall  be  approved,  it  is  good  reason  caution  sbo.ulA 
be  given,  that  those,  who  are  so  approved,  shpyld  do  their 
duty.  It  appears  in  the  said  case  of  Andrew  deYime,  31 H.  6«, 
that  the  custom  was^  that  all  brokers  should  find  manucaptors^ 
which  is  more  than  this  ordinance  rehires;  for  ,H  requircjli 
only  his  own  recognizance.  By  the  custom  of  London  re* 
cognizances  may  be  acKnowledged ;  and  the  Chamberlain 
brings  his  action  upoft  them.  And  it  is  usual  to  have  such 
recognizances  for  orphanage  money.  A  recognizance  at  com-* 
mon  law  was  but  ^  bond  acknowledged :  if  the  statutes  have 
made  land  liable,  that  alters  not  their  power  or  usage  to  tabs 
recognizances,  Which  are  but  bonds  recorded.  Agreeable  to 
this  is  the  practice  in  other  courts,  which  the  common  law 
allows.  In  the  admiralty  they  take  bonds  in  marine  causes : 
so  in  the  ecclesiastical  courts,  bonds  of  executors  or  admioia* 
trators  for  exhibiting  inventories,  &c.,  which  are  good,  and 
cannot  be  prohibited ;  and  writs  prohibitory  were  granted  to  the 
sheriiT,  that  he  should  not  sufier  laymen  to  come  to  any  place  at 
the  citation  of  the  Bishop,  ^^  adfaciend.  aliquas  recognitionesyvel 
sacram*  prasstanda,  nisi  in  causis  matrimomoHbus  vcl  iesiamcnti' 


in  the  Common  Plead  and  in  olher  Courts.  SOS 

Viis:^^  and  there  are  many  prohibitions  in  the  register  dere^ 
tognitionibuSy  nidi  ijt  causis  matrimonialibus  vel  testamenlariis  ; 
which  proves  that  where  the  matter  is  conusable  in  that  Court,     HutCHiwa 
they  mdj  take  recognizances,  or  bonds  in  relation  to  that  bu-      Player. 
siness.    And  in  sbme  cases  they  may  sue  upon  such  bonds  or 
tecognizances  in  the  same  court :  and,  therefore,  "  if  a  man,  by  F»  N.  B.  it*  b« 
teason  of  matrimony  or  testament,  acknowledgeth  in  the  Court 
Christian,  that  he  ought  to  pay  100  marks  at  a  certain  day,  if 
lie  do  not  pay  it  at  the  day,  he  may  be  sued  in  the  Court  ^S-  ^i  ^'^* 
Christian  for  this,  (or  at  the  common  law)  upon  a  bond  takeil 
for  it ;  and  no  prohibition  lies."    So,  if  a  man  be  excommu- 
nicated, and  imprisoned  for  it.  the  ecclesiastical  court  may 
take  security  from  him  de  parendo  mandatis  ecclesias  in  forma 
juris;  and  they  may  eithei*  be  cauiio  juraioria^  or  Jide  jussoria^ 
or  pignoraticiaj  by  mortgage  or  pledge ;  for  so  the  express 
Words  of  the  register  commanding  the  sheriffs  not  to  deliver  ^^-ST. 
him  out  of  prison,  '^  quousque  cautione  pignoralictd  adminus 
tidem  episcopo  de  saiisfadendo  obtulerity^  or  by  sureties,  or  by 
liis  oath.     And  if  the  Bishop  do  refuse  to  accept  of  such  cau- 
tion, a  writ  de  cautione  admittendd  lies,  supposing  that  he  had 
offered  idoneam  cautionem  de  parendo  mandatis  ecclesias^  which 
Was  refused.    And  indeed  the  word  cautio  is  a  proper  word  of 
tirt  for  a  bond  or  recognisance  in  the  civil  law.     In  the  16th  of  Grot  ia  loc 
St.  Luke,  6th  verse,  in  the  parable  of  the  unjust  steward^ 
where  we  have  it  in  English,  7aA:e  thjf  bill  and  write  down/ifij/y 
the  vulgar  Latin  hath  it,  Accipe  cautionem.  Upon  which  Gro- 
tins  observes,  ^'  optime  JLatinus  interpres  cautionem  vertit ;  ita 
^nim  Jurisconsulti  vocant  quod  Greed  syngrapham   aut  chi* 
rographam.**    So  that  the  writ  de  cautione  admittendd^  is  a  writ 
commanding  to  take  a  bond,  or  a  mortgage.    And  by  the  same 
reason  as  the  ecclesiastical  court  or  admiralty  may  take  a  bond 
or  recognizance  for  a  matter  of  their  conusance,  by  the  same 
or  rather  with  much  more  reason  may  the  Court  of  Mayor  and 
Aldermen  who  proceed  in  their  suits  according  to  the  rule  of 
common  law,  take  a  bond  or  recognizance  from  such  as  are  to 
be  approved  factors,  for  the  performance  of  their  duties  in  their 
offices. 

Fourthly,  It  was  objected  that  the  recognizance  was  unrea- 
sonable in  the  penalty ;  for  the  offence  may  be  but  9(/.,  and  yet 
the  forfeiture  200/.:  and  divers  cases  were  cited  that  there 
ought  to  be   modernta    "  amerciamcnta^^'*  (o)  et  amerciamenta  44.  a. 
"  Hberi  hominis*^  salvo  contenemento;  for  a  villein  salvo  way* 


{p)  The  words  **  liberi  hominis^''     jecture.     The  marginal  reference 
are  here  inserted  from  Magna  Charia,      teems  to  be  to  8  Co.  40. 
t,  14.,  and  *^ amerciamenta'''  by  coa* 


9M  Jud^menlg  andjudieml  argummt* 

I66S7  nagio.    But  that  receives  an  answer;  90 lunerciamenf  ii  for 

^^^^^^"^  an  offence  dope:  but  these  recognisanji^  are  cautionary .9e« 

HUTCHIV9  cjurities  to  prevent  it.    And  because  the  particpl^r  quality  of 

Flateb*  ^^^  offepce  cannot  be  known,  it  is  reasonable  to  heve  such  a 

An  amerce-  penalty  as  may  deter  others  from  breaking  it. 

ipcal  fpr  ^XL        As  to  the  matters  of  the  recognizancei  that  it  appears  not^ 

distii^i^^  whether  the  defeasance  of  the  recognizance  shall  be  contained 

from  a  recog-  jn  the  body  of  it,  or  in  a  condition.    But  |:he  words  are,  ^^  thai 

teSfStTty  po  jMirson  shall  be  admitted  a  fac;tor,  unless  he  be  approvedf 

wajofcau-  &c^  and  shall  enter  inta  a  recognizance  tjuit  no  such  fiictor 

tionary  se-  gii|j|  {q  ^ny  ^q^^^  {^y  himself  &c.  buy  ip  eltKer  "of  tl^e  iaid 

markets^  or  seU^  or  cause  to  be  sold  out  of  the  said  markets  ip 
his  o^wn^  or  in  the  name  of  anj  other^  any  of  the  commoditiea 
aforesaid, 80  long  as  he  shall  continue  a  factpTf"  This,  accord- 
ing to  the  usual  practice,  piust  be  a  recogni^nce  with  a  condi- 
tion, not  a  c}efeasance :  but  if  ii  be  confirmed  otherwise,  it  is 
all  one  to  our  case,  for  the  prisoner  hath  ^oiifd  neither. 

jSecondly,  It  is  said  ihat  he  is  bound  not  onjy  for  himself^ 
but  alj  other  factors  who  shall  he  admitie;}  i  for  the  words  aw^ 
that  he  sha]il  enter  into  a  recoguizance  (not  that  he  himself 
shall  not  boy,  but)  fhat  no  factor  shall  buy^  $;c.  which  extend^ 
to  ;b11  (actors  to  be  appraved  and  adqaitted.  Bi|t  that  is  i^ 
strange  epforced  ei^position.  It  must  be  teken  respecliirelyi 
et  reddendp  singula  singtdis,  that  ^o  such  (actor  so  ejpteriny 
s  Co.  189.       1,1^^  a  recognizance  diall  huy,^.  6Jac.  Shoyle's  ca^e.  The 

statnle  5  I^liz.  c..4.  enacts,  ^^  that  it  shall  ;9pt  be  lawful  to  any 
persons,  other  than  such  as  do  now  use  any  aj[!t,  mjstery,  Pf 
manual  occupation,  to  set  up  ajny  art,  roistery,  or  manual  oc- 
cupation, except  he  shall  have  .been  an  apprentice  thereunto 
seven  years.^'  It  was  said  he  that  used  one  trade  at  the  time 
of  that  statute  might,  by  that  clause,  u^e  another:  but  it  was 
adjudged  to  the  contrary,  that  the  general  wordjB  shaU  be  taken 
respectively,  that  is,  he  may  use  that  trade  only  wliich  he  then 
liped,  and  in  which  he  is  supposed  to  have  ^ad  knowle^ge^ 
though  he  bad  not  been  apprentice  to  it^  and  not  another. 

Thirdly,  It  was  objected  that  this  extends  to  loreigners,  and 
they  have  no  power  over  foreigners. 
The  city  of         They  have  power  over  foreigners  for  mattera  concerning 
LondoQ  has     trade  done  within  their  liberties.    So  resolved  in  the  case  of 
^7^gatnfor  ^^®  Chamberlain  of  London. 

matters  of  But,  fourthly.  The  main  objection  is,  that  the  condition  ia^ 

their  llbertks.  ^^^^  whilst  they  act  as  factors,  they  shall  not  buy  or  sell  for 

themselves,  though  freemen  ;  and  many  act  as  factors  and  mer- 
chants also ;  and  this  is  to  take  away  the  liberty  of  the  subject^ 
and  of  freemen. 
The  restraint  is  not  for  tuying  or  selling  generfOll/,  bnt  buy- 


in  the  Cammen  PUas  and  in  dther  Courts. 


^5 


BuTCUINS 

V. 

Player. 


i»g  or  selling  those  kind  of  eominotlitl^  Ibr  which  he  Is  a       1^53^ 
fiietor ;  fbr  that  is  the  way  to  deceit  and  coisening  by  commo- 
dities not  vendible,  and  the  other  is  the  way  to  prevent  it.    For 
men  will  not  be  so  inclined  to  cozen  and  cheat  for  other  men 
as  where  it  concerns  themselves. 

But  now  for  further  answer  to  all  these  objections  against 
this  act  of  Common  Council  as  relating  to  the  fketors.  I  say 
diere  is  nothing  in  the  act  or  ordinance,  but  what  is  warranted 
by  the  ancient  customs  of  the  city,  and  by  former  acts  of  Com- 
mon Council  grounded  upon  those  ordinances.  I  begin  with 
that  case  which  was  cited  at  the  bar, — Andrew  de Vine's  case, 
9t  H.  6.  The  case  was  in  Chancery,  lind  the  original  record  is 
not  to  be  found :  but  the  city  register  book,  out  of  which  it  is 
taken,  is  of  a  hand  about  that  king,  or  King  Edward  the 
Fourth's  reign,  called  Liber  Dunthome  ;  (p)  which  also  contains 
an  extract  of  divers  other  ancient  records,  Which  I  shall  make 
use  of,  and  refer  to  the  pages  wherein  they  are  registered.  It 
was  objected  that  case  was  pleaded  in  English :  but  this  writ, 
return,  and  judgment,  were  in  Latin ;  the  other  was  but  to  sa- 
tisfy the  Court  de  veritatefactu 

That  case  was  thus : — Upon  an  habeas  corpus  out  of  the  24  H.  r>. 
Chancery  it  is  returned,  that  according  to  the  ancient  laws,  n*"*r*f  1' 
liberties,  and  free  customs  of  the  city, — provisum  et  ordinatum  (2S7.  b.) 
Aiit  ab  antiquo,  quod  niillus,  in  futurum,  of&cium  sen  occupa-  ^^^'  ^-(9) 
tionem  communis  correctarii  sen  abrocatoris  in  civitate  prae* 
dict&  aliquo  modo  exerceat,  neque  super  se  assuroeret,  nee  de 
eorrectagio  seu  abrocagio  hujusmodi,  aut  de  contractu  seu  bar-. 
ganeo  quocumque  inter  mercatorem  et  mercatorem  faciendum 
in  eivitate  praedict^  tanquam  communis  abrocator,  seu  medi- 
ator hujusmodi  se  intromitteret,  quoquo  modo,  quousque  per 
Maioremet  Aldermannoscivitatisprsed.  pro  tempore  existentes 
sd  hoc  faciendum  et  exercendum  admissus  (mi ;  etjuratoset 
sofficientes  manucaptores  £(d  se  bene  et  fideliter  habendum  et 
gerendum  in  officio  sive  occupatione  prsedict.  invenerit;  secun- 
dttiti  uniformam  et  efiectum  libertat.  et  consuetud.  prsed.,  sub 


(p)  Liber  Dunthorae  is  kept  tm  Ibe 
office  of  the  town  clerk  of  the  city; 
4lid  ^y  his  courtesy  the  fiditor  has 
beetieaabledto  Mpply  the  referenced 
tDtheyngei  whiebwere  oniitled  ia 
theHMBoserip*.  In  the  title  pa^  of 
aboak  caUed  *'  The  City  Law''  is  the 
following  note,  thought  by  Mr. 
Hargrave  to  hate  be^n  written  by 
Sir  Martin  Wright  i  '*  Englislied  out 


of  an  ancient  French  raaouscript 
called  Dunlhome^  an  ancient  book 
in  French,  in  which  the  customs 
were  registered.  It  was  allowed  to 
prore  a  custom,  Skinn.  649.  Vid. 
Comb.  38S.*'  The  book  in  which 
lUs  note  IS  written  is  in  the  libmry 
of  the  Inner  Temple ;  Mr.  Hargrave's 
copy  is  in  the  British  Museum. 
\q)  The  case  begins  in  fol.  836.  b. 
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4  Co.  84. 
Southcot*s 


poeD&  imprisonameDti^  et  faciend.  fin.  ad  opus  cominunitatM 
civitatis  pned.  For  breach  whereof,  after  prohibition  by  the 
Mayor  and  confession  of  it,  he  ^as  imprisoned.  And  this  was 
adjudged  a  good  custom,  their  customs  being  confirmed  by 
parliament  and  by  the  Archbishop  of  Canterbury,  then  Lord 
Chancellor,  by  the  advice  of  the  two  Chief  Justices  Fortescue 
and  Prisott,  Nicholas  Ashton,  et  ceier.  regis  justiciar. j  and  the 
Master  of  the  Rolls ;  and  upon  view  of  the  charters,  liberties, 
statutes,  ordinances,  records,  and  provisions  of  the  city  in  this 
behalf,  ex  antiquo  fact.^  et  approbat.y  decretum  et  ordinatumjuit 
per  eosdem^  authoritate  curia  prced.y  quod  prced.^  Andreas  de 
Vine  in  plenum  allocat.^  affirmat.^  corroborai.^  et  approbate  Uber* 
tateSf  statutay  ordinata^jura  et  provisiones  civitatis  prced,  in  ed 
parte facLy  remUtatur. 

Which  case  I  shall  make  use  of  not  only  as  an  authority  in 
law,  but  as  a  full  evidence  of  the  fact,  that  at  that  time  it  was 
according  to  the  liberties  and  customs  of  the  city  de  antique 
that  there  should  be  bo  brokers  or  factors  within  the  city  but 
Buch  as  were  approved  by  the  city  4  and  that  they  should  he 
sworn,  and  put  in  securities  to  perform  their  duty« 

It  was  said  by  Justice  Brown,  it  was  a  pecuniary  mulct  in 
ibis  case:  but  it  appears  to  be  mistaken ;  it  is  imprisonment 
also.  It  was  said  by  Justice  Archer  that  case  was  not  of  a 
factor,  but  brdter  between  merchant  and  merchant.  It  is 
part  of  the  same  office,  the  nature  of  the  office  not  altered  Jtq 
new  words. 

St  John^s  case, — S3  H.  8.,  prohibits  carrying  a  hand-gun ;  a 
dag  is  within  the  act ;  for  it  is  not  of  any  new  kind  in  sab* 
stance,  but  hath  only  a  small  alteration  in  form  and  quality. 
And  it  appears  by  the  words  of  the  act  of  Common  Council 
they  are  intended  for  one  and  the  same  persons,  a  factor 
broker,  or  leiger  in  Blackwell  Hall  and  Leadenhall,  a  commoi 
buyer  or  seller  of  cloth  there  for  other  men.  And  therefori 
the  case  of  the  factors  at  large,  or  of  a  leiger,  and  what  thei 
signify  in  propriety  of  speech,  as  I  conceive,  reaches  not  oui 
case.  A  (actor  at  large  may  buy  as  well  as  sell ;  so  cannot  1 
&ctor  at  Blackwell  Hall. 

There  are  no  other  brokers  at  Blackwell  Hall  for  cloth 
than  those  now  called  factors.  The  name  of  broker,  by  reaaoi 
of  fripperers  and  those  who  buy  old  goods  to  sell  again,  bein^ 
grown  out  of  credit,  they  mollified  this  by  the  name  of  fiictor 
which,  though  it  be  an  old  word,  yet  in  application  to  »Mm 
of  cloths  is  newy  and  not  to  be  found  in  our  ancient  statutes. 

MuHa  refuueentur  quajmn  eecidtrej  cadentque 
Qtue  mmc  sunt  in  honore  vocabuU^  — .— «— 
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In  the  Parliament  Roll.  50  E.  3.,  the  citizens  complain  of 
the  breaches  of  their  privileges ;  amongst  others,  que  chescun 
estranger  poit  demurrer  en  le  city,  et  tenir  hostel  et  estre  bro- 
coar,  et  vendre  et  achater  touts  maners  merchandises  a  retayle, 
et  estrange  vendre  al  estrange  pur  revendre.  And  thereupon 
the  King  grants,  que  nul  estranger  teigne  hostel,  ne  soit  bro- 
cour,  ne  vende  ascun  marchandises  a  retayle  deins  le  dit  city. 
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50  £.  3.  Rot. 
Pari.  143.  but 
ia  the  printed 
abridgment, 
134  (g). 


(q)  In  the  folio  edition  of  the 
Rolls  of  Parliament,  vol.  9,  p,  347. 
the  marginal  number  is  84.,  and  the 
number  of  the  title  is  143. 

The  Abridgment  referred  to  in 
the  note  in  the  margin  of  this 
page,  which  is  in  the  hand-writing 
of  the  original  manuscript,  seems 
to  be  that  muaUy  called  Cotton^s 
abridgment.  As,  however.  Sir 
Orlando  Bridgman  does  not  attri- 
bute it  to  Sir  Robert  Cotton,  the 
following  conjecture  by  Mr.  Har- 
grave«  as  to  the  real  authors,  may  be 
meful  in  establishing  to  whom  the 
praise  of  the  work  is  due,  as  well  as 
its  authority  . — *'  On  the  first  side  of 
this  blank  leaf  there  are  some  me- 
moranda, from  which  it  appears 
that  this  Abridgment,  which  Prynne 
ascribes  to  Sir  Robert  Cotton,  was 
not  by  him,  but  by  William  Bowyer 
and  Robert  Bowyer. 

"  The  Memoranda  are, — 

«'  The  Parliament  RoUs^  de  annit 
21  E.  3.,  46  E.  3.,  8  H.  5.,  and  20 
H.  6.,  were  not  abridged  by  WiUiam 
Bifwyery  the  first  collector;  where- 
Jfore  I  have  abridged  them  by  the  re- 
cord, and  written  them  into  this  book 
in  4he  proper  places. 

*'Ro.  Bowyer.*' 

*'  The  note  or  memorandum  above- 
mentioned  is  in  a  manuscript  copy 
tf  this  book,  in  the  Heralds'  Office, 
collected  and  writ  by  the  above- 
named  fFQUam  Bowyer,  and  not  by 
Sir  Robert  Cotton,  as  Mr.  Prynne 
by  mistake  has  suggested.*^ 

*'  In  the  Catalogue  of  the  late  Mr. 
Serjeant  Adair^s  law-books,  one  of 
the  manuscript  volumes  in   folio 


contains  a  collection  very  similar  to 
this  Abridgment  of  the  Rolls  of 
Parliament  The  title  of  the  volume 
is>  '  Medulla  ParliamentaUs,  con- 
taining all  the  biUs,  acts,  and  other 
material  passages  whatsoever,  re- 
corded in  Parliament  sithence  the 
reign  of  King  Henry  the  Second, 
untill  the  first  year  of  King  Richard 
the  Third.  1622.'  After  this  title 
there  are  arms  emblazoned  with  the 
following  subscription : — '  Insignia 
Edwardi  Gwynn  gentUitia,  Medii 
Templi  socii.'  The  book  is  in  ex- 
cellent condition,  and  the  MS.  is 
uncommonly  fair.  It  was  bought 
21  Nov.  1798., at  the  auction  sale  of 
the  Serjeant's  books,  by  Master 
Orde.  from  a  slight  inspection  of 
the  book,  it  seems  to  me  not  im- 
probable, that  this  book  may  be 
almost  the  same  as  the  Abridg- 
ment here ;  for,  though  the  title 
professes  to  go  as  far  back  as  Hen.2. 
it  contains  scarce  any  matter  prior 
to  Edw.  2.  F.  H.  22  Nov.  1798." 
MS.  note  to  a  blank  leaf  in  the  Har- 
grave  copy  of  the  1st  edition  of  the 
Abridgment. 

Sir  Simon  D'Ewes  in  his  preface 
mentions,  amongst  the  authorities 
from  which  his  Parliamentary 
Journals  were  selected,  '^  A  large 
MS.  Abridgment  of  all  the  ori- 
ginal Journal  Books  of  the  Upper 
House,  during  the  reign  of  Eli- 
zabeth, very  faithfully  for  the 
most  part  collected  and  transcribed 
with  his  own  hands,  by  Robert 
Bowyer,  Esquire,  who  continued 
clerk  of  the  said  house,  ab  an.  6  Ja- 
cobi  Regis,  tol  8th  of  the  same  tCing." 
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166S»        ou  les  suburbs  de  oel^  nient  contristeant  ascun  statute  ou  or* 
donnance  fait  al  lencontre. 

Whether  upon  consideration  of  this  statute,  for  so  it  is,  it 
extends  only  to  such  strangers  as  are  aliens,  may  be  some 
doubt.  But  it  serves  to  my  pur{X)8e,  first  to  shew  that  it  was 
an  ancient  franchise  to  restrain  strange  brokers  to  sell  and  to 
buy  ;  and  in  the  Parliament  Roll,  51  E.  3.  Rot.  Pari.  N6« 
33.  (r),  it  appears  there  was  a  charter  granted  for  the  other  li- 
berties mentioned  in  this  of  50  E.  3.,  which  is  in  hiec  verba  til 
the  Parliament  Roll. 

And,  Sdly,  to  shew  that  a  broker  was  not  only  a  mediator  of 
bargains,  but  one  that  sold  and  one  that  bought,  and  by  that 
statute  he  was  forbidden  to  sell  by  retail.  Iii  Andrew  de  Vine^B 
case,  which  I  cited  before  ti]pon  that  return,  that  none  ought  to 
exercise  the  ofi^ce  or  occupation  of  a  common  broker,  before 
he  be  approved,  it  is  set  forth  that  the  said  Andrew,  ^^  offiduni 
communis  ahrocatoris  pro  diversis  conirudibus  et  barganeis  per 
ip$mmfact.  ei  Jbrmai.^  in  dviiaie  prced.  scepins  exercere  curfaltii^ 
et  super  se  aisumpM;  pluresque  eontrattns  stent  eommwnlk 
abrocator  in  diesficity  S^c.  (s) ;  and  When  he  replies  to  it,  he 
only  sets  forth,  '*  that  all  merchants  may  sell  their  merchan- 
dizes as  well  by  foreigners  as  denizens  (0  ;^'  which  sheweth  that 
the  selling  of  other  men's  goods  (which  we  now  make  the 
fiK^tor's  office)  they  took  to  be  the  office  of  a  common  broker ; 
so  that  I  take  the  office  of  a  factor  and  broker  in  Blaekwell 
Hall  and  JLeadenhall  to  be  all  one ;  at  least  that  a  factor's 
office  or  occupation  is  that  of  the  ancient  office  of  broker  or 
corrector :  which  being  admitted,  then  I  say,  that  by  the  re- 
cords  of  the  city,  some  of  which  I  have  seen  in  the  same  book 
called  Dunthorne,  I  find  there  is  nothing  in  this  act  of  Com- 
mon Council,  relating  to  the  factors,  but  what  was  in  eflRect  the 
former  usage  of  the  city ;  and  that  this  act  is  but  as  a  system  or 
collection  of  the  former  customs  and  ordinances  of  the  city,  aa 
it  is  set  forth  in  the  preamble;  and,  therefore,  10  E.  1.  (tf) 
no^vi^'^^'  c^BQongst  the  articles  de  statu  dvitaiis^  confirmed  by  the  King, 

sub  magno  sigilloj  ^^  none  shall  be  brokers  within  the  city,  but 
those  who  are  received  and  sworn  before  the  gardier  (the 
warden  of  the  city  when  there  was  no  Mayor)  or  Mayor  and 
Aldermen,  SI  E.  I.  the  names  of  ^'  the  brokers  sworn  and 


10  E.  1. 


(r)  And  No.  Id. 

(f)  lo  liber  Dunthorne,  237. 

(0 237.  a.  &  b. 

(tt)  This  statute  is  statod  in  a  note 
of  the  reporter,  in  ex  parte  Dyster., 
1  Merivale,  174,  lo  have  boon  re- 


ferred to  by  the  Lord  Chaneellor,  as 
13  £.  1.,  tlat.5.,  by  which  dale  iH 
stands   in  the  Appendix  lo  Ruff; 
head's  edition  of  the  Statutes, 
(o)  In  After  Donthofae,  294.  K   . 
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fleeted  ai  ojkium  lanarii  et  drapii;  the  like,  17  E.  1.  md       iee3m 
^mficium  abumaknis  de  mernmonm  temport  J*  le  Bretoun  custodU     ^^^^^^ 
kandhd.  Hurcimia 

(j?>  The  SheriiF  of  London  brought  an  action  of  trespass      Platxe. 
against  Jobn  de  Cornube,  for  making  himself  a  broker^  and  si  E.  i. 
Ibringing  a  foreigner  to  another  foreigner  of  Bedford,  to  buy  Y^^-  '• 
irool  against  the  privileges  of  the  city ;  for  which  he  was  dis-  d.  1 1 1  (^)» 
-4ranchised ;   and  customs  were  to  be  taken  of  him  as  of  a 
foreigner. 

[  fiad,  mno  Regi^  Edwardi  19.,  (wkieb  most  be  understood  P*  no(«). 
^  King  Edward  the  First^  which  recites  a  former  ordinance,  ^^     ^* 
mnuo  16.  that  no  broker  be  suffered  to  meddle  as  broker  within 
tte  oity,  devant  que  il  fuist  accept  devant  le  Maior  en  la  Gyhalle, 
el  janre  que  il  ne  ¥oit  medler  de  ehevisance,  d'usare,  ni  d*auter 
bai^ia  d'usure,  mes  qae  il  se  doilbien  et  loyalment  porter  come 
loyil  eorreetour  sans  medlera  mo^haundes  ason  U6epriaper(aii)y 
et  que  il  prendre  pur  brocage  de  nid  coatre  eeo  que  est  ordeigne 
iper  la  dd  city.   Item  que  nul  hofne  estrange*  serra  accept  d'etre 
«orrectory  s'il  ne  face  fine,  et  pay  al  chambra  de  la  Oyhall  qua- 
^ante  sous  aanualment,  et  trove  3  ou  S  suffeient  pledges^ 
quant  il  serra  accepted,  et  jure  de  Aire  ea  manner  superius 
dite ;  et  que  nul  denisen,  n'autre,  ne  serra  accept  d'etre  cor- 
xeelor,  devant  que  il  fac  fine  et  pay  come  entre  le  BCaior,  le 
Chamberlain  de  la  Gykall  et  lol  poient  accorder,  et  soit  jure, 
«t  trove  pledges  de  ikire  en  manner  superius  dit.,  et  si  voel 
laedle  de  oorrectage  de  deias  le  dit  city  encountre  Fordinance 
aoperkis  dit  cy  a  la  prison,  et  oustre  ceo,  puny  solongue  la  dis- 
^^retion  des    Maior   et   Aldermen;   and   infinite   precedents  RotStephani 
^Ihere  are  of  admittances  of  brokers,  suing  and  punishing  of  ^^t'^ni 
l^rokers,   for    meddling    in    being    brokers   of   such    things,  Ed.2.videFur 
whereto  they  were  not  elected  and  admitted  secundum  consue^  ^{^'  fol*  lo* 

...  eH9(ft*). 

Muhnes  ctuiatis.  J.  275.  9  a 

And  in  the  successive  times  of  E.  S.,  B«  3.,  R.  2.,  H.  5, 6,  6.,  5.(€e), 
-there  are  ordinances,  precedents,  and  actions  which  prove  the  Js^'Jjf^ 
custom  of  approving  and  swearing  brokers,  and  for  their  find-  is  R.  s.  H. 
iag  pledges  and  sureties;  and  by  some  of  them  that  they  must  |^g  ^f'2; 
be  iidmitted  by  the  mystery,  and  presented  to  the  Mayor  and  (//). ' 
__^ 81  BL  6.  K* 

(jt)  In  Hber  DuDthorne,  224.  ».  (»  h)  In  Uber  Dunthome,  22T.  a, 

(|f)  IM.  226.  k.  (0  d)  Ibid.  foU  SSS. «.  and  290.  a. 

(ft)  IMO.  2Sa.  a.  [dd)  Ibid.  22S.  b. 

(mo)  In  ejc  parte  Djster,  1  Meri-         (^  «)  i^id.  130.  a.  and  299.  a. 
Talc   174.  "the   cons^uence,   in         (//) /6i^  229.  ii.andquerj  if  H. 

point  of  law,  of  a  city  broker,  trad-  is.  $  and  see  fol  66. 
Ing  on  his  own  account"  is  const-         (gg)  Ibid.  234.  a»$  and  query  if 

^  dercd }  and   the  later  esaciments  K.  266. 
noticed* 
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Aldermen  ;  and  that  they  shall  not  meddle  in  buying  and  sellw 
ing  any  manner  of  merchandize  to  their  own  use,  and  that 
rates  are  assessed  which  are  to  be  allowed  and  taken  for 
brokage. 

.  And  so  for  recognizances  by  brokers ;  3  H.  6..  when  Cromer 
was  mayor,  a  recognizance  in  5/.  was  given  by  R.  Coroner^  and 
K.  Darnell  bis  surety ;  and  many  other  recognizances  in  that 
roll  are  to  be  found  entered  into  by  factors  for  the  due  execu- 
tion of  their  office. 

By  all  which  several  precedents,  and  many  more  of  the  like 
nature  may  be  found,  it  appears  that  what  is  directed  or  ap* 
pointed  by  this  act  of  Common  Council  eoncerning  iactors,^  as 
that  they  shall  be  first  approved,  that  they  shall  not  buy  cmt 
sell  for  themselves,  that  they  shall  enter  into  recognizances^ 
was  the  ancient  custom  of  the  City  before  this  act  was'  made. 
And  though  the  City  books  are  not  legal  evidences,  yet  Aere 
can  be  no  better  evidence  of  the  fact  than  those  ancient  cbar- 
tularies,.  which  cannot  be  supposed  to  he  conira  veritatem  fatii. 
And  that  precedent  of  Andrew  de  Vine  is  a  full  and  ezpreaa 
judicial  authority,  as  may  be,  upon  general  advice  with  all  the 
judges :  and  though  the  record  of  it  cannot  now  be  found  ;  yet 
being  transcribed  in  so  fair  a  ledger,  by  a  hand  of  those  timee, 
we  have  reason  to  give  as  much  credit  to  it  as  to  the  printed 
Year  Books  of  H.  6.  or  E.  4.,  which  came  transmitted  to  us  by 
no  greater  authorities  than  such  manuscripts. 

For  authorities  of  later  times  there  is  scarce  an  ordinance 
in  London  for  the  government  of  the  City  now  in  force,  againat 
which  there  may  not  be  the  same  exceptions,  or  greater,  than 
have  been  made  against  this.  I  have  seen  several  acts  of  Common 
Council,  down  to  the  time  of  this  very  act,  providing  remedy  in 
some  or  other  of  these  particulars.  And,for  ought  I  know,  it  was 
never  before  disputed.  It  is  true,  P.  21  Car.  C.  B.,  the  case 
was, — The  Company  of  Homers  made  an  ordinance  to  re- 
strain any  freeman  from  buying  horns  within  twenty-four  milee 
from  London,  but  such  as  the  company  should  appoint;  and 
this  was  held  to  be  naught.  The  reason  was,  it  was  but  an  or- 
dinance or  by-law  of  the  Company,  and  not  an  act  of  the  Com- 
mon Council,  nor  bottomed  upon  any  custom,  or  confirmed  by 
act  of  parliament.  But  Mich.  1656.,  in  the  said  Court  of 
Common  Pleas,  between  the  Chamberlain  of  London  and 
Osbourn,  upon  a  habeas  corptis,  and  return  made  of  an  act 
of  Common  Council,  that  there  should  be  a  certain  numbek*  of 
carmen  ;  and  that  so  much  should  be  paid  for  a  fine  upon  ad- 


(h  h)  The  case  is  also  reported  in  3  Mod.  158.    Thb  maauscript  is  in  the 
British  Museum.  Harg.  MSS.  No.  23* 
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mittonce,  and  that  none  should  work  with  a  car  but  such  as 
were  appointed  by  a  committee  of  woodinongers ;  and  there, 
though  it  was  urged  that  this  is  not  a  regulating  of  trade,  but  a 
restriction,  where  the  law  gave  liberty,  yet  it  was  adjudged  a 
good  return,  and  a  procedendb  awarded. 

Against  this  it  is  objected,  tha  t  Payne  and  HougUon's  case 
was  contrary  to  it,  Pasch.  4S  Eliz;  B.  R. :  but  my  brother 
madea  difference  between  the  cases;  for  he  said  that  in  Osborne's 
case  there  it  was  expressly  set  forth,  that  by  custom  they  had 
the  rule  and  government  of  all  carmen,  and  allowing  and  dis- 
allowing the  number  of  them,  and  the  rates  which  they  were^to 
pay.  So  it  appears  the  one  case  was  bottomed  upon  a  custom  ; 
not  the  other  case. 

In  that  very  case  of  Osborne,  Payne  and  Houghton's  case 

^wras  cited ;  and  it  was  said  that  the  case  was  not  upon  a  return, 

%iit  upon  a  justification  in  trespass  brought  by  some  carmen, 

^mrhere  the  charter  of  15  El  3.,  for  making  by-laws,  was  aP- 

,  without  alleging  a  custom  for  it;  and,  therefore,  the 

ostification  was  not  good. 

H.  8.  Car.  C.  B.,  Nicholas  Barker's  case,  upon  a  habea$ 
'.arpus;  a  custom  was  pleaded  within  the  City,  that  they  have 
sed  to  appoint  porters,  freemen  of  the  City,  to  carry  coals, 
^orn,    and  other  similar  commodities,   from  such  and  such 
'^wrbarfs  to  ships,  and  from  ships  to  wharfs,  who  were  called 
iporters  of  corn  and  salt;  which  porters  were  and  ought  to  be 
^attendant  and  ready  to  execute  the  said  portage,  and  ordi« 
ances  for  them  by  the  Common  Council,  and  to  appoint  rea- 
ooable  penalties  to  be  forfeited  by  such  as  should  deny  or 
fuse  to  pay  the  said  fees,  or  should  carry  away  the  said  corn 
^^tc.  without  a  bill  from  the  Mayor,  and  payment  of  the  said 
^ees  for  fillage  and  portage.    And  set  forth  an  act  of  Common 
^]!ouncil  for  that  purpose,  and  a  plaint  afBirmed  in  the  Court 
^liefore  the  Mayor  and  Aldermen  (as  it  is  here)  for  the  pe- 
nalty ;  and,  after  several  continuances  and  advisement,  it  was 
awarded  that  a  procedendo  should  issue.    The  difference   be- 
tween that  case  and  ours  is,  there  was  a  particular  custom  al- 
leged in  the  body  of  the  return,  to  have  such  porters  ;  ours  ap- 
pears but  implicitly :  but  in  neither  is  the  custom  recited  in  the 
action  by  the  Chamberlain.  The  truth  is,  the  shaking  this  act  of 
Common  Council  in  consequence  reacheth  to  the  destruction  of 
the  whole  government  of  the  city,  which  depends  upon  regulations 
made  by  such  Courts.   The  several  markets  for  beef  at  Leaden- 
haU;  for  other  flesh  at  Cheapside,  Newgate  within,  and  sham« 
bles ;  the  wheat  market ;  the  markets  for  poultry ;  fish  markets ; 
meal  markets ;  fruit  markets  3  iron  and  cutlery  wares ;  cattle ; 
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wool ;  cbtba;  have  been,  by  act  of  Comroon  Council,  restrained 
to  certain  places :  and  fishmongers,  butchers,  poulterers,  &c 
not  to  sell  but  at  the  places  aforesaid. 

The  same  reason  there  is  for  restraiol  of  persons,  as  places 
for  public  buying  and  selling;  and  times  within  which  they 
should  buy  and  sell ;  and  trades  with  which  they  diould  med- 
dle, and  with  which  (hey  should  not  meddle ;  as  that  a  dyer 
should  be  no  clothier,  nor  «  butcher  a  tallow^handler,  with- 
out  the  aid  of  and  before  the  statute  of  5  Eliz.  So  the  car meo, 
draymen,  porters,  coblers,  musicians,  exchange  brokers,  retail* 
ing  brokers^  frrriers,  watermen,  and  generally  all  other  trades 
in  the  city, have  had  their  regulations  and  restrictioqs  tern  the 
Common  Council,  and  Court  of  Aldermen:  and  so  geoenlly 
men  of  all  other  trades  and  employments  in  the  city,  till  tbey 
have  be^n  admitted  to  become  brotherhoods;  and  afterwards 
to  obtain  charters,  with  powers  to  choose  goYcmors,  and  o^ 
ficers  for  r^^ulati.on  of  their  own  mysteries ;  subject  never^ 
theles^  to  the  Mayor  and  Aldermen,  &c.  And  these  rfstraiots 
have  been  as  great  as  in  our  case. 

Acts  ii\  Common  Council  have  been  made  to  restrain  the 
white  bakers  fromi  being  browu  bakers,  et  i  comersfK  Archer's 
case  in  the  city  bool^of  kabcdLs  corpus^  86, 12  Junii,  9  Jac,  B.R. 
Upon  a  habeas  corpus  for  Litlepage,  they  return  that  there  bav^ 
been  time  out  of  mind  two  several  mysteries  of  white  bakers 
and  brown  bakers,  and  that  6  E.  S.,  the  Mayor  and  Aldermen 
ordained  that  no  white  baker  should  bake  brown  bread,  and 
€  converso.  That  against  this  order,he  being  a  white  baker,  did 
use  both  trades,  and  being  convented  before  the  Mayor  and 
Aldermen  confessed  it ;  and  being  required  not  to  do  it  any 
more,  said  he  would  bake  both  white  bread  and  brown  bread  ; 
and  would  not  obey  their  order ;  for  which  causes,  and  his  cod« 
tempt  and  misbehaviour,  he  was  committed  till  he  found  sure- 
ties for  his  good  behaviour ;  and  he  was  remanded.  And  so 
for  plasterers  not  to  intermeddle  with  bricklayers ;  and  so  per- 
sons of  one  trade  not  to  use  another ;  and  upon  habeas  carpsu 
upon  suits  in  their  court,  procedendos.  All  which  have  ue 
stronger,  moat  of  them  not  so  strong,  foundations  as  this  act 
hath :  nay,  in  SO  Jac.  there  was  an  ordinance  that  for  Reading 
and  Worcester  clothes  there  should  be  no  fiictors  at  all  ia 
those  trades.  My  brother  Archer  cited  one  Porter's  case,  ( JO 
4  Jac.  B.  R.,  that  an  action  was  brought  upon  an  act  of  Cooi* 
mon  Council,  4  Mar.,  that  no  citizen  should  set  on  work  as  a 
journeyman  any  not  free  of  the  city ;  and  the  Court  hailed  hiflou 
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(tt)  In  Porter  v.  Birdi  3  Keb.  S6S,  SSS. 


m  the  Common  PIm9  and  m  othor  OmrU.  SIS 

3at  tli9  baUiog  bim  is  no  evideoee  that  the  \%w  was  that  the       IMZ. 
ar4iii«noe  was  naught.    I  bold  sush  an  act  of  Common  Coiift-     ^<^*v^w/ 
cjl  18  good ;  and  frequent  enatoms  have  been  bronght,  and  jndg-    BuTcniiai 
jDonta  had,  against  fi-eemen  who  have  employed  in  their  tradse     ^i2n9^ 
other  than  appreoUcea  or  freemen. 

Now  there  are  apparent  reasons  ibr  every  part  of  thia  ro- 
atraint  of  ihctors  b;  this  act  of  Common  Council :  that  Aetots 
4»iif ht  to  be  adfiitled  and  approred  by  the  Mayor  and  Aldev- 
jaen }  firsts  because  (as  1  aaid  before)  they  cannot  otherwise 
prohibit  foreign  bought  and  foieiga  sold,  which  k  the  gieat 
prifilege  of  the  city,  without  which  they  cannot  maintain  thebr 
gttvemment.  Secondly,  The  city  are  responsible  for  the  goods 
im  cam  of  theft  and  miscarriage ;  and,  therefore,  it  ia  not  fit 
tlMit  every  person  should  have  opportuiuty  lo  convey  away 
other  men's  goods,  which  the  city  must  answer  for»  Thivdlj^ 
The  market  is  the  city's,  and  they  best  know  the  nuisance  in 
it.  Eaperience  hath  taught  ua  that  footors  have  jnstled  oM 
^  elothienu  Few  of  them  clothiers^  aetl  for  themselves  i  and 
so  the  feelers  make  the  public  market  their  private  shops,  whkh 
-O^ght  not  to  be ;  and  it  belongs  to  the  city  to  take  care  that  the 
markets  be  not  huckstered  and  fotrestalled,  but  kept  indiflbreot 
between  the  clothier  and  citiaen.  Fonrthly,  Factory  in  it-  Factory  is  it- 
self is  no  trade,  and  so  not  subject  to  the  regulations  of  partip  self  no  trade. 
eakMr  societies  and  companies;  and,  therefore,  it  is  fit  the 
Mayor  and  Aldermen  should  have  a  particular  oversight 
to  see  that  nothing  be  done  by  ibctors,  bjr  oombioation 
amongst  them,  to  the  setting  the  markets,  either  raising  or 
dsbaaiag  the  price  of  cloths :  and  if  they  be  net  stinted  in 
their  nambers,  (which  are  grown  excessive)  and  restrained 
to  particular  persons,  it  is  morally  impossible  to  iregulate  the 
market. 

Then  as  to  the  condition  of  the  recognif»noe,  that  the  fiwtor, 
be  he  free  or  foreign,  shall  not  buy  in  the  market,  or  sell  out 
of  the  market,  any  of  the  cloths  aforesaid,  during  the  time  he 
shall  so  continue  footor ;  it  appears  to  be  a  most  reasonable 
condition  s^^-^rst,  For  out  of  the  market  neither  the  dothior 
nor  foctor  oi:^ht  to  sell  t  a  foreigner  cannot  sell  in  London, 
bnt  in  the  market ;  nor  a  freeman  but  in  his  shop,  which  is  his 
market : — secondly.  For  the  factors  buying  in  the  markets,  it 
mnat  be  mischievous  to  suffer  him  to  exercise  a  by^trade  of  his 
own  in  these  commodities  wherein  he  is  the  clothier's  'servant. 
Nothing  ia  more  nsual  than,  if  a  man  employ  a  servaioA  or  fltctor, 
to  bind  him  up  from  trading  ia  thoie  commodities,  wherein  he 
ia  a  seryant  If  the  fiu:tor  auty  buy  for  himsell^  it  ia  in  Us 
power  to  undo  the  clothier.  A  clothier  sends  twelve  cloths  io 
Mis  foctor  to  ^U :  he  likes  them ;  buys  them  all  §$f  hisMMlf ;  or 
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cirlls  out  the  best  colours  and  cloths,  and  leaves  the  reftise  tlr 
an  uncertain  market.  How  will  this  be  avoided  ?  He  may 
make  the  clothier  pay  (factorage  for  these  very  cloths;  and  so  lie 
may  underbuy  any  man  living,  none  other  having  that  priv 
vilege.  He  may  keep  the  cloths  unsold  till  the  rates  be  low, 
that  so  he  may  have  them  at  his  own  price^  Hie  may  bring 
what  debts  and  losses  he  will  upon  the  clothiers.  He  sells  out 
of  the  markets  cloths  on  his  own  account:  if  the  chapman 
prove  bad,  he  may  turn  them  upon  the  clothiers^  and  may  keep 
the  clothier  ignorant  of  his  customers.  Also  if  the  fiictor  trade 
for  himself,  no  man  can  buy  goods,  but  at  second  handj  or  after 
•he  hath  made  his  choice,  and  culled  the  market.  •  Many  mere 
reasons  may  be  given  for  this  restraint  of  factmv ;  and  the  rea- 
sonableness of  every  part  of  the  condition  of  this  recognizance 
.may  be  easily  made  out 

But  I  come^now  to  consider,  in  the  third  placed  the  record  of 
the  action  brought  by  the  Chamberlain  of  London  upon  thu 
act  of  Common  Council.  Several  objections  have  been  made 
.upon  it..  First,  It  was  observed  by  Serjeant  Glyn,  and  my 
brother  Archer,  that  upon  this  record  it  appears  Hutchins^the 
defendant  below,  was  arrested  upon  the  first  process^  and  tliat 
•he  cannot  be  imprisoned  in  an  inferior  coart  upon  the  first 
process. 

I  answer,  first,  that  only  makes  the  process  erroneous,  and 
the  proceedings  reversible  by  error ;  no  cause  to  discharge  the 
.party.  I  answer  also,  that  inferior  courts  may  have  a  capiat, 
upon  the  first  process :  if  not,  yet  London  is  not  to  be  com- 
pared with  them.  Here  their  customs  are  confirmed:  the  action 
is  said  to  be  brought  secundum  consuetudinem  ;  and  the  pleadv 
ing  is  here  just  as  it  was  in  Wagoner's  case,  and  in  all  other 
the  like  cases,  whereupon  procedendos  have  been  awarded.  I 
,have  cited  some  of  them,  as  Barker's  case  of  the  porters,  and 
others.  I  have  seen  very  many  more,  and  all  in  the  same  way, 
'pleaded  as  this  is. 

Secondly,  It  hath  been  objected  that  no  breach  of  this  act  of" 
Common  Council  is  assigned ;  for,  first,  it  doth  not  appear 
,that  he  sold  any  broad  cloths  to  any  person  for  certain,  but 
personis  ignolis.  Rtsp.j  That  is  good  enough ;  for  it  lay  not 
in* the  plaintiff's  conusance,  who  were  the  buyers.  An  indict- 
ment for  stealing  goods  personam  ignotte^  or  murder  penamt 
•ignotcSy  is  good. 

Thirdly,  It  is  mAjVenicbatui  factor :  but  it  is  not  said,  be 

was  a  fiictor.    Mesp.^  first,  he  is  not  in  truth  a  legal  fiictor,  not 

being  approved ;  and  thai  is  the  crime  that  he  did  do  it  as  a 

•factor*  Secondly,  If  it  were  requisite,  the  <^  ul"  is  well  enoBgh^ 

descmdUxA^Uact  hmrtdi  is  averment  sufficient;  be  mmfilmi 
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*i  hteres;  and  it  may,  as  the  case  requires,  purport  either       T60^ 
dentity  or  similitude.  v^*v-x*^ 

Fourthly,  It  is  said  that  he  sold  them  at  Blackwell  Hall,     Hutchtns 
Lod  shews  not  in  what  parish  it  lies.    Resp.,  It  need  not ;  for     Pj^^yes^ 
bis  is  upon  a  return  upon  a  habeas  corpusy  upon  which  no  issue 
an  be  taken,  and  no  venue  to  arise;  and  is  but  to  ascertain  the 
»iiTt  of  the  cause  of  detainer  in  prison.  But  in  the  action  below, 
f  it  be  not  well  laid,  he  may  demur,  or  bring  his  writ  of  error. 

So  that  I  have  done  with  so  much  of  the  act  of  ComDK>ii 
Clouncil  as  doth  particularly  concern  the  factors,  and  the  case 
npon  this  return  now  before  us. 

I  hold,  first,  that  this  ordinance  or  by-law  made  concerning 
iietors,  being  grounded  upon  a  power  to  make  by-laws,  by 
*ii8tom,  in  cases  defective  or  of  new  emergencies;  and  con- 
firmed by  parliament  particularly ;  and  made  with  such  quali- 
Beations  as  the  custom  requires ;  is  good,  though  there  were  no 
other  custom  in  the  case. 

Bat,  secondly,  That  there  being  a  custom  of  foreign  bought 
and  foreign  sold  to  be  forfeited,  such  a  constitution  as  this  is, 
being  necessary  for  the  presenration  of  that  custom,  is  good ; 
and  safficient  in  this  act  of  Common  Council  appears  for  us  to 
take  notice  of  that  custom. 

Thirdly,  That  this  constitution  concerning  fiictors  is  war- 
ranted by  the  custom  of  London  concerning  brokers;  and  that 
upon  this  return,  or  matter  dehors^  it  appearing  to  the  Court 
Ihere  is  such  a  custom,  that  is  also  a  good  ground  for  the  mak- 
ing of  this  constitution,  act,  or  by-law.  And  if  in  any  of  these 
points  the  law  be  according  to  my  opinion,  it  is  against  Hutchins, 
the  defendant,  below. 

So  that  1  have  done  with  so  much  of  the  act  of  the  Common 
Council  as  doth  particularly  concern  the  factors,  and  the  case 
wipon  this  return. 

Diverse  other  objections  have  been  made  against  the  other  part 
of  the  act  or  ordinance.  But  l)eforeI  speak  to  them,  1  shall  con- 
aider  whether  the  illegality  in  any  of  these  clauses  shall  make  An  act  of 
▼oid  the  whole  ordinance,  or  act  of  Cora  moo  Council ;  and  so  Common 
extend  to  that  which  concerns  the  fiictors  also ;  or  only  make  void  «embla  an 
^hat  part  of  it  which  concerns  fiictors ;  for  that  had  been  a  good  act  of  parlia- 
.act  or  ordinance  of  itself,  and  hath  no  dependence  upon  the  rest,  m^h,^*^™* 

An  act  of  Common  Council  resembles  an  act  of  parliament;  q^  j^  q^  ^^g^ 

^nd  in  acts  of  parliament  the  several  clauses  are  so  many  se-  lOCo.  57. 

-wal  acts,  and  may  be  pleaded  with  an  «  inter  alia/'  and  it  S^q^^J 

case.  Hob.  826.  Needier  and  Needham,  Com.  61.  Dove  v,  Manningham.  Allen 
and  Robinson*s  case,  Rep.  51.  In  acts  of  parliament  the  several  clauses  are  as  so 
many  several  acts,  and  may  be  pleaded  with  an  **  inier  atta.^  An  act  of  parliament 
mav  be  in  part  a  public,  in  (Hurt  a  private  act 

An  act  of  Common  Coyncil  must  be  pleaded  entire :  but  the  independent  clauses 
shall  not  vitiate  each  other. 
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I66J.       maj  be  in  part  a  public,  and  in  part  a  priTate  act    I  will  not 
^"^'^^"^^     8ay  an  act  of  Common  Council  may  be  so  pleaded,  became  it 
|luTcsui9     0Qg],(  ^  appear  to  the  Coart  what  it  is,  and  whether  one 
]Pju4vsb«     daose  depend  apon  another.    But  when  it  is  so  pleaded,  and 
the  claases  appear  ta  be  independent,  I  eoneeire-the  one  Aali 
not  vitiata  the  other.    Aad,  therefore,  i»  this  very  case,  I  tahe 
'  m  diftrenee  between  the  clauses  which  coneera  ikm  fiietors, 
though  they  be  several  in  the  matter,  yet  they  aie  dependent 
one  upon  another ;  and  if  one  be  nanght,  the  Alitor  is  not 
bound  by  the  rest    But  here  it  is  stronger;  iir  by  one  and 
the  same  clause  they  are  to  be  admitted  and  enter  into  a  re- 
cegniaance  s  and  I  tlnnk,  though  the  breach  of  the  act  of  Com- 
mon Council  here  be  laid  for  selling  broad  cloths^  not  being 
adfliitted  as  a  fiictor  by  the  Court  of  Mayor  and  Aldmnen ;. 
yet  if  by  bw  he  ia  not  bound  to  enter  into  the  reqognhnncQ^- 
«nd  the  act  of  Common  Council  be  void  in.  that  patt,  timt  the 
act  is  void  as  to  the  rest  also,  and  that  he  is  net  hoand  to  be 
ndmitted ;  for  the  clause  is  Arawnr  with  one  breaA;  a^d  h  is 
one  entire  sentence,  ^  that  none  shall  be  idlowed  as  a  fiictor^ 
miless  he  shali  be  frsi  approved,  and  admitted  by  tte 
Court  of  Lord  Mayor  and  Aldermen,  and  Aall  enter  n 
nizance,''  &c. 
to  c^S!^^^      But  that  part  (tf  the  aet  which  concerns  pitching  ebths  a 
reason,  and     Blackwell  HsU,  and  the  hallage,  is  purely  distinct,  and  batl 
to  the  re^      bo  relation  to  that  part  of  the  act  which  concerns  the  feotora;^ 
law  ^that^       ^^^  tbereforoy  the  one  part,  as  I  conceive,  shall  not  vitiate 
what  is  bad     other.  And  this  construction  of  the  act,  as  it  is  agreeable  wi 

TiUatewhatis  €^^™<^*  reason,  that  what  is  good  shall  not  be  vitiated 
good.  what  18  bad,  so  it  is  also  agreeable  with  the  reason  of  the  law. 

Twhie^soue.       ^ ^^'^*       ^' '  ^^^^^'^^^  being  a  customer,  makes  a  depots 

tion  by  indenture  to  Smyth,  in  which  were  several  covenan 
some  good,  and  some  against  the  statute  of  5  E.  & ;  and 
bond  was  for  the  performance  of  the  covenaata.    It  was 
solved  the  bond  was  void,  because  it  was  eatire ;  and  for  per<-^ 
formance  of  all  the  covenants,  whereof  some  were  against  th^^ 
statute  law.     But  now,  if  an  action  had  been  brought  upon  th^ 
indenture  for  breach  of  any  of  the  good  covenants,  not  des- 
pondent upon  the  other,  the  action  would  have  lain.     Upo& 
that  reason  it  was  upon  Sir  Daniel  Norton's  case.  Hob.  14L 
•    debt  upon  an  obligation  to  perform  an  indenture  of  covenants 
touching  an  uadersheriff 's  office,  part  of  which  were  lawful,, 
part  unlawful ;  and  a  breach  alleged  in  a  lawful  covenant  r 
adjudged  the  acticm  would  lie ;  and  if  an  action  would  lie  upon 

9  Cr.  W0       ^®  obligation,  a  Jbriiori  upon  the  covenant.    Apd  upon  that 

reason  also  is  Byrte  and  Manning's  case,  11  Car*,  and  14  H.  8. 
9&*    In  our  case  the  aets^  or  constitutions  which  concern  the 
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GMtofSi  are  dearlj  digiiiict  in  Bttt^)  addl  in  th^  dailses ;  and        1^^* 
depend  not  upon  the  otherl  leaching;  Blaokwell  Hall,  and    ^^^^"^^ 
Iherefiore  shall  not  be  nade  void  by  any  illegality  in  the  others       ^^^^^*. 

Bat  in  the  last  place,  poiUo  sed  turn  amcea^,  that  this  att  of  Pjulyes^ 
DonoiBM>n  Coancil^  being  eniire^  if  tiiat  part  of  it  which  eon« 
t/mrms  the  pitchuig,  staying^  or  paying  for  cloths  at  Blackwell 
Elfdly  or  Leaden  Hall,  be  void,  tiMit  it  shall  have  an  inflaence 
api^n  that  part  which  concerns  the  factors  also,  I  shall  there* 
&we  also  consider  the  ol^ctions  made  against  that  part  of  the 
idt  of  Comaion  Ceancil. 

.The  two  first  clauses  of  this  act  of  GomoKMi  Council  pro* 
ride  '^  that  all  cloths  brought  lo  the  city  shall  be  pitched 
uid  harboured  respectively  in  BhekweU  Hall  and  Leaden 
ElsJI,  and  not  elsewhere,  there  lo  remain  till  they  be  entered, 
riQwed,and  searched  respectively ;  and  sold  oi^  permitted  to  be 
kflkkea  aw^y,  as  is  thereiaafter  durected,  and  hallage  paid  for 
Ibe  same.^' 

Against  this,  teveral  olgecUons  have  been  made ;  as,  first,  it  5  Co.  as. 
wmm  against  law  to  tie  them  to  bring  the  dotbs  to  a  pkce  cer^  ^^^'  ^^' 
tilisi«    But  this  is  already  adjudged  in  the  case  of  the  Chamber^  (kk)    ' 
lain  of  London ;  and  the  common  practice  bath  been  always 
ateerdiagly  c  the  maricets  of  thh  city  (as  these  ire  orarketi  for 
ol^ths  made  of  wtiol)  have  been  fixed  at  such  places  as  the 
tU^  bave  appointed.    As  there  are  markets  for  herbs,  laeal, 
necn^  flesh,  and  the  like,  in  their  proper  places,  London  itself 
bf  every  shop  for  the  proper  commodities  is  k  raarhet  otert 
all  days  but  the  Sunday.  A  nd>  as  appears  in  the  prior  of  Dun* 
at^ble's  case,  the  nuirket  belonging  to  the  prior  it  ought  to  be 
lieU  in  the  market  place  for  it  ordained,  and  cannot  be  held 
ia  private  places. 

I  have  seen  the  act  or  ordinance  of  August,  18  Elic,  for 
bringing  all  eleths  to  Blackwell  Hall ;  and  therein  is  recited 
that  <^  by  an  act  of  Common  Council,  23  R*  S.  it  was  ordained, 
dm!  no  manner  of  persons  should  bring  or  convey  any  manner 
^  woollen  cloths  to  the  said  city  to  be  sold,  etcept  they  were 
fir^  brought,  harboured,  and  dischai^dj  at  the  common  market 
of  Blackwell  Hall;  therefore  ordained  and  provided,  and  of  old 
(iaie  accustomed,  apon  pain  of  forfeituire  of  all  the  teid  cloAs 
so  httrboured  and  kid  contrary  t^  the  said  ordinance :"  which 
■kewe  that  it  was  an  ancient  cuetom  in  88  R.  S.;  and  so  it  ap- 
ipears  by  another  ordtnance,  30  H.  6^,  and  in  anotfaei*  act  or  or- 
dfmuice^  18  EUz^  being  that  ter^  net  whfediwqpbn  the  ease  of 
«hd  Gbatnbeilain  IrfLondon,  5  Goi  6S.  sa  gnraoded.  It  k  said 
■hat  ant  only  of  comrnon  nsagi,  and  aneitot  castoii  ttlfd  w4ihjii 

(ipft)aiiiwyedB.a*se» 
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the  citj,  bat  also  by  the  old  law  and  ordinances  made  and 
cuted  in  the  same  city,  it  is  manifest  that  all  manner  of 
modities  of  cUths  and  merchandize  made  and  wrought  n 
the  kingdom  of  England  and  dominions  of  the  same,  br 
into  the  same  city  to  be  sold,  were  and  ought  to  be  broD| 
such  common  market  place  as  to  that  purpose  within  the 
city  was  appmnted  ;  and  there  only,  and  not  elsewhere,  < 
to  be  bought  and  sold.  And  the  owner  thereof  did  ther 
hallage  and  other  duties,  which  was  so  done  as  well  that 
and  lawful  wares  should  be  bought  and  sold,  and  corrufi 
unlawful  bargains  and  contracts,  tending  in  deceit  of  the  p< 
and  contrary  to  the  laws  of  the  realm,  might  be  avoide 
also  that  there  might  no  foreign  buying  and  seUing  be  in 
of  the  liberties,  franchises,  and  customs  of  the  city,  beinj 
firmed  and  ratified  by  act  of  parliament ;  so  that  these 
ancient  customs  before  the  act  of  confirmation  of  7  R.  S. 
confirmed  by  that  act :  and  this  last  parliament  thought 
necessary  to  have  our  common  market  for  cloths  that, 
especial  act  concerning  Worcester  cloths,  they  have  appc 
them  to  be  brought  and  sold  only  at  Worcester  Hall  in  I 
weU  Hall. 

But  it  hath  been  strongly  objected,  that  by  this  ordinan 
cloth  is  to  be  pitched  at  the  hall,  there  to  remain  till  it  1 
tared,  viewed,  and  searched;  wherein  by  the  statutes 
since  the  case  of  the  Chamberlain  of  London  (wbiel 
SSEliz.)  searchers  of  cloths  are  appointed;  and  those 
are  searched  by  those  statutes  ought  not  to  be  searched  \ 
39  Eliz.  c.  SO.  provides  overseers  for  cloth-making,  ai 
view  and  search  for  cloths  and  sealing  of  them  ;  which  • 
so  sealed  by  the  overseers  shall  not  be  searched,  tried  or  ▼ 
by  any  other  searcher  or  overseer  of  any  other  city  or  bo 
by  virtue  of  his  or  their  said  oflBce  or  offices ;  any  st 
matter,  or  thing  to  the  contrary  thereof  notwithstanding ; 
statute  extending  only  to  the  northern  counties,  by  ii 
c.  10.  it  extended  to  all  other  woollen  cloths.  And  4  Jac 
provides,  '^  that  some  of  the  said  cloths  which  ought  to  be  i 
by  the  overseers  shall  afterwards  be  searched,  tried,  or  wa 
by  any  other  person  whatsoever,  but  only  by  the  merch 
draper,  or  other  person  to  whom  the  same  shall  be  soldi 
In  the  close  of  that  act  there  is  a  clause,  '^  that  it  shall  i 
prejudicial  to  the  auhi^r,  so  as,  after  any  cloth  once  lai 
searched  and  lawfully  sealed,  the  same  be  not  compelled 
Airther  viewed,  searched,  measured  or  sealed;''  and  S 
c.  18«,  ^^that  no  cloths  formerly  searched,  viewed,  met 
jmd  sealed  by  the  overseers  where  the  cloths  shdl  be 
shaU  afterwards  be  viewed,  searched,  or  weighed  by  any 
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persons  whatsoever/'    From  whence  it  is  inferred  that  this        100S. 
«ct  or  ordinance  to  bring  them  to  Blackwell  Hall  to  be  searched     ^^V^^ 
<being  by  the  statutes  to  be  searched  only  where  they -are  made)     Hutchins 
18  ag^ainst  law.  «  ^\ 

To  this  I  answer,  that  the  general  words  of  the  statutes  are  ^        ,     * 
Bot  to  be  construed  to  take  away  the  particular  customs  of  of  statutes 
Ijondon ;  because  they  are  confirmed  by  several  acts  of  par-  **^''  ^^^^^ 
liament,  as  I  have  already  shewed  by  7  &  9  H.  4. ;  and  -Andrew  as  to  take 
de  Vine's  case,  which  was  cited  before.  away  the  par- 

The  statutes  6  E.  3.  c.  U  &  2.  25  E.  3.  c.  2.  27  E.  3.  c.  11.  toms^iS. 
&C  provides  ^' that  every  man  may  sell  any  merchandize  or  don;  because 
things  vendible  in  any  city  in  gross  or  by  retail ;  and  that  every  fil-medTby^act 
statute,  charter,  letters  patent,  usage,  allowance,  or  judgment  of  parliament. 
to  the  contrary,  shall  be  void :''  and  yet  this  did  not  take  away  ®  ^\^^^'nu 
the  particular  custom  of  London.    No  more  do  the  statutes  of  gi.'a. 
mortmain  take  away  the  custom  of  London  to  devise  in  mort- 
main.   And  though  in  Bagshaw's  case,  1  Co;  347.  some  ddubt 
was  made  whether  the  custom  of  London  for  exercising  the 
trade  of  a  goldsmith,  not  being  apprentice  to  that  trade,  but 
to  another  trade,  be  good,  notwithstanding  the  statute  of  the 
5th  of  the  Queen  ;  and  it  was  demurred  thereupon  by  the  At- 
toraey-Greneral ;  yet  afterwards  the  attorney  waived  the  de- 
murrer, and  took  issue  upon  the  custom.    And  before  the  case  • 
of  Blackwell   Hall,  called  the  case  of  the  Chamberlain  of 
London,  was  adjudged,  5  Co.  68.  there  were  several  statutes 
in  force  concerning  the  searching  of  cloths,  as  5  &6  E.  6.  c.  6. 
and  2  &  3  Ph.  and  M.  c.  12.,  and  4  &  5  Ph.  and  M.  c.  5.  and 
some  other  statutes  to  the  effect  of  those  statutes,  which  have 
been  objected ;  yet  none  of  them  took  away  the  custom  of 
London,  as  by  that  judgment  in  that  case  of  the  Chamberlain 
of  London  appears. 

Besides,  the  viewing  and  searching  in  Blackwell  Hall  by 
act  of  Common  Council  is  rather  in  pursuance,  than  contrary 
to  the  statutes  concerning  cloths ;  and  for  the  better  execution 
of  those  statutes  without  any  evasion  to  prevent  the  true  mean- 
ing thereof,  there  being  nothing  appointed  to  be  paid  for  the 
view  or  search  of  the  same. 

And  the  statutes  must  be  ^understood  that  the  cloths  shall 

not  be  searched  again,  so  as  that  the  party  shall  pay  for  the 

searching  or  sealing  them :  hut  not  to  take  away  the  power 

of  the  city  to  make  oinlina^Mies  ^  search  and  view  them  to  pre« 

Tent  deceits,  (as  in  effect  is  agreed  in  that  ease,  5  Co.  63.)  no. 

more  than  for  him  that  is  to  buy  them.  And  these  ordinances 

being  subsequent  to  the  statutes,  if  the  statutes  had  taken:aWa7 

tlieir  former  ordinances  dt  customs  to  search^  yet  they  thereby 

took  not  away  that  powerof /iiture  making  or4iAa^^  to  seorcli 
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for  preventini;  deceits  and  alMues,  wbich  is  oar  case  upon  this 
act  of  Common  Coandls  and  which  ap|>aarB  expressly  to  bo 
allowssd  ift  the  case  of  Blackwell  Hall,  5  Co.  63.  after  sererai 
acts  forbidding  searching  again. 

Secoihdly,  It  was  objected  that  it  is  against  law  to  conspel 
them  10  lodge  dieir  cloths  twenty  days  at  Blackwell  Hallw 
But  the  act  of  Common  Council  directs  that  the  cloths  siiall 
remain  at  the  hall  till  they  be  sold,  or  having  lain  or  continwed 
by  the  space  of  twenty  days  next  after  bringing  in  of  the  same^ 
shall  be  carried  thence  to  some  other  market;  and  it  is  said  that 
this  is  unreasonable^  thai  if  the  owner  should  be  arrested,  or  if 
the  market  be  slow,  and  he  cannot  sell  them,  that  he  shidl  not 
take  them  airay  within  the  twenty  days  (I  agree  not  with  my 
brother  Tyrrell,  that  the  owner  may  by  this  ordinance  take 
them  away  within  twenty  days  before  sale.) 

To  this  I  answer,  that  if  die  cloths  were  appointed  not  to  be 
sold  within  twenty  days,  that  so  the  doths  might  be  exposed  to 
view  so  long  to  prevent  deceits,  it  might  have  a  reaaotiaUe 
foundation ;  for  I  find  in  44  E.  S.  (/  /)  Symon  SVancis,  Rot  f  * 
that  an  action  was  brought,  and  therenpon  judgment  was  given 
against  John  Sevenoke,  by  William  Walworth  and  Thomas 
Eaton,  for  buying  of  salt,  (and  so  for  com  or  mrit,)  brosight 
by  water,  before  it  remained  open  at  BiUing^te  or  Qoeen^ 
hithe  in  fiiU  market  by  three  market  days,  aceording  to  an  an^ 
cient  ordinance  of  the  city.  But,  2dly,  I  answer  that  by  Ihii 
ordinance,  if  he  sells  the  cloths  the  very  next  day  after  they 
come  in,  they  may  be  removed  from  Blackwell  Hall.  Bnt 
tbey  are  to  stay  twenty  days  only  in  case  they  be  not  sold.  By 
former  ordinances  the  cloths  were  to  remain  at  the  hall  ten 
days :  and  the  enlarging  the  time  to  twenty  days  is  for  the  be^ 
nefit  of  the  clothier ;  for  if  be  do  not  sell  them  sooner,  the 
hall  is  the  cheapest,  ssfest,  and  the  best  place  to  keep  them  in. 
By  the  custom  a^d  law  of  the  city  the  goods  cannot  be  sold^ 
bnt  they  mast  be  first  carried  onto  Blackwell  Hall ;  and  then 
it  would  be  mach  more  charge  to  remove  them,  and  (nring  them 
back  thither  to  the  market,  than  to  let  them  stay  there  twenty 
days,  for  the  former  hallage,  and  try  whether  he  can  sell  them, 
whidi  is  supposed  he  UHiy  if  the  commodity  be  good,  and  Aat 
he  will  take  the  market  price. 

By  some  foraier  ordinanoes  the  cloths  were  to  stay  there 
till  sold^  to  the  itateM  to  prevent  foreign  buying  and  ecHing) 
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t>y  Dutch,  French,  and  other  strangers,  in  private  places  and  1053. 
Warehooses,  almost  to  the  ruin  of  the  city  franchises  ;  and  it  is 
for  the  clothier's  good  ;  it  will  not  be  thought  that  he  brought 
them  to  the  hall  many  scores  of  miles,  with  intent  to  re* 
move  them  out  of  the  market,  till  he  had  tried  several  markets^ 
No  wrong  to  him  to  lie  there  ready  for  sale  with  so  good  ac* 
eomroodation  twenty  days,  rather  than  at  his  factors,  or  other 
private  design  (m  m)  to  be  removed  into  holes  and  corners. 

And  this  reason  seems  to  me,  in  a  great  measure,  to  answer 
another  great  objection  that  is  made,-^that  the  hallage  is  here 
appointed  to  be  paid  weekly,  so  long  as  the  commodity  remains 
there ;  and  so  the  hallage  may  in  time  eat  up  the  profit.^For  the 
doth  being  only  to  be  sold  there^  the  charge  of  carrying  and 
recarrying^  and  the  charge  of  housing  it,  and  securing  it  else* 
wberoi  will  amount  to  much  more  than  the  half^hallage  weekly, 
which,  for  the  housing  and  securing  a  cloth 5  from  10/6.  to  30/6« 
pays  but  three  farthings  weekly ;  Und,  if  under  SO  yards  in 
length,  is  but  a  halfpenny.  But,  to  give  a  further  answer  to  it^ 
—I  say  the  clothier,  after  the  twenty  days,  may  remove  them  at 
his  pleasure  ;  so  that,  if  he  sell  them  not  in  the  mean  time,  he 
is  not  tied  to  hallage  any  longer  than  he  please  to  continue 
them  there. 

I  have  informed  myself  of  former  usage  in  this  particular  j  iissig6  tf 
^nd  I  find  that  there  is  in  Blackwell  Hall  a  public  storehouse  f  ^°^tf '^u^ 
which  ia  no  part  of  the  market  place,  which  for  about  sixty  HalK 
years  hath  been  used  for  laying  in  of  such  cloths  as  were 
brought  to  the  market,  and  could  not  be  sold  ;  and  the  cloths 
"Were  brought  thither,  and  brought  into  the  market  again  at  the 
charge  of  the  clothier.   And  the  clothier  that  will  make  use  of 
this  accommodation,  hath  anciently  paid  a  penny  a  month  for  a 
cloth  left  in  the  storehouse ;  and  it  is  so  settled  by  act  of  Com«> 
mon  Council,  16  May,  1622 ;  and  if  the  clothier  or  the  fectof 
will  lay  their  cloths  there  in  the  same  manner  at  this  day,  they 
may  do  it,  and  there  is  no  more  demanded  of  them.     But  there 
being  a  charge  and  trouble  in  removing  the  cloths  every  market 
day,  they  rather  desire  to  have  the  cloths  continue,  market  day* 
to  market  day,  in  that  part  of  Blackwell  Hall  which  is  the 
market-place,  that  they  may  be  there  ready  for  the  market^ 
lieing  there  secured  by  the  city,  and  always  ready  for  sale ;  in 
^which  place,  if  they  desire  to  continue,  they  pay  Id,  or  other 
^Sialf-hallage  by  the  week  $  which,  in  repect  of  the  advantage 
^"^hich  the  clothier  hath  by  it,  saving  his  charge  of  carrying 
^nd  re-carrying  the  goods,  and  his  security  of  them,  is  but  a 
treasonable  rate«   But  he  is  at  his  election  still  to  carry  th^m  to 
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the  storehouse  if  he  will,  the  keeper  whereof  hath  fOt.  per 
annum  for  his  fee. 

The  objection  concerning  the  portage,  under  pard0ii9  is 
mistaken:  there  is  no  increase  for  portage  ;  but  that  ia  the 
usual  fee  they  have  for  carrying  from  the  hall  into  tbe  slora^ 
and  from  the  store  into  the  hall  again. 

So  for  the  objection  that  it  is  unreasonable  that  tbct  ■■— a 
and  additions  of  the  buyer  and  seller  should  be  Mgiaterad, 
which  was  compared  to  the  bill  intended  for  reffistering  in 
every  county  of  England.  It  receiyes  a  clear  answer :  there  is 
no  register  appointed  by  this  ordinance,  no  money  appointed 
for  registering ;  but  the  hall-keeper  doth  it  as  his  duty,  that 
the  buyer  and  seller  may  be  known,  and  the  deceits  of  foreign 
buying  and  selling,  or  vending  false  cloths,  be  4i9cefenNL 
They  register,  or  ought  to  register,  the  sale  of  every  horse  ia 
the  market ;  and  by  statute  all  leather  in  LeadenhaU  is  to  be 
registered,  as  conoeiited  necessary  to  prevent  deceits. 

And  whereas  it  is  objected  that  the  hallage  was  but  a  penay 
for  every  cloth,  now  it  is  increased  to  three  half-pence.  And 
it  is  objected,  that  by  the  same  reason  tbe  three  half-p^aos 
may  be  set.  And  in  Mr.  Hampden's  case  of  shiprraoney,  air 
though  SOs.  only  was  assessed  upon  him,  yet,  because  by  the 
same  power  they  might  assess  90/.,  it  was  held  unlawful. '  To 
this  I  answer,  that  hallage  is  in  nature  of  a  toll  in  faie  m 
market ;  competent  hallage  is  allowed  by  law,  as  toAl,  muraga, 
portage,  &c.  Whether  the  duty  assessed  for  hallage  be  reason* 
able  or  not,  is  to  be  adjudged  by  the  Court  where  the  husinesi 
is  determinable :  as  whether  a  copyhold  fine  be  reasonable,  oi 
not  reasonable.  It  ought  to  be  taken  here,  unless  the  contrarj 
appears,  that  it  was  reasonable.  Nor  is  any  thing  objected  tw 
the  contrary,  bnt  only  that  the  rate  is  higher  than  formerly ; 
for  which  there  be  many  reasons  given,  when  that  comes  to  hi 
debated  in  an  action  of  false  imprisonment,  writ  of  error 
or  the  like ;  but  is  not  now  in  issue.  But  for  so  much  as  ap< 
pears  to  us  it  may  be  reasonable ;  for  Id.  was  agreed  to  be  rea< 
sonable  in  that  case  of  the  Chamberlain  of  London ;  and  tki 
increase  of  a  halfpenny  for  hallage  may  be,  because  the  leagtl 
of  these  broad  cloths,  for  which  one  penny  and  a  halfpenny  i 
now  to  be  paid,  may  make  the  hallage  proportionable  to  w(ha 
it  was  before  at  a  penny.  And  the  statute  of  4  Jac.  c.  9.  takm 
notice  that  the  cloths  are  larger  than  formerly ;  and,  thereftupe 
provides,  that  if  any  broad  woollen  cloths  be  made  longer  cm 
aborter  than  S4  yards,  all  duties  and  payments  for  the  aaoM 
shall  he  demanded  and  made  proportionable,  according  to  Ih 
rate  and  proportion  of  S4  yards.  And  I  am  credibly  informed 
that  the  length  of  cloth  being  now  considered  over  what  it  wai 
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iormerlyy  that  the  hallage  is  less  by  the  now  act  than  what  ihe       1653. 
old  act  for  hallage  appoints  to  be  paid  for  a  whole  doth.    B«^     ^«^v^i/ 
kidea,  I  observe  further,  that  the  act  of  Common  Council,  18    Hutch  im 
iBliz.  whereupon  the  case  of  the  Chamberlain  of  London,  5      PLAVaa. 
Co.  63.  was  grounded,  and  the  question  grew,  whether  IdL 
hallage  was  reasonable,  did  appoint  several  rates  of  hallage, 
mil  only  for  one  pennj^  but  some  for  one  penny  halfpenny,  some 
two  pencie^  according  to  the  bulk  or  value  of  the  cloth ;  and 
the  question  might  as  well  have  grown  upon  that  for  which 
two  pence  was  assessed,  as  that  for  which  one  penny  is  as* 
■eased.    And  there  appears  a  necessity  for  the  alteration  •of 
the  hallage,  not  only  in  respect  of  the  several  mixtures  of  the 
Wares  for  which  it  is  to  be  paid ;  but  also  by  reason  of  the  new 
devising,  from  time  to  time,  of  new  sorts  of  draperies.    But, 
admit  hallage  is  increased,  all  things  are  dearer  now,  and  thd 
prices  of  cloths  much  higher  than  formerly  ;  and  the  charge  of 
offices,  the  price  of  housing,  and  other  things  incident,  is  in** 
creased;  a  new  Blackwell  Hall  lately  built,  the  other  not 
being  large  enough,  which  cost  1,000/.,  besides  the  necessity  o( 
more  officers  to  keep  it ;  the  price  of  money  itself  raised ;  so 
that  one  penny  halfpenny  is  no  more  than  what  anciently  was 
one  penny  : — and  the  city  secures  the  value  of  the  goods  whilst 
they  are  in  Blackwell  Hall ;  and  it  may,  therefore,  since  thcf 
Valaea  of  the  goods  housed  and  secured  are  also  increasedi 
be  reasonable  to  increase  the  hallage  in  a  moderate  and  compe* 
tent  proportion  ;  and  so  we  find  it  hath  been  from  time  to  time^ 
And,  lastly,  though  this  duty  for  hallage,  (or  housage,  for  so 
it  is),  be  in  consideration  of  the  gredt  charge  the  city  are  put 
into  for  the  housing  of  that  cloth,  the  officers^  charges  who  at^ 
tend  the  service,  and  other  like  charges ;  and  that  the  repair-* 
ing  the  hall  hath  lately  cost  600/. ;  yet  the  benefit  of  this  hallage 
goes  not  to  any  private  advantage,  but  towards  the  maintenance 
of  the  poor  in  Chrii^t's  Church  Hospital. 

So  that,  upon  the  whole,  I  conclude, — that  the  halhge  and 
impositions  by  this  ordinance  go  to  public  and  charitable  uses ; 
iukI  that  this  act  of  Common  Council  contains  nothing  in  it  cfe 
novoy  but  recapitulates  and  puts  together  the  several  laws  for« 
merly  used  in  the  City  concerning  draperies  and  factors^  time 
out  of  mind  ;  and  that  there  is  not  any  clause  in  it  but  what  is 
agreeable  to  the  ancient  customs  and  ordinances  ;-»that- this  or«  ^    ., 
dinance,  or  act  of  Common  Council,  hath  the  same  foundation  chants  and 
as  most  of  the  ordinances  of  the  city  ;  and  by  which  their  go*  traileri  of 
Vernment  is  supported ;— that,  if  ever,  it  is  now  necessary  to^^^J^j^^^^gl^ 
snpport  the  government  of  the  city,  the  want  of  encourage-  freedom  of 
ment  whereof  causeth  most  of  the  rich  merchants  and  traders  b^^r  pj^ij]^**^ 
hiBre  to  decline  the  freedom  of  the  city,  or  to  b^ar  public  offices. 
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offices': — ^that  there  are  a  maltitude  of  buildings  lately  erected 
near  the  city,  almost  equal  to  the  city  itself;  and  we  already 
see  the  great  difference  between  the  government  of  the  citj 
and  the  adjacent  places,  frequent  murders,  robberies,  and 
great  disorders  in  the  one,  which  are  rarely  in  the  other,  and  is 
to  be  attributed  only  to  the  exercise  of  their  government ;— that 
the  city  and  their  freemen  have  as  much  right  to  these  fran* 
chises  as  any  man  hath  to  his  inheritance  ;  and  it  is  part  of 
Magna  ChartOj  quod  civitas  Lond.  habeai  pmnes  libertateg  suas 
anliquasj  et  consuetudines  suas^  which  hath  been  confirmed  by 
successive  parliaments ;  nothing  appears  to  me  disagreeable 
to  law,  or  disconsonant  to  common  reason  or  good  faith ;  and 
— that  therefore  a  procedendo  ought  to  be  awarded. 


BENYON  V.  EVELYN,  (a) 
Tr.  14  Car.  2.  C.  B.  Rot.  2568. 


Hftr|^.  Bis. 
No.  55.  fol. 
157—66.  foU 
59. 


(It  is  lawfal  to  sue  out  an  original  against  a  member  of  the  Iloase  of 
Commons,  although  parliament  is  sitting.  From  the  death  of  Charles 
the  First  to  the  restoration  of  Charles  the  Second,  the  law  did  not 
die :  but  was  only  suspended  in  its  operation  by  the  impediment  of 
the  usurpation.  And  as  the  law  did  not  require  a  plaintiff  to  sue  ia 
the  Courts  set  up  during  that  time,  nor  look  upon  them  as  Courts,  and 
as  the  act  of  12  Car.  3.  concerning  judicial  proceedings  is  not  to  be 
extended  to  confirm  the  Courts  themseWes,  only  the  acts  done  in 
them,  the  not  suing  in  those  Courts  was  a  merit,  not  a  laches* 
Neyertheless,  where  the  cause  of  action  accrued  on  the  10th  of 
July,  21st  of  Charles  the  First,  an  action  of  the  case,  brought 
upon  a  writ  sued  forth  on  the  27th  day  of  May,  in  the  14th  of 
Charles  the  Second,  is  barred  by  the  statute  of  limitations  of 
21  Jac.  1.  c.  30.  although  the  defendant  was  a  member  of  the 
House  of  Commons  from  the  said  10th  of  July,  until  the  30th  of 
January,  24 Charles  the  First,  and  although  no  legal  Courts  sat 
afterwards  until  the  restoration.  The  reason  i<i,  that  the  lapse  of 
time  is  a  bar  in  the  body  of  the  said  act  of  limitations;  and  the  pro* 
Tiso  of  exceptions  reacheth  only  to  cases  of  infants,  non  compos 
mentis ,  femes  coTcrts,  the  imprisoned  or  beyond  the  seas,  and  not 
to  persons  impeded  by  the  obstruction  of  justice,  or  otherwise.  ) 

Bbidgman,  C.  J. 

Sir  George  Benyon  brought  an  action  upon  the  case 
upon  an  indebitatus  assumpsit  for  15/.  8s,  6d.  for  mer« 


(a)  S.  C.  cited  in  Carthew  157 1 
and  hy  Holt,  C.  J.  in  I  Salk.  502.  as 
Bynion's  case;  and  by  Holt,  C.  J. 
in  1  Salk.  519,  as  in  "  14  Car.  8. 


C.  B.  Binion  v.  Eveling,  deciding 
that  filing  an  original  against  a  par- 
liament man  was  no  breach  of  prn 
vilegc.**    The  case  is  much  noticed 


in  the  Common  Plea»  and  in  other  Courts. 

chandizes  against  Sir  Greorge  Eveljn,  of  Wiltsbirei 
supposed  to  be  made  1st  of  April,  1657. 

The  defendant  pleads  non  assumpsit  infra  sex  annos 
proximos  ante  diem  impetrationis  brevis  originalis. 

The  plaintiff  replies,  that  at  the  time  of  the  promise, 
and  from  thence  till  the  SOth  of  January,  2  Car.  I. 
the  defendant  was  a  member  of  the  House  of  Com- 
mons in  the  parliament  of  the  said  king,  began 
November  3, 1640,  16  Car.,  and  thence  continued  to 
the  said  30th  of  January,  24  Car.  which  day  it  was 
dissolved  by  the  death  of  the  said  king :  and  that  by 
the  privilege  of  parliament  every  person,  being  a 
member  thereof,  immunis  est  et  immunis  esse  debeat 
ab  omnibus  arrestationibus,  actionibus,  sectis,  et  pro- 
secutionibusquibuscumque  nisi  pro  proditione,  feloni&, 
et  fractione  pacis  domini  regis ;  ita  quod  non  liceat 
alicui,  non  existenti  membro  ejusdem  parliament!, 
aliquod  breve  originale  aut  billam  versus  aliquem 
personam,  existentem  membrum  parliament!,  ex  ali- 
qu&  curi&  domini  regis  de  recordo  durante  continua- 
tione  ejufidem  parliament!,  pro  aliqui  causd  qua- 


rdetl  V.  Abbot,  14  East.  18., 
L  fow copies  of  it  were  printed 
1»  by  Mr.  Hargraye,  of  which 
(  preserved  in  the  library  of 
itish  Museum,  title,  Bridg- 
in  tiie  catalogue  of  printed 
there.  In  the  manuscript 
iigrave  has  inserted  the  fol- 
;  references: — '*  Salk.  420; 
Rogers,  1  Lev.  110.  King  v, 
U.Rajmond  1213;  4Pr^nnc 
Ircv.  804 ;  12  &  13  W.  3.  c.  3. 
Ann.  c.  18.  11  0.  2.  c.  24. 
3.  c.  50.,  by  which  changes 
icen  made  in  the  law  of  pri- 
;  and  Lord  Shaftesbury's  case 
>etf*  corpus^  B.  R.  Tr.  1677, 
.  8."  and  most  of  his  notes  to 
dgment  arc  stated  in  their 
'  places  in  this  Volume.  In 
[argrave's  preface  to  Lord 
jorisdiction  of  the  Lords* 
,  p.  cxxxix.  tlie  case  is  noticed. 
Prynne's  Brief  Survey  of  Par- 
ilary  Writs,  814,  referred  to 
•  Hargrave,  it  is  stated  that 
case  of  Sir  George  Benion 
i  Sir  John  Eveliiig  was  ad« 


judged  in  the  Court  of  Common 
Fleas,  HiL  16&  16  Car.  «;,  by  all 
the  Judges  thereof  upon  demurrer.** 
**  It  was  resolved  upon  solemn  argu* 
ment  by  all  the  Judges,  (especially 
the  Lord  Chief  Justice,  Sir  Orlando 
Bridgnuin,  arguing  it  very  largely 
and  learnedly,)  That  the  privilege 
of  parliament  did  not  take  away  the 
liberty  of  the  subject  to  commence 
and  prosecute  actions  of  trespass, 
debt,  account,  covenant,  and  the 
like,  against  members  of  parliament, 
or  their  menial  servants,  even  in 
parliament  time,  as  was  evident  by 
the  Commons*  own  petitions,  and  the 
King*s,  Lords*  and  Judges*  resolu- 
tions in  the  cases  of  Lark,  Thorp, 
Clark,  Hyde,  Atwell,  Walsh,  Cosyn, 
Ferrers  and  Trewynnard ;  which  the 
Chief  Justice  vouched  and  insisted 
on,  in  his  learned  argument  of  this 
case,  to  the  great  satisfaction  of 
those  of  the  long  robe,  and  most 
auditors  then  present,  as  well  mem- 
bers of  the  Commons  House,  as 
others.**  Mr.  Prynne  states  the  other 
cases  fully. 
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cumqne,  impetrare  aut  prosequi*  And  he  farther 
saysy  that  neither  the  said  SOth  of  January,  24  Car., 
nor  at  any  time  after  until  the  S9th  of  May,  12  Car. 
sec,  fuit  aliqua  curia  cancell.  dom.  regis  Anglio 
extra  quam  aliquod  breve  originale  per  ipsum 
Georgiuni  impetrari  poterit  versus  eaodem  Johan- 
nem  ;  nee  fuit  aliquod  dom.  regis  magnum  sigillum 
Anglise  cum  quo  aliqua  talia  brevia  originalia  sigillari 
potuerunt,  nee  aliqua  alia  curia  doroini  regis  de  re^ 
cordo  in  qu&  prsdictus  Georgius  actionem  suam 
prasdictam.  versus  eandem  Johannem  per  breve  vel 
per  billam  prosequi  potuisset,  ad  aliquod  tempus  ft 
praedicto  90  die  Januarii,  anno  supradicto  usque 
prsdictum  29  diem  Maii,  anno  12  supradicto,  libera 
et  aperta  fuit ;  nee  fuit  aliquod  placitum  in  aliqu& 
icuri&  domini  regis,  durante  tempore  prsdicto,  placid 
tatum  aut  prosecutum.  And  further  says,  that  within 
3ix  years  after  the  said  29th  of  May,  anno  12  supra- 
dicto,  vix.  27  die  Maii,  anno  regni  domini  regis  nunc 
14,  he  sued  forth  and  prosecuted  his  original  against 
the  defendant;  ethoc  paratus  est  verificare;  ande 
petit  judicium  et  damna,  &c. 
(The  defendant  rejoins,  that  King  Charles  the  First  died 
30th  of  January,  24  Can,  post  cujus  mortem  regimeii 
hujus  regni  descendebat  dicto  domino  regi  nunc,  n\ 
filio  et  bsredi  of  the  said  late  King ;  and  that  tlM 
cause  of  action  (if  any  did.  arise  to  the  plaintiflT)  die 
lirise  and  accrue  to  him,  10  Julii,  21  Car.  1,  et  noi 
postea;  and  that  a  tempore  actionis  praBdictsa  ac« 
prete,  et  durante  yitd  dicti  nuper  regis,  nee  non  s 
tempore  mortis  praedicti  nuper  regis  hue  usque^  tain 
curia  cancellaris  quam  curia  de  superiore  tmiico, 
(Curia  de  coipmuni  banco,  et  curia  ^caccarii  temporibiu 
pongruis  fueruot  apertsB  et  tent^p  apud  Westm*  pnsd,] 
ita  quod  the  plaintiff  might  have  freely  prosecuted  bii 
ptction  with  effect  against  him  :  and  further  saySi  thai 
by  an  act  in  parliament,  25  Apr.  12  Car,  2.,  it  was  en* 
acted,  that  no  writs,  processes,  plaints,  pleas^  Spc  haj 
commenced  or  prosecuted  before  the  5th  of  Majj 
1660,  in  the  name,  style,  title,  or  teste  coatodii 
libertatum  Anglie,  &c*  or  of  Oliver^  protector^  &e 
should  be  put  without  day,  or  abated,  quashed^  oi 
discontinued,  by  the  King's  most  just  reassumption  ol 
the  actual  exercise  of  his  kingly  government;  i^ 
should  the  same  be  cause  of  error,  abatement,  ordi» 
continuance :  but  all  such  writs^  processes,  &c*  alwidd 
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stand  and  be  continued,  and  shall  and  may  be  pro- 
ceeded upon,  prosecuted,  and  returned,  notwithstand- 
ing the  same  were  commenced  or  prosecuted  in  Eng- 
lish ;  and  notwithstanding  the  happy  change  and  re- 
stitution of  his  majesty's  name  and  style  in  judicial 
proceedings,  prout  by  the  said  act  (inter  alia)  it  ap- 
pears ;  et  hoc  paralus  est  verificare^  unde  ut  prius. 
The  plaintiff  surrejoins,  that  ^t  the  time  of  the  action 
accrued,  and  from  thenceforth  to  the  SOth  of  January, 
94  Car.,  the  defendant  was  a  member  of  the  House  of 
Commons  of  the  said  parliament ;  ita  quod  the  said 
plaintiff  aliquod  bre?e  originale  aut  aliquam  billam 
versus  prasdictum  Johannem  ex  aliqu&  curi&  dicti 
nnper  regis  de  recordo  pro  caus&  prasdictS,  durante 
continuatione  ejusdem  parliament!^  impetrare  et  pro- 
sequi non  potuit ;  et  ulterius  that  iVom  the  said  30th 
Januarii,  24  Car.,  (quo  die  parliamentum  prsBdictum 
dissolutum  fuit)   until  the  said  29th  day  of  May, 
12  Car.  2.  non  fuit,  nee  fuere  aliquas  curiae  dicti  domini 
regis  de  recordo,  nee  curia  domini  regis  de  cancel!., 
nee  curia  ad  placita  coronas  coram  ipso  rege  tenend. 
nee  curia  domini  regis  de  communi  banco  nee  curia 
domini  regis  scaccarii  sui  nee  aliquae  alise  curiae  dicti 
domini  regis  de  recordo  apud  Westm.  vel  alibi  infra 
regnura    Angliae    in  qu&  vel  in  quibus    praedictus 
Georgius  actionem  suam  prsedictam  versus  eundem 
Johannem  per  breve  vel  billam  prosequi  cum  effectu 
potuisset  libera  et  apertd.     Et  hoc  paratus  est  veri- 
ficare  unde  ut  prius  petit  judicium  et  damna  sua  oc- 
casione  prasmissorum  sibi  adjudicari.     The  defendant 
demurs  generally,  and  the  plaintiff  joins  in  demurrer. 
Upon  this  record  it  appears  that  it  is  an  action  of  the  case 
Qj^  an  indebitatus  assumpsit  in  15/.,  1st  Sept.  1657,  pro  mer* ' 
eimoniis  prius  vendit,  et  deliberat. 

The  defendant  pleads  non  assumpsit  infra  sex  annos  pro* 
ximos  ante  diem  impelrationis  brevis  originalis. 

The  plaintiff  excuseth  him  by  his  replication  for  not  bring* 
ing  tbe  action  within  six  years.  First,  That  at  the  time  of  the 
^oiiiise,  and  from  thence  till  the  SOth  of  January,  24  Car.  1. 
when  the  parliament  dissolved  by  the  King's  death,  the  de- 
feodaot  was  a  member  of  parliament ;  and  that  by  privilege  of 
piBrUament  every  member  of  parliament  ought  to  be  free  from 
aU  arrests,  actions,  suits,  and  prosecutions,  unless  for  treason, 
felony,  or  breach  of  the  peace,  so  that  it  is  not  lawful  for  any 
not  being  a  member  of  parliament  to  sue  out  any  original 
against  him» 
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,^  ^^^  Micial  arguments 

.  «A  uiti  said  dOtb  day  of  January,  S4  Car^ 
..     Mui  Loe  t^th  or  May,  IS  Car.  2.  there 
,^.1.61  V,  dumini  regis  AngUce^  out  of  which 
w  «aeii  out.    Neither  yii?7  aliquod  domini 
^  ..AM  jM  f  tfo  talia  brexia  sigillari  potuerinL 
.  jwi  Jomini  regis  de  recordo  in  which  he  could 
..<%  J%'  bill  against  the  defendant,  until  the  said 
:  C^r.  t?.j  was  open  ;  and  that  he  sued  out  his 
.^^  ^.\  vears  after  the  29th  of  May,  12  Car.  2.,  viz. 
M,cii«  L^Car.  de  et  super  promissione  et  assumptione 
.  UK  sii  the  Court  of  Chancery  of  the  King. 
.«]^  Implication,  and  the  subsequent  pleadings,  there 
^.^  .ihii«(s  to  be  considered, — the  matter  set  forth,  whether 
,^w  .iw  plaintiff  from  being  barred  by  the  statute  of  limita- 
^w«  -uad  then  the  manner  and  form  of  pleading  both  of  the 
.^^iiod'and  defendant's  part. 
;«*M^  the  matter  it  affords  us  three  points : — 
I.  The  first ariseth  from  the  replication,  and  is  this; — There 
being  a  cause  of  action  of  assumpsit  against  a  member  of  par- 
liament, whether  an  original  may  be  sued  out  against  him,  and 
kept  up  by  continuances  whilst  he  remains  a  member  of  par** 
liament,  without  breach  of  the  privileges  of  parliament.     For 
this  is  the  excuse  of  the  plaintiff  for  the  time  from  the  actioii. 
accrued  in  July,  21  Car.  till  the  death  of  the  King,  why  her 
sued  not  out  his  original  against  the  defendant ;  for  it  was  no^ 
lawful,  saith  he,  during  that  lime  to  take  out  an  original,  or  Up 
prosecute  any  action  against  him. 

II.  The  second  point  ariseth  partly  upon  the  replication,  and 
principally  upon  the  rejoinder  and  surrejoinder,  and  is  this;— ^ 
the  plaintiff  for  his  excuse,  why  he  sued  not  the  defendant  from 
January  SO,  1648,  when  the  late  King  died,  till  after  the  S9tli 
of  May,  12  Car.  S.,  sets  forth,  that  in  that  space  there  was  no 
Court  of  Chancery  of  the  King  out  of  which  an  original  might 
be  sued,  nor  any  great  seal  of  the  King  whereby  to  seal  such 
writs,  nor  any  Court  of  the  King's,  of  the  King's  Bench,  Com- 
mon Pleas  or  Exchequer,  or  other  Courts  of  the  King's  of  re- 
cord, in  which  he  could  prosecute  with  effect.  And  the  de- 
fendant (not  denying  there  was  no  great  seal  of  the  King> 
sets  forth  there  was  a  Court  of  Chancery,  of  Upper  Btncb,  of 
Common  Pleas,  and  Exchequer,  open  at  Westminster,  con- 
gruis  iemporibus  during  all  that  space.  So  that  the  plaintiflT 
might  have  freely  brought  his  action ;  and  sets  forth  the  breach 
of  the  act  of  the  continuance  of  process,  12  Car.,  (jb)  whereby 
the  process  of  these  Courts  in  that  time  are  made  good :  but 
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affirms  not  that  they  were  the  King's  Courts,  nor  denies  not 
fvhat  the  plaintiff  said,  that  there  was  no  Court  of  Chancery  of 
the  King,  or  other  Court  of  the  King,  open  in  that  time.  So 
that  now  it  judicially  appears  as  well  by  the  pleading  itself,  as 
by  the  act  of  parliament  set  forth  in  the  record,  that  during 
all  this  space  there  were  Courts  kept  by  usurpers  under  ano* 
ther  style  or  teste,  and  no  Court  of  the  King  kept.  So  that 
DOW  the  point  is,  whether  the  plaintiflT,  not  suing  out  his  ori- 
ginals, or  prosecuting  the  defendant  during  the  time  of  usurpa- 
tion of  the  government,  when  a  Court  of  Chancery  was  open, 
and  justice  between  party  and  party  was  administered  under 
usurpers;  but  no  court  of  the  King  was  then  open;  whether 
this  shall  be  turned  to  a  lachess  to  the  plaintiflT,  that  the  time  of 
limitation  shall  incur  during  this  time  of  usurpation. 

III.  And  the  third  point  ariseth  upon  concession  of  the  two 
former  points,  viz.  that  the  plaintiff  ought  not  to  lue  during 
the  time  the  defendant  was  a  member  of  the  parliament,  nor 
was  bound  to  sue  in  any  court  under  usurpers.  Whether  yet 
there  are  such  impediments  as  by  the  law  or  equity  of  the  act 
of  limitations  (c),  the  plaintiff  shall  have  six  years  from  the 
time  of  those  impediments  removed,  to  bring  his  action. 

If  any  one  of  these  be  against  the  plaintiff,  he  is  barred,  ac- 
cording to  the  philosopher's  rule,  Bonum  ex  causd  integrd^ 
malum  ex  aliqud  parte. 

I.  As  to  the  first  point, — ^Whether  Sir  John  Evelyn,  the 
defendant,  being  a  member  of  the  Commons  House  of  Parlia- 
ment, at  the  time  of  the  debt  contracted,  and  the  assumpsit  in 
law  created,  can  be  sued  by  original,  and  that  original  conti- 
nued during  the  sitting  of  parliament,  without  breach  of  pri- 
vilege of  parliament, — I  should  have  been  glad  not  to  have  had 
an  occasion  to  have  delivered  my  opinion  in  this  point,  for  two 
reasons : — 

f^irst,  because  it  is  a  tender  thing  for  an  inferior  court  to 
judge  of  the  privilege  of  a  superior  court :  and  my  Lord  Coke, 
Jurisdiction  of  Courts,  fol.  50.  saith,  ^^  The  Judges  are  as- 
sistant to  the  Lords,  to  inform  them  of  the  common  law ;"  but 

it  doth  not  belong  to  them  (d)  to  judge  of  any  law,  custom,  or  It  doth  not 

belong  to  the 
Judges  to  judffe  of  any  law,  custom,  or  privilege  of  parliament,  where  the  que»* 
tions  arise  within  the  parliament. 


(c)  81  Jam.  1.  ch.  16.  F.H. 

{d)  *^  But  Lord  Coke  adds  a  qua- 
lification, which  is  here  omitted, 
l»etween  the  words  *'  it  doth  not 
l»elong  to  them,"  and  the  words  "  to 
^udge  of  any  law,  or  custom,  or  pri- 
vilege of  parliament,*'  he  interposes 


in  a  parenthesis  (as  hath  been  said). 
So  it  is  in  the  first  edition  of  Lord 
Coke's  Fourth  Institute,  which  was 
in  1644.  and  so  it  is  in  the  fourth 
edition ;  and,  as  I  at  least  presume, 
in  the  other  editions.  Therefore 
Lord  Bridgman,  ia    citing  against 
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18M.  privilege  of  parliament ;  and  cites  for  it  particular!/  Thorns 
case,  31  H.  6.  Rot.  Pari.  No.  26.,  and  some  other  cases  ;  which 
case  only  extends  where  the  privilege  of  parliament  comes  in 
debate  in  the  House  of  Peers.  The  Judges  are  not  to  deter- 
mine there  what  the  privilege  of  parliament  is  in  such  case ; 
for  the  conusance  thereof  belongs  to  the  Lords  of  the  Parlia- 
menty  and  not  the  Judges ;  and  yet  even  there  the  Judges  de^ 
jHu  Uvredel  Uver  their  opinion  to  the  Lords  as  assistants,  what  the  coarse  of 
Lord's  house*  common  law  was  in  such  cases.  According  to  which  opinions 
ofparl.conii-  the  Lords  gave  their  judgment  jagainst  privilege  in  that  case: 
noed  during  TluU  Thorpe  being  condemned  in  trespass  in  the  interval  of 
meilt ''''"''  parUameni,  and  in  the  Fket,  pro  fate  Regis,  should  remain  in 
Where  a  execution  for  the  partj/.  But  out  of  parliament^  where^  upoit  an 
ouestionupon  action  at  common  law,  a  question  concerning  the  privilege  of 
!^^i»ri^amf ^  parliament  arises,  nothing  hath  been  more  frequent  than  for  the 
arises  upon  an  Judges  of  the  common  law  to  deliver  their  opinions  concarDingf 
action  atcom-  ii^  god  consequently  to  give  their  judgments. 

of  parliament,  aotfiing  haA  been  more  frequent  than  for  the  Jodgeis  to  dc4hrer  their 
opinions  concerning  it. 

The  King  binaself  daily  permits  his  privileges  and  preroga* 
tives  to  be  determined  between  him  and  his  subjects  in  the 
Courts  at  Westminster,  bj  the  common  law.    And  when  in  a 
common  action  the  privilege  of  parliament  doth  come  to  bo 
King  and  bis    part  of  the  plea  or  justification,  it  is  of  neces^ty  that  the  pr»- 
^^J^*® t****^  vilege,  whether  there  be  such,  and  what  the  ei^ent  of  it  ig^  come 
Westminster    ^^  i^^o  consideration.    For,  as  it  is  said  io  the  Regtater,  of 

the  Ecclesiastical  court,  which  is  inferior  to  the  common  law, 
if  a  common  lawpoint  come  in  question  there,iVaii  est  consonum 


The  preroga- 
tives of  the 
Crown  are 
daily  deter- 
mined be- 
tween the 


by^the  com- 
mon law. 
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himself,  rather  overstates  Lord 
Cokeys  language.  As  the  words  are 
given  by  Lord  Bridgman,  they  im- 
port il$  being  Lord  Coke'i  own  opi' 
M0m  Biit  as  Eord  Coke*s  o^^ 
wtndk  are  in  this  part,  they  amount 
to  a  veto  against  sttch  an  inference^' 
*•  F.  H." 

See  the  debates  and  protest  on 
the  right  of  the  House  of  Lords  to 
take  aotice  of  the  proceedings  of 
the  House  of  Commons,  in  matters 
of  election.  Pari.  Hisi.  vol,  X¥L 
p.«U. 

The  Committee  of  the  House  of 
Commons,  upon  the  proceedings 
relative  to  Sir  Francis  Burdett^  in 
1810,  seem  to  sdect  their  precedents 
with  reference  to  this  distinction 
between  noticing  matters  ia  debate 


IB  parliament^  and  matters  of  par- 
liament which  arise  in  other  courts 
incidentally.  **  iTour  Committee 
think  it  proper  to  state,  thai  Sir 
Francis  Peteberton,  and  Sir  Thohsaa 
Jones,  in  defending  themselves  at 
the  bar  of  this  house,  for  their  con- 
duct in  over-ruling  the  plea  to  their 
jurisdiction,  in  the  action  of  Jay 
e.  Topham  defended  the  judgment 
they  had  given,  by  resting  upon  the 
nature  of  the  pleading,  and  not  by 
denying  the  jurisdiction  orantherity 
of  this  House ;  and  Sir  Francis  Pem- 
berton  expressly  admitted,  thai  for 
anything  transacted  in  Hds  House^ 
no  other  court  bad  any  jurisdiction 
to  hear  and  determine  it.**  Cohhet^ 
Pari.  Debates,  YoLXVU.  ApfWH 
diZy  p.  87. 
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raiioni  quod  cognitio  accessarii  in  causd  Christianitatis  impeiiat        1664. 
ttbi  cognitio  causae  principalis  ad  formm  ecclesiasticum  noscitur      ^^'^'"^^^^ 
pertinere.    So  I  may  say  here,  matter  of  contract,  and  whether      Benyow 
the  writ  was  brought  within  the  time  prescribed  by  the  Statute      Etelth 
of  Limitations,  which  is  the  principal,  being  determinable  here^ 
the  pririlege  of  parliament,  coming  in  incidentally  as  part  of 
the  case,  a»  a  consequent,  must,  in  this  particular  case,  be  also 
/debated  here*    And  so  it  was  in  Trewyniard's  case,  36  H.  8., 
Dyer  60.  in  an  action  of  debt  against  a  sberrff,  upon  an  escape 
of  a  member  of  parliament  taken  in  execution,  and  delivered 
by  privilege  of  parliament ;  and  in  Rivers's  case^  IS  E.  4. ; 
and  19  other  eases,  some  of  which  I  shall  have  occasion  to  cite 
anon  M  large. 

The  next  cause  why  I  should  have  avoided  the  present  de- 
bate about  privilege  of  parliament,  is  this : — it  was  said  at  the 
bar,  that  it  had  been  declared  by  the  Committee  of  the  House 
of  Commons  of  privileges,  the  last  sessions,  in  a  case  of  a  meoH 
ber  of  parliament;-*— That  it  was  a  bleach  of  privilege  to  see  oal 
and  file  an  original  against  a  member  of  parliament^— which  h 
the  point  in  question  (d);  I  have  inquired  of  some  parliament 
men  of  great  note  and  leavnifig,  touching  that  resokition,  who 
have  denied  to  me  that  they  know  of  any  such.  So  that  it  is  (i> 
me  as  ra  integra.  But  if  it  be  so  as  was  alleged,  I  shall  give  all 
reverence,  as  becomes  me,  to  all  opinions  and  votes^  as  pro* 
oeeding  fl*om  so  honourable  a  body.  But  I  am  under  the  con^ 
science  of  an  oath,  to  do  equal  law  according  to  the  best  of  my 
own  judgment,  whatsoever  the  authority  of  other  opinions  or 
resolutions  may  be. 

39  E.  3. 14.  the  Judges  of  Assise  proceeded  according  to  law^ 
notwithstanding  such  a  resolution  and  command  to  surcease* 

And  13  E.  3.  Toucher  119.,  in  Bjbrmedon  against  a  baron 
and  feme,  the  wife,  being  received,  vouched  her  husband,  and 
for  cause  shewed  that  her  husband  levied  a  fine  sur  conusance 
come  ceo  to  Thomas  Cranthorn,  who  rendered  to  her  and  her 
husband,  and  his  heirs.  The  demandant  counterpleaded  the 
Toucher,  that  Thomas  had  nothing  of  the  gift  of  the  husband. 
The  tenant  by  receipt  said,  this  averment  was  not  reasonable 
against  the  fine ;  and  if  the  Court  shall  award  that  she  ought 
to  answer  over,  she  was  ready.  The  demandant  sued  to  the 
council  in  parliament ;  and  by  advice  from  thence  it  was  held 
tiiat  the  averment  was  reasonable*    And  thia  plea  of  tbe  tenant 


•  •  •  -  -  - — '--'— "^ 


(e)  **  Note  tiist  the  resolotion  of  process  upon  a  member,  or  saiog 

Ike  Commons  oa  Sir  Edward  Coke's  him  ia  aay  court,  a  breach  of  pri- 

motion  in  June  1021,  concerning  vilege.*'    Note  by  Mr*  Hargraveiii 

their  privileg;es,  treats  serving  any  the  maimscript* 
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1664.  ^88  a  refusal  of  the  averment.  And  thereupon  a  writ  of 
procedendo  issued  out  of  Chancery,  reciting  the  advice  of  the 
council  in  parliament,  commanding  them  to  go  on  to  judg- 
ment. But  the  Judges  differing  in  opinion,  the  cause  was 
again  brought  into  parliament,  and  judgment  commanded  for 
the  demandant  against  the  opinion  of  Stoner,  and  a  writ  of 
error  brought.  Thus  far  appears  in  Fitzherbert,  Voucher, 
whereby  it  appears  that,  notwithstanding  those  two  resolatioos 
of  parliament,  the  matter  was  again  brought  in  judgment 
before  the  Judges. 

This  case  is  at  large  in  the  Parliament  Roll,  wherein  Sir 
Greoffry  Staunton  (/)  was  demandant  against  Sir  John  Staun- 
ton,  and  Amy  his  wife.    And  it  appears  by  the  Roll  of  Par- 
liament, that  upon  petition  by  the  demandant  in  parliament, 
13  E.  3.,  that  justice  be  not  delayed,  (for  the  Judges  differed  in 
It  IS  called  in  opinion.  Sir  John  Stoner  the  Chief  Justice,  being  of  an  opinion, 
mviiedepar-    that  the  averment  could  not  be  received  against  the  fine,)  it 
lemeni.  ^as  endorsed  by  the  council,  that  by  the  law  of  the  land  the 

averment  Was  receivable,  and  judgment  peremptory  to  be 
given.  But  there  being  difference  of  opinion  in  the  Common 
Bench,  there  was  a  second  petition  in  parliament ;  and,  there* 
upon,  by  command,  in  full  parliament,  the  clerk  of  parliament 
was  sent  to  the  Judges  of  the  Common  Pleas,  either  to  give 
judgment ;  or,  in  case  they  could  not  agree,  to  come  into  the 
parliament,  and  bring  the  records  with  them.  And  thereupon 
it  was  accorded  in  parliament,  that  Sir  Geoffry  Staunton, 
the  demandant,  being  a  stranger  to  the  fine,  was  receivable  to 
the  averment;  and  that  he  ought  to  have  judgment.  And 
thereupon  it  was  commanded  the  Judges  that  they  in  the  Com« 
mon  Pleas  give  judgment  accordingly;  which  Shard  did, 
Stoner  rejusing.  Afterwards,  as  appears  by  the  case  in  Fitz- 
herbert, notwithstanding  the  resolve  in  parliament,  error  was 


(/)  *'  The  same  case  is  mentioned 
in  Hale  on  the  Jurisdiction  of  the 
Lords  or  Parliament  117,  and  in 
Hale^s  MS.  discourse  or  history  con- 
cerning the  power  of  judicature  in 
the  King's  Council  and  in  parlia- 
ment, Chap.  IV.  and  page  S8  to  49.*' 
P.H. 

(ir)  In  a  copy  of  this  Roll  in  the 
Harleian  Collection,  No.  715,  fol. 
163,  it  is  «*  Roll.  SO.''  In  the  Cotton 
Collection,  Titus  B.I.  fol.  51,  the 
Roll  is  also  numbered  SO.  The 
Cotton  copy  is  headed,  '*  A  special 
cause  for  law  and  power  of  parlia^* 


ment.  The  case  is  very  long :  but 
the  abridgment  here  containeth  tho 
whole  matter  in  law.**  A  copy  in 
the  Lansdowne  Collection  is  similar, 
to  that  in  the  Harleian  library.  To 
the  notice  of  the  case  in  Hale^s 
Jurisdiction  of  the  Lords  House  of 
parliament  Mr.  Hargrave  has  add- 
ed this  note  :-<-**  I  do  not  perceive 
that  the  printed  Rolls  of  parliament 
include  tiie  subsequent  proceedinga 
in  parliament  on  this  case  of  Sir 
Geoffry  Staunton.  But  see  Cottoa*a 
Abr.  of  Pari.  Reel  SO.** 
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brought;  and  it  gives  no  further  in  the  print.    But  in  the         16^4. 
nianoBcript  in  the  library  at  Oxford,  15  E.  3.  foL  1.  s.  S.,  the 
proceedings  appear  upon  that  writ  of  error.  ex  yon 

It  was  urged  by  Pole,  of  the  defendants'  counsel,  that  judg-  Evelyn. 
ment  was  given  by  the  assent  of  parliament,  and  ought  not  to  q^  j^  qj^ 
be  reversed.  Sed  non  allocatur  ;  for  that  judgment  was  not 
rendered  in  parliament  :  Then  it  was  urged  that  judgment,  ac- 
cording to  the  new  statute,  was  assented  unto  in  parliament. 
That  was  a  statute  made  the  same  parliament,  14  E.  3.  c.  5. 
s.  S.,  whereby,  in  cases  of  delay  or  difficulty,  a  prelate,  two 
earls,  and  two  barons,  were  empowered  to  hear  such  cases,  and 
give  judgment ;  and  in  case  of  great  difficulty  to  be  brought 
by  them  into  parliament.  And  it  was  said,  it  was  commanded 
the  Judges  to  give  that  judgment ;  and,  if  they  had  not  done  it, 
it  had  been  error  apparent.  Stanford  the  Judge  said,  judg- 
ment was  not  given  but  in  the  Common  Bench.  And  that 
which  was  there  done  may  be  here  redressed ;  et  ceofuit  avis 
en  councel  (that  is,  the  parliament,)  en  absence  de  party  ne  poit 
pas^ charger,'  and  so  went  on  in  examination  of  the  error. 

The  use  I  make  of  it  is  this  : — That  resolutions  or  resolves  Votes  in 
in  either  house  of  parliament,  singly^  in  the  absence  of  the  ofpSum®nt- 
parties  concerned,  are  not  so  concludent  in  courts  of  law,  but  singly,  in  the 

we  may,  (with  due  respect  nevertheless  had  to  those  resolves  ^^lepcc  of  the 

,  •     .  ^  .    ,  ,.  parties  coH- 

and  resolutions,)  nay,  we  mtist  give  our  judgment  according  as  cerned,  are 

we,  upon  oath,  conceive  the  law  to  be,  though  our  opinions  J^Ilu'^l^i™^ 

fall  out  to  be  contrary  to  those  resolutions  or  votes  of  either  judges  most 

house.  decide  ac* 

And,  therefore,  that  1  may  liherare animam  nieam,--^VLB  to  the  i^hatlheycon- 
first  point,  I  am  of  opinion  that  to  file  an  original  against  a  ceivethelaw 
member  of  parliament,  sedente  parliamenio^  is  lawful,  and  not  thoarh  their 
against  the  privilege  of  parliament ;  and,  consequently,  that  opinions  be 
the  plaintiff  here,  having  neglected  to  sue   out  his  original  ^^^/i^ 
within  the  six  years  accrued  in  the  lifetime  of  the  late  King  is 
barred  by  the  statute  of  limitations. 

To  clear  this  matter  of  privilege  so  far  as  it  concerns  th6 
case  in  questibn,  we  must  distinguish  between  (i)  privileges  of 
parliament  ab  intra^  which  concern  the  parliament,  or  either 
house  of  parliament  in  concretOy  or  the  members  of  parliament 
within  their  houses,  such  as  are  provided  for  by  the  indemnity 
of  the  Lords  and  Commons,  9  H.  4.  No.  12,  and  the  statute  of 

{h)  Search  has  been  made  for  the  the  case  in  the  same  words  as  the 

editor  without  success  in  theBodleian  copies  before  referred  to. 
library  at  Oxford  for  this  manuscript:  (0  *'  It  is  from  in  the  manuscript! 

but  a  copy  of  the  Parliament  Roll  of  but  the  sense    requires   Mween' 

14  £.  3.  was  found  there,  containin|r  p.  H. 
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1604.        4  tl.  8.  c.  8.  liberty  of  speech,  not  reporting,  (A:)  nor  qiiottioft-< 

^^^^^^^"^     ing  (k)  out  of  the  parliament  what  is  said  in  parliament,  and 

Bbnyon     ^Ij^  I  ji^g .  ^iii^fi  a|.Q^  Qg  ^  ^ere,  of  the  essence  of  the  parliament, 

Etilyk.  ^^^  "^^  dispensable  withal,  and  of  which  every  man  concerned 
Liberty  of  oogbt  at  his  peril  to  take  notice ;  and  personal  privileges  be- 
speech,  not  longing  to  the  respective  niembers  as  single  persons,  and  exer- 
q^^nm^^'  cisable  without  doors,  for  themselves,  or  their  menial  servanta, 
out  of  parlia^  such  as  are  to  be  free  from  arrests,  and  from  having  trials 
Sid  irwliL  "fitainat  them  for  their  freeholds,  and  others  of  like  nature ;  for 
meat,  are  of  aa  for  these  (so  far  as  their  absence  (/)  from  parliament  is  not 
^esseaceof  thereby  required,)  the  members  themselves  may  dispense 
ment  withal  t  and,  as  I  shall  shew  by  and  by,  they  were  not  hereto- 

Priviiege  of  fore  allowed  them  as  privileges  necessarily  belonging  to  tbem^ 
not tobTob^  .witbottt  a  virrit  or  supersedeas  of  privileges  of  thia  latter  writ 

stmctediathe  ip  our  question. 

penonalper- 

ronnance  of  parlfomentarjr  duty,  distin^ished  from  privile^,  without  the  walls  of 

parliameat,  of  the  i^pecUve  members  penooally,  or  for  tbeir  servaats^  where  par- 

uamentary  duty  is  not  impeded.    36  H.  8.  60.  Dyer.  C.  J.  15. 

Every  pri-  Now  every  privilege  is  by  prescription,  as  it  is  said,  36  H.  &• 

«i^fti^i<m.  ^*  Dyer.  And  the  ancient  usage  of  parliament,  and  the  law 
Tl»  aBcient  of  the  parliament,  is  the  same  thing.  I  shall,  therefore,  consiidef 
SSe^  and  ^^^  ^^^  Usage  hath  been  as  to  the  matter  of  the  prif  ilege  of 
the  law  of  parliament  as  to  suits  against  a  member  of  ^parliaments 
y^'^y"^^  sitting  the  parliament;  which  is  our  present  business ;^rr^, 
thiag.  t^s  to  th^  founding  or  commencing  of  an  action  against  him ; 

tte  bria^lng   pr^  secondly,  as  to  the  prosecution  of  an  action  against  him,- 
kbutade-t      whether  brought  before,  or  sitting  the  parliament,  by  arresting 
mand  of  oar    of  his  person  ;  or,  thirdly ,  in  respect  of  other  proceedings 
Sm  way.       against  him  upon  actions  during  the  sitting  of  parliament. 
C.  C.  9a5.  To  the  first,  the  bringing  of  an  action^  which  the  Mirror 

frSs  tt?iib-  ^^^y  ^^^^  outer  chose  que  loyal  demand  de  son  droit,  I  cannot 
seace  of  pre-  find,  by  any  search  that  I  could  make,  any  one  record,  or  judi- 
^^^^  dial  precedent  that  made  it  out  to  be  against  the  privilege  of 

parliament  to  demand  a  man's  right  by  original  action,  where 
it  went  not  so  far  as  to  reach  their  persons  or  estates ;  though 
there  are  infinite  precedents  of  supersedeas  of  privilege  for 
members  of  parliament,  and  their  servants.  And,  thereibre^ 
I  must  use  Littleton's  argument,  fol.  23.  upon  the  statute  of 
1  Co.  88.         Morton.    If  any  snch  could  have  been,  it  shall  be  intended  it 

would  have  been  sometime  put  in  use.     But  if  the  law  allow 
proceedings  upon  such  actions  against  members,  sedente  par* 

■I    I  ■     I  ■  »      I  I  ■  ■  ■       I       !■  » 

(At)  See  Appendix  K.  tioa  to  this  dispensing  power,  in  re- 

(i)  See  the  case  of  Mr.  Galway  spect  of  the  ab$enee  of  the  arretUd 

MilU,  Pari.  Deb.  Vol.  IX.  pp.  733,  member,  seems  not  to  have  bean  10* 

744«,  &€.  where  p.  747,  the  qualifica-  gwded. 
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liamefiio^  aforiioriy  it  allows  the  SBing  oat  an  original.    And^        \M4. 
tfierefore,  aq  touching  the  arreet  of  tbeir  bodies  and  other  pro-      ^""^v^^/ 
oeedingB  upon  action,  I  shall  take  it  into  consideration  what      Benyoii 
t|i^  privileges  are,  so  far  as  tends  to  the  proving  what  I  have      Eyelyit* 
saifly  that  it  is  no  breach  of  privilege  of  parliament  to  sue  out 
^q  original  against  a  member  of  parliament;  for,  in  shewing 
^0  extent  of  the  privilege  of  parliament  in  these  cases,  the 
fjgbt  of  commencing  an  action  by  original  will  incidentally  and 
•consequeptly  fall  in  to  be  shewn. 

First,  then,  f^s  touching  arresii^  it  is  clear  a  member  of  paF«  It  is  clearfhat 
lianneqt  (1  still  mean  iq  qll  this  debate  a  member  of  the  House  ^™Houieof 
of  Commons,)  sedente  parliamento^  ought  to  be  free  from  ar*  Commons 
rests  at  the  sujt  of  the  party  upon  mesne  process ;  (for  as  !«  b^fj^^^^edat 
grreatsafier  a  conden^natioq  or  judgment,  I  shall  take  it  into  thesoitofthe 
distinct  consideration ;  and  as  to  arrests  in  case  of  treason  or  P^J  ^P^ 
felopy,  or  for  the  peace,  or  at  the  suit  of  the  King,  it  is  not  our  cess  wlulst 
presept  business ;)  I  say  as  to  arrests,  the  Speaker  always  de«  ^riiamentis 
sifes,  the  first  day  wheq  be  is  presented  to  the  King,  and  the  *    ^^' 
King  grants  to  the  Commons,  (inter  alia)  freedom  from  arrests. 
Apd  the  reason  is  well  given  in  Trewynard's  case ;  (m)  they 
are  supposed  to  be  according  to  their  writs  of  election  de 
ptmoribus  et  discretioribus  virisy  SfC.  the  wisest  men  in  the 
kingdom ;  and,  therefore,  their  personal  presence  to  treat  de 
ard^is  regtd  negotiis  is  necessary  •  and,  therefore,  it  foUowa, 
that  the  person  of  every  such  member  ought  to  be  privileged 
from  arrests  at  the  suit  of  any  private  person,  during  the  time 
^hat  he  is  embusied  about  the  affairs  of  the  King  and  his  realm* 
These  are  the  words  of  the  book ;  (»)  and  it  is  clear  law.  We 
allow  the  like  privilege  to  any  that  come  to  the  inferior  Courts 
of  Westminster,  eundo^  morandoj  et  redeundo;  a  for tiore  in  9l 
supereminent  manner  it  is  due  to  the  superior  Courts.     But  as 
to  the  applying  and  making  use  of  this  privilege  :  by  the  an«  36  H.  8.  A 
cieiit  course,  (o)  the  person  who  would  be  free  from  arrests 
was  to  have  his  writ  of  privilege,  or  non  mokstando^  out  of  the 
Chancery  under  the  great  seal ;  fbr  thither  was  his  election 
returned  of  record  :  or,  if  he  were  actually  arrested,  he  was 
thence  to  have  his  writ  of  supersedeas;  whereupon  he  was  dis« 
charged.    And  if  the  privilege  were  doubted,  whether  it  would 
lie,  sometimes  a  habeas  corpus  cum  causd. 


(m)  Dyer  59.  b.  See  form  of  one  in  4  Prynnc  Prerog. 

{»)  Dy.  60.  a.    F.  H.  of  Pari.  755,  777, 783.  and  Rastal's 

(o)  '*  Ancient  course.     1.  Writ  of  Entries  1295.   S.  If  privilege  denied, 

privilege,  or  non  molestando  out  of  an  habeas  corpus  cum  causL    See 

Cluuiccry.  Seefbnnofone,4Prynne  4PrynneBrev.  Pari.  769,    Scobeli 

Prerog.  of  Pari.  183.  2.  Or  if  arrest-  40.  Sec  F.  N.  B,  247.  C,  and  I  Hat- 

•d|  writ  oi  supersedeas  to  discharge,  sell  160.  1st  ed.  F.H* 
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If  %eapi4U 
isBoe  against 
a  nobleman, 
an  officer  may 
execute  the 
writ,  thoDgh 
he  know  aim 
to  be  a  no- 
bleman. 
The  sheriflf 
and  his  of- 
ficers are 
sworn  to  serve 
the  King's 
writ,  and 
ought  not  to 
examine  (p) 
the  Judicial 
act  of  the 
Court, 


And  that  such  writs  should  issue  before  he  could  to 
discharged,  stands  with  great  reason  of  law ;  for,  when  he 
is  arrested  by  virtue  of  the  King's  writ,  it  was  thought 
reasonable  he  should  be  discharged  by  the  King's  writ  also^ 
which  is  of  as  high  a  nature,  and  not  by  bare  suggestion. 
Besides  the  ground  itself  of  the  privilege  or  supersedeas  may 
be  questioned  by  the  plaintiff  in  the  Court  where  the  action 
was  brought,  as— ^whether  he  was  indeed  a  person  so  to  bc^ 
privileged  ?  for  that  is  traversable ; — whether  the  privilege  ex^ 
tended  to  that  case?  of  which  the  Court  was  to  judge  :  and^ 
therefore,  it  was  proper  that  there  should  be  a  writ  in  such 
case,  as  a  matter  of  record,  to  which  the  party  might  plead ; 
and  not  to  discharge  him,  being  a  prisoner  of  record,  upon  a; 
bare  affirmation.  And  further,  in  such  case  of  supersedeaar 
of  privilege,  when  the  party  was  discharged  by  it,  the  arrest 
was  not  wholly  void,  nor  was  the  sheriff  who  made  the  arrest 
anciently  punished  for  it ;  for  he  was  commanded  by  the  King*9 
writ  to  take  him,  and  was  sworn  to  obey  the  King's  writ.  And 
this  is  agreeable  to  the  reason  of  law  in  other  cases*  A  nobler- 
man  hath  a  native  privilege  to  be  free  from  arrests  in  debt  or 
trespass ;  yet  if  a  capias  issue  in  such  case,  an  officer,  thougfaf 
he  know  him  to  be  a  nobleman,  may  execute  such  a  writ  with-" 
out  offence,  6  Co.  54.,  Isabel,  Countess  of  Rutland's  case. 
For  the  sheriff  and  his  ministers  are  sworn  to  serve  the  King'9 


(p)  The  distinctions  which  arise 
Upon  the  application  of  this  doc- 
trine may  be  found  in  the  case 
of  Brown  v.  Corapton,  8  T.  R.484., 
where  the  Court  of  King^s  Bench 
confirmed  the  ancient  principle 
that  the  order  of  cTcn  the  highest 
Court  is  not  necessarily  to  be  obey- 
ed ;  and  it  is  submitted  that  the  ex- 
pression, that  the  *'  sheriff  or  his  of- 
ficer ought  not  to  examine  writs/* 
must  be  understood  in  a  qualified 
sense.  The  responsibility  of  the  im- 
mediate actor  under  cr>'il  commands 
is  one  of  the  safeguards  by  which 
the  subject  is  protected  against  il- 
legal acts.  More  recent  cases  are 
noticed  in  Prestige  t;.  Woodman, 
6  Barnewall  and  Aldersoo  18;  and 
see  Wynne  v.  Boughey  in  this 
Volume. 

That  the  same  principle  governs 
those  who  are  under  military  law, 
even  more  rigorously  than  those 
under  merely  civil  authority,   see 


SUte  Trials,  Vol.  V.  p.  1 163. 8vo.  ed. 
the  case  of  Colonel  Axtell,  before 
Sir  Orlando  Bridgman,  when  Lord 
Chief  Baron ;  the  case  of  Captain  C. 
in  Ventris  250 ;  Debates  in  the  House 
of  Lords  1673;  Mr.  Locke*s  letter 
from  a  person  of  quality,  Locke*s 
works,  Vol.  X.  p.  925.;  the  mutiny 
act,  and  the  articles  of  war ;  4  Burr. 
2419,  2472;  Sutton  r.  Johnstone, 
1  T.  R.  495;  and  4  Taunt  69. 

Charles  the  Second,  and  Jamev 
the  Second,  indeed,  attempted  to  in- 
troduce a  different  principle,  and  for 
a  time  succeeded;  see  the  act  of 
Uniformity,  13  &  14  Car.  2.  c.  4. 
s.  9.;  and  the  Memoirs-  of  James* 
the  Second,  by  Mr.  Clarke. 

But  it  was  one  of  the  merits  of  the* 
Revolution  to  restore  the  ancient 
law.  The  statute  of  1  W.  and  M. 
sess.  I.  c.  8.  s.  11.  repeals  the  passivtf^ 
obedience  clause  of  the  act  of  0at^ 
formity. 


tft  the  Common  Plea*  and  in  other  Courts. 
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and  ought  not  to  examine  the  judicial  act  of  Court,  but  1664. 
to  execute  the  writ;  and  agreeable  is  36  H.  8.,  61  Dyer ; 
.  76;  Com.  ManseFs  case,  (9)  13  &  14  H.  8.  16.  And 
the  partj  so  arrested  was  set  free  by  virtue  of  his  pri- 
y  yet  he  was  not  set  free  absolutely,  but  making  his  at" 
f(r)  to  answer  the  action;  which  shews  the  foundation 
ringing  of  the  action)  was  still  good,  though  the  super- 
ure  (their  proceedings  by  arrest)  was  void.  In  Thomas  Thorpe's  case 
le's  case,  31  H.  6.  Rot.  Pari,  No.  26,  27,  the  Chief 
e,  in  the  name  of  all  the  Judges,  declares  to  the 
t  the  course  of  proceedings  in  the  Courts  of  Westminster 
supersedeas  of  privilege,  that  if  a  member  of  parliament 
ested  in  such  cases  as  be  not  for  felony,  treason,  or  se- 
of  the  peace,  or  for  a  condemnation  had  before  a  parlia- 
it  is  said  that  all  such  persons  should  be  released  of  all 
irrests,  and  make  an  attorney^  (r)  so  that  they  may  have 
iedom  and  liberty  freely  to  attend  the  parliament.  This 
iregnant  a  proof  of  the  course  and  practice  of  those  times, 
the  declaration  of  all  the  Judges,  that  I  shall  not  need 
ke  any  further  proof  before  that  time  of  the  usage.  Since 
lie  course  was  accordingly,  as  appears  by  M.  4  E.  4.  Kot. 
3.  B.,  Brandon,  a  burgess  of  parliament,  arrested  upon  a 
,  discharged  upon  a  supersedeas  / — and  Hit.  T.  12  E.  4. 
•  et  10.  in  Rivers'scase(5)  in  the  Exchequer,  which  I  shall 
ccasion  to  cite  at  large ; — and  17  E.4.  Rot.  Pari.  No.  35. 
88  of  John  Atwell,  burgess  for  Exeter, — by  which  it  ap- 
the  law  took  care  to  preserve  their  persons  from  arrests, 
t  to  hinder  other  proceedings  upon  contracts;  from  whence 


It  is  printed  at  the  end  of 
11*8  Commeotaries.*'  F.  H. 
[r.  Hatsell  seems  to  think 
le  proceedings  stated  on  the 
I  of  parliament,  that  the  t>i- 
f  of  suits  against  members 
xeasfolly  resisted.  Hatsell's 
otB,  Vol.  I.  c  3.  p.  173.  And 
imittee  of  the  House  of  Corn- 
in  the  case  of  Sir  Francis 
;,  seem  to  have  been  of  the 
finion.  First  report  on  that 
irl.  Debates,  Vol.  XVII.  Ap« 
p.  88* 

BO  note  (y)  in  this  case;  and 
IdMtes  in  the  House  of  Com- 
oneB,  1810,  on  the  moving 
irboever  should  presume  to 
ice  or  prosecute  any  action, 
Bol,  or  prosecution,  against 


any  person  for  acts  done  in  obedi- 
ence to  the  orders  of  this  House, 
such  person  and  persons,  and  all  at- 
tornies,  solicitors,  counsellors,  and 
Serjeants  at  law,  soliciting,  prosecut- 
ing, or  pleading  in  any  such  case, 
are  guilty  of  a  high  breach  of  the 
privilege  of  this  House.*'  This  re- 
solution was  negatived.  Pari.  De- 
bates, Vol.  XVII.  p.  613. 

(f)  *'  See  post  69.  a.  {of  the  manu- 
icript,  p.  344  of  this  volume  J  and 
4  Prynne  Brev.  Pari.  757,  which  was 
not  published  till  about  two  years 
after  the  judgmMlt  of  C.  B.  in  this 
case  of  Benyon  and  Evelyn.  In  4 
Prynne  Brev.  Pari.  753,  there  is  also 
the  privilege  case  of  Donne  v,  Walsh, 
in  12  E.  4."  Note  by  Mr.  Hargrave 
in  the  manuscript. 
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I664>       I  necessarily  infer  that  if  such  proceedings  in  suits  maj  be 

^^^^'^^      against  a  member  of  parliament ;  aforliorey  an  original  maj 

Bemtoh      ]^  g^gj  ^^^  j^gj  continuances  entered,  sedente  parliameniOm 

EvELYiCi         Bat  in  case  of  a  judgment  against  a  privileged  person,  and  he 

taken  in  execution  thereupon,  sedente parliamentOyXhe  law  seema 

in  former  times  to  have  been  more  doubtful, — 8  H.  6.  Rot.  PL 

Larke^scase.    No.  57. ;  Larke,  a  servant  of  William  Mildred,  a  member  of 

parliament,   was  taken  in  execution  during  the  parliament^ 

upon  a  judgment  before  the  parliament  in  Communi  Banco^  m 

trespass.    Upon  the  petition  of  the  Commons  the  King,  by  the 

advice  of  the  Lords,  but  with  the  consent  of  the  plaintiff's 

counsel,  enacts  that  the  judgment  shall  stand  in  force;  and  that^ 

after  the  parliament  ended,  the  Judges  shall  make  out  process 

o{  capias  ad  satisfaciendum  and  profine,  as  if  he  had  never  bee^ 

imprisoned,  and  commissioners  to  be  appointed  by  the  Lord 

Chancellor  to  take  him  and  deliver  him  to  the  warden  of  the 

Fleet.    Bat  where  it  was  further  prayed  that  none  of  the 

IlsyQge,  171.  members  a  vosparkment  desore  a  venire  lour  servants  oufamUiers 

A*^  ^r  ^^     ^^  soientascunement  arrestesj  ne  en  prison  deteynes  durani  le  tesap 

case,  a  strange  de  ces  parlement,  sil  ne  soit  pour  treasonyfelony^  on  surety  depeace^ 

exposition  of   the  answer  was  roy  se  arisera.    There  was  a  special  act  ef 

^^  ^         parliament  for  a  new  examiaation,  and  by  a  new  way,  agaiost 

Larke:  (r)  but  the  King  refused  to  make  a  general  law  in  it 

In  Thorpe's  case,  as  1  have  cited  it  before,  the  Judgoa  seem 
to  be  of  opinion,  that  if  a  man  be  taken  in  execution,  sedente 
parliamentOj  for  a  condemnation  before  the  parliament,  he  shall 
not  be  discharged.  The  principal  case  there  was  of  a  j  udgment  in 
trespass,  and  the  party  in  execution  projine  regis^  in  the  inter- 
val and  during  the  adjournment  of  parliament;  and  being  in 
execution  for  the  King,  he  is  also  for  the  partj  without  any 
prayer,  as  5  Co.  88.,  Clarnon's  case,  and  so  needed  not  tknl 
resolution;  and  in  the  Year  Book,  !^E.4.  8.  the  case  was, 
that  one  who  ought  to  have  his  liberty  in  the  Common  Bench 
in  the  term  time,  was  in  the  vacation  time  condemned  in 
London ;  and  in  the  term  time  taken  in  execution  and  dis;- 
ebarged  of  the  execution,  but  not  of  the  condemnation.  And 
being  moved  in  the  Court,  it  was  thereby  agreed  that  he  onglil 
not  to  have  been  discharged.  Danby,  the  Chief  Justice,  md, 
that  he  himself  saw,  quant  un  tiel  vient  icy  pur  ceo  quiljmt  tm 
delparlement^  etfuit  arrest :  et  mise  en  exectUion  sur  un  condemn^ 


(t)  **  What  Lord  Bridgman  here  of  the  Kiog^s  negative  is.—- Ferbaps 

adverts  to  is  in  p.  21 7.  of  the  edition  it  meant  nothing  more  tbao  that, the 

of  Elsynge,  in  1768.'*    F.  H.  particular  case  being  provided  for^ 

(v)   Upon  this  case  Mr.  Hatsell  the  King  would  consent  to  do 


remarks,  ''  It  seems  difiicult  to  as-     ral  law  on  the  subject**     ToL  L 
certain  precisely  what  the  meaning     p.  80. 


in  the  Common  Pleas  and  in  other  Courts.  33^ 

isHan  long  temps  devant  le  parlementy  et  voit  avoir  estre  dhmisse        1(T84. 
del  execution^  et  le  mesme  notify  a  councel  le  toy  et  a  nous^  Sfc.     ^^^^v^t^ 
Hilpuissoit.    Choke:  vraiment  c^estvoyre.  Behyoic 

But  that  opinion,  as  I  conceive,  that  a  member  of  parliAment  Ry^'y 
taken  in  execution  could  not  be  discharged,  was  not  grotinded 
apoB  the  point  of  non  privilege  in  such  cases ;  for  since  it  is  clear 
thttt  a  person  against  whom  a  judgment  is  given,  is  not  disabled 
to  be  a  member  of  parliament ;  so  it  follows,  he  ought  to  have 
the  privilege  of  immunity  for  arrests  in  respect  of  the  necessity 
of  bis  personal  attendance,  this  immunity  from  arrests  being  a 
thing  granted  at  the  opening  of  every  parliament. 

But  the  reason  of  that  opinion,  that  an  arrest  of  a  member  of  The  reason  of 
parliament  in  execution  could  not  be  avoided,  is  that  it  was  ^©opinion, 
held  a  maxim  in  law,  if  execution  be  once  done,  if  the  party  of  a  member 
be  discharged  of  execution,  he  can  never  be  taken  again  in  ex-  pf  pariiamcnt 
ecution.    So  it  appears  by  Larke*s  case  before  cited;  and  so  could  not  be 
in  that  case  of  Thorpe, — the  plaintiff,  the  Duke  of  York's  conn-  avoided, is  the 
sel  said,  he  was  without  remedy  if  the  defendant  were  dis«  [f^'^ution 
cRert^d.    And,  therefore,  since  it  was  his  lachess  that  he  did  be  ouce  ^omi, 
aot  sue  out  his  supersedeas  of  privilege  belbre  he  was  arrest^  ^of*be^  **" 
(\Ji  which  case  the  arrest,  perhaps,  would  be  void)  ;  the  jlKtieef  takea  af^aia 

of  the  nation  thought  it  fit  rather  to  favour  the  execution  whieU  ijv  *^"1?.®"» 
•   <»«•«     j»   •     «  .   .     .     1        *.  %  ^  If  he  be  d». 

IB  the  life  of  the  law,  (and  it  is  also  of  general  concernment)  charged  of 

than  the  party,  who  through  his  own  lachess,  brought  the  arrest  cxecotion. 

upon  himself.    For,  by  the  way,  the  law  was  not  then  taken, 

that  every  man  at  his  peril  must  take  notice  of  the  person  to 

he  a  member  of  parliament,  as  appears  5  H.  4.  Rot.  Pari. 

No.  47.)  and  by  several  other  acts  of  parliament  nrade  on  the 

behalf  of  several  members.    And,  agreeable  to  the  opinion  of 

those  judges  in  Thorp's  case,  that  the  law  was  so  that  the  party 

ebiild  not  be  taken  again  in  execution  after  the  parliament  was 

done,  appears  in  the  noted  case  of  Ferrers,  cited  out  of  Hoi- 

fingahead  by  Crompton,   in  his  Jurisdiction  of  Courts  (tr)  ; 

Wheitin  it  was  expressly  agreed  that  the  party  had  lost  his  debt, 

ind  no  ilew  execution  could  be  taken  out  against  Ferrers. 

WilKam  Hide's  case,  14  C.  4.  Rot.  Pari.,  No.  55.  William  Hlde^seaie^ 

Hide,burges8of  Chippenham,  was  taken  in  execution  for  debt; 

tad  because  by  discharging  him  the  debt  would  be  lost,  there 

ilr  a  special  act  to  give  the  Chancellor  power  to  issue  out  writs 

tior  bring  his  body  into  the  Chancery  by  habeas  corpus^  and  there 

to  discharge  him ;  and  also  to  indemnify  the  Lord  Chancellor, 

nd  Sheriff,  and  to  save  the  right  of  the  party,  that  they  might 

tidter  out  new  execution  after  the  parliament  ended.    But  as 

to  the-point  of  privilege,  Ferrer's  case  determined  the  law  fbr 

ilie  privilege  against  the  execution.    The  case  was  thisr(tr>- 

(w)  See  Appendix,  (£.)  for  tbls  case  from  HoIiiDgsbead. 
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36  H.  8.  61. 


Slieriffcoin- 


1664.        vide  ceo  a  iarge  Crompton  Jurisdiction  Courts,  fol.  8.  36  H.  8. 
fol.  61.  and  S75  Dier. 

This  case  doth  not  only  determine  the  law  for  the  privilege 
against  the  execution :  but  also  that  the  party  ought  to  be  dis* 
charged  without  writ  when  the  serjeant  at  arms  came  for  him* 
But  Pasch.  6  Eliz.  in  Moor's  Reports  (and  I  have  seen  the 
same  in  other  good  reports),  Dyer  said  that  Ferrers  ought  not 
to  have  the  privilege  of  parliament,  and  that  it  was  allowed 
minus  juste*   And  indeed  in  Trewyniard's  case,  it  appears  that 
the  very  same  parliament,  35  H.  8.,  after  that  resolution  in 
Ferrer's  case,  Trewyniard  being  a  burgess  of  parliament,  and 
taken  in  execution,  was  freed,  not  by  the  mace  or  serjeant  at 
arms,  but  by  a  writ  of  supersedeas  of  privilege  ;  which  writ  was 
a  security  to  the  sheriff  against  an  escape,  whether  the  privilege 
was  allowable  or  not.   And  I  observe  upon  Ferrer's  case,  that 
the  sheriffs  were  not  sent  to  the  Tower  for  arresting  Ferrers, 
but  for  the  contempt  in  not  delivering  him,  when  the  serjeant 
at  arms  came. 
But  the  law  is  now  settled  in  both  these  points,  that  there 
■litted  to  the  jj^^y  (^^  ^  q^^  execution,  and  that  he  may  be  discharged  with- 
coatempt  of    out  writ,  by  the  statute  1  Jac.  c.  IS.,  which  enacts  that  a  new 
the  House  of   execution  may  be  taken  forth  after  the  time  of  the  privilege 
not^ii^ing  expired;  and  that  no  officer  shall  be  chargeable  by  any  action  for 
a  member,  a    delivering  out  of  execution  any  such  person  ^^  by  such  privilege 
Sx^utioJ**      of  parliament  set  at  liberty;"  the  words  are  not  «  set  at  liberty 
when  the  ser-  by  writ  of  privilege,"  but  ^^  by  privilege  of  parliament."  It  goes 
jeant  at  arms    farther,  "  that  this  act  shall  not  extend  to  the  diminishing  of 
demand  him.    any  punishment  to  be  hereafter  by  censure  in  parliament  in- 
flicted upon  any  person  which  hereafter  shall  make,  or  procure 
to  be  made,  any  such  arrest."     So  that  this  statute  reserves  to 
the  parliament  a  power  of  punishing  the  person  who  shall 
arrest  a  member :  but  leaves  it  not  to  inferior  courts,  which  - 
remain  still  to  follow  the  same  rules  they  did  before.    And  ^ 
therefore  still  the  discharge  upon  arrests  of  privileged  persons^ 
in  the  ordinary  courts  of  justice  ought  to  be  by  writs,  as  I  ^ 
Maltby*s  case,  conceive.    In  the  Journal  of  the  House  of  Commons,  of  18  ^ 

Eliz.  in  the  case  of  one  Maltby,  a  servant  of  a  member  o^ 

parliament,  it  was  reported  for  a  committee,  by  the  then  attor*^ 

ney  of  the  Duchy,  that  they  found  no  precedent  for  setting  atd 

large  by  the  mace  any  servant  of  a  member  of  parliament^  bot^ 

by  writ.  But  against  that  report,  it  was  resolved  in  the  House  o9l 

of  ^diaroent  (^<>o^>^<>n^  ^^^^  ^he  mace  was  warrant  sufficient  for  it.    I  desireiC 

is  the  only       to  be  understood  that  I  speak  not  any  thing  to  impeach  in  tbe^ 

i^^^^wh^*^*^^*  least  the  judgments  of  parliament  in  case  of  their  privileges  S 

question  ■     i      ■  .  ■    ■  *  -* 

com«s  before  (*)  »  Dj«t  W. ..  U  manfc"    F.H. 


in  the  Common  Pleas  and  in  other  CSmrfo. 
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•re  the  only  judges,  when  the  que9tion  corner  before  them        1004. 
leir  houses :  but  to  shew  only  what  rules  we  ought  to     ^^-^V^v*/ 
w  out  of  their  walls,  and  in  inferior  courts  ;  and  the  way      Behyow 
hich  the  privileges  ought  to  be  allowed  by  us  in  these      Eyelth 
ts;  and  not  as  hath  been  of  late  done,  since  the  beginning  Privilege 
le  long  parliament,  without  writ  or  plea,  upon  a  bare  ?"^«'  °^*® 
D«tion  of  the  party  concerned,  or  his  servants,  or  a  note  without  writ 

r  the  hand  of  the  clerk  of  the  crown,  (v)  or  plea  upon 

the  bare  af- 
firmation of  a  party  concerned,  or  his  servant,  or  a  note  ander  the  band  of  the 
clerk  of  the  crown.  ( jr) 


**Tlie  point  as  to  the  neces- 
f  a  writ  of  privilege  to  dis- 
)a  member  of  parliament  from 
or  debt  was  solemnly  argued 
cbaelmas  and  Easter  Terms, 
.  2.,  in  the  case  of  John  Pitt, 
e*   member    for    Camel furd. 
salt  was  his  being  discharged 
t  Court  of  King's  Bench,  on 
1  supported  by  affidavit    But 
IS  not  done  till  after  petition- 
ird  Chancellor  Talbot  for  a 
f  privilege,  and  taking  the 
a  of  the  twelve  Judges ;  of 
ten  against  two  held  that  the 
go  might  be  on  motion.    The 
reported  in  Cum.  44(.  Fort. 
I   Stra.   985.       2  Barn.  412. 
rd  Annally's Rep.  B. R.lenip. 
Ick  28  to  41.     The  report  in 
I  book  is  the  fullest ;  and,  ac- 
r  ta  what  is  there  stated,  Lord 
ck,  then   C.  J.,  treated  the 
B  a  very  serious  one.    There 
other  point,  which  was  as  to 
It's  being  within  the  time  of 
1*5  and  eleven  Judges,  being 
ent,  held,  that  he  should  be 
l^ed  in  a  proper  and   legal 
.    After  stating  this,   Lord 
ck^  according  to  this  report 
1  Annally,  proceeded  thus: 
be  remaining  question  is, — 
that  proper  and  legal  me- 
fhether  by  writ  of  privilege 
be  great  seal,  upon  record ; 
her  it  may  be  done  by  mo- 
^n  affidavit?      As  to  this 
he  Judges  were  all  of  opi« 
lat  a  writ  of  privilege  is  a 
method  to  be  taken  for  the 


discharge  of  the  defendant's  person. 
Bntthere  was  a  great  doubt,and  some 
variety  of  opinion  amongst  them, 
whether  the  Court  would  discharge 
him  in  the  method  now  taken,  upon 
motion,  or  not,  no  case  having  been 
produced  from  the  books  wherein 
any  person  entitled  to  privilege  of 
parliament  was  discharged  after  this 
manner.    But  it  being  a  matter  of 
consequence,  and  the  short  time  be- 
tween the  arguments  and  the  last 
day  of  the  term  being  taken  up  in 
necessary  business,  the  Court  was  of 
opinion  to  enlarge  the  rule  till  next 
term,  without  prejudice  to  the  de- 
fendant's bringing  his  writ  of  privi- 
lege in  the  mean  time;  and  if  the 
defendant  does  not  think  fit  to  bring 
his  writ  of  privilege  in  the  mean 
time,  but  insists  on  the  method  al- 
ready taken,  they  will   then  give 
their  opinion  upon  the  matter,  after 
having  given  it  the  consideration 
it  will  require,  it  being  altogether  a 
new  proceeding.'     It  is  proper  to 
add,  that  after Jiaving  taken  the  opi- 
nion of  the  twelve  Judges,  Lord 
Hardwick,  in  a  very  learned  speech, 
which  is  given  by  Lord  Annally  in 
considerable  fulness  in  his  Reports, 
explained  the  chief  points  on  which 
the  ten  Judges,  who  thought  Mr.  Pitt 
dischargeable  on  motion,  founded 
themselves;  and  that  all  the  Judges 
appear  to  have  held  a  writ  of  privi- 
lege to  have  been  the  regular  me- 
thod previously  to  the  statute  of  1  ^ 
W.  3.  c.  3.,  which,  in  regulating 
proceedings  against  members  of  par- 
iiamcnty  prohibits  arresting   there 
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1664*  The  use  which  I  make  of  all  this  part  of  the  debate  is  thias 

^^^^^^      Ibat  if  anciently  there  was  so  much  doubt,  whether  an  arrest 

P^^^^      upon  process  of  execution  could  be  avoided  by  privilege  of  par- 

EvELTir.     liament ;  and  if  it  might,  yet  whether  without  a  writ  of  super" 

iedtas  ?  it  is  not  to  be  doubted  but  that  the  suing  oui  of  an 

original  was  then  held  lawful  without  question  ;  which  tended 

not  to  the  disturbance  of  his  person,  or  to  hinder  his  personal 

attendance  ;  but  to  attach  an  action,  and  to  preserve  a  right 

from  being  destroyed. 

Usage  as  to  I  now  come  to  consider,  in  the  next  place,  what  the  usage 

proc^diDgs     Ij^iIj  i^^^i^  Qg  ^Q  ^l^g  proceedings  upon  actions  against  a  parlia- 

aeaiDst  a  par-  ment  man,  other  than  by  arrests.  Anciently,  where  it  con- 
liament  man,  kerned  their  freehold  or  inheritance,  there  went  out  a  general 
arrests.  writ  supersedeas,  directed  to  the  Justices  of  Assize,  reciting 

Flacitoia  ^|,a^  the  King  had  sent  summons  of  parliament,  (as  you  may 
in  App.  *  '  fi^®  claus.  8  E.  3.  Mem.  S2.  dorso,)^  commanding  the  Judges, 
C.  J.  24.  fie  per  eorum  absentiam  who  were  summoned  to  be  personally 

present,  exkcereditaiionem  aliquam  sustineantj  quod  capiionibus 
assisarum  juratarum  et  cerlificationum^  aliquem  prelatorum^ 
comitum,  baronum^  et  aliorum  Jidelium  nostrorum  quern  vobis 
constiterit  de  mandaio  nostra  prcedicto  ad  dictum  parliamentum 
venire^  tangentium  supersedeant^  durante  parliamento  prcedicto. 
And  the  like,  8  E.  2.  Mem.  S3,  dorso  :  quodadaliquas  assisas^ 
illos  qui  ad  parliamentum  venire  vel  eorum  aliquem^  UmgevOes^ 
eodem  parliamento  durante^  minime  procedatis.    Upon  which 
writs  the  parties  might  have  had  particular  writs  of  super- 
sedeas^  that  it  might  constare^  as  the  first  writ  mentions,  that 
they  were  summoned  to  the  parliament,  (which,  by  the  way, 
implies  the  Judges  were  not  bound  to  take  notice  of  it).    But 
I  observe  two  things  on  this  writ :  first,  that  it  hinders  not  the 
bringing  the  writs  of  assize,  but  the  proceedings  to  the  taking 
the  assize,  durante  parliamento.  Secondly,  that  it  reached  only  to 
such  cases  where  the  freehold  was  concerned,  and  was  ad  ex- 
hwreditationem^  and  did  not  forbid  the  taking  of  Juries  in  other 
cases ;  for  though  the  words  be  assisarum  Juratarum  et  certification 
num^  yetjuratarum  is  not  there  to  be  taken  for  any  juries  whatso- 
ever, that  there  was  a  prohibition  to  take  them  :   hut  jurcUarum 
there  hath  reference  to  the  assize,  as  the  word  certificationum 
hath.    So  the  patent,  or  commission  for  assises,  is :    constitui'^ 
mus  vos  justiciarios  nostras  ad  omnes  assisas  jurat,  et  certificu" 
tiones  coram  quibuscumque  justi.  tarn  per  diversa  breoia^  S^.; 
C.  J.  153.  '      et  idea  vobis  mandamus y  quod  ad  certos  dies  et  locos ^  quo  vos 

during  the  time  of  privilege;  and  Rep. temp. Hardwick,88to41.'^F.H. 

that  they  even  seem  to  have  held  the  See  note  (v)  in  this  case, 

writ  essential.    See  the  case  of  Holi-  (z)  *' Ry ley's  Placita  Parlianen* 

day  V.  Pitt,  in  B.  k.  7  Gea.  2.  AnnaL  taria.'*    F.  H. 


in  the  Common  Pleat  and  in  other  Courts. 


34S 


BuiTOK 


mi  hoe  provideriiiSf  assisasjurcUas  ei  ceriificaiiones  illas  capktiiSf        ^'^^^ 
^ire»    And  there  is  a  writ  to  the  sheriffs  to  bring  before  the 
^udge  of  Assize  omnia  breoia  assisarum  juratarum  ei  ceriifi' 
^aiianes.    But  the  juries  that  we  take  in  the  country  are  by     Etxltk* 
virtue  of  the  writ  of  nisi  prius^  so  thatyiiratortim  in  that  writ  is  c.  J.  158. 
taken  for  the  Jury,  when  the  recognitores  (who  by  writ  are  to  *»«rff'«« 
lie  there  the  first  day)  are  returned  m  ytfro^nm.    And  in  the  8i8e40S(««), 
'Writ  of  certificate  upon  an  assise  sued,  the  jurors  are  to  be  ^}^f^  •  "P®- 
enmmoned  ad  certificand.  justic.    super  quibusdam   articulis  there  a  re-' 
contingent,  the  former  assize ;  so  that  the  precedents  do  not  at  leue  is  plead- 
all  warrant  the  stopping  of  any  trial  in  any  personal  action.  chtLua^e^'  * 
But  since  an  eject,  firmas  is  a  mixed  action,  as  well  as  an  assize,  the  parties 
and  possession  is  thereby  recovered,  and  it  tends  ad  exhmredi*  ^  a«^^ 
iaHonem^  and  the  eject,  firmce  is  in  lieu  of  the  assize,  it  stands 
with  justice  the  privilege  should  extend  to  it,  so  it  be  granted 
by  writ,  or  appear  by  plea,  and  not  by  claim,  by  parol,  or  by 
certificate,  by  letter,  without  the  great  seal ; — a  course  taken  up 
since  the  beginning  of  the  long  parliament  ;  no  precedents  or 
acts  whereof  shall  have  any  weight  with  me,  but  such  wherein 
the  King  and  two  Houses  concurred. 

But  now,  for  proceedings  upon  actions  against  a  member  of 
parliament,  durante  parliamento. 

I  have  already  mentioned  some  precedents  that  in  debt, 
trespass,  or  other  contracts,  if  the  person  privileged  be  arrested 
upon  mesne  process,  during  the  parliament,  that  upon  his  dis- 
charge he  shall  make  his  attomeyy  that  the  plea  may  go  on ; 
whence  the  consequence  is  strong,  that  a  fortiore  he  may  be 
sued  by  original  of  debt;  for  that,  being  but  a  summons^  hath 
less  of  compulsion  in  it  than  any  subsequent  process.  I  shall, 
therefore,  conclude  this  with  two  more  precedents,  which,  I 
conceive,  if  well  considered,  are  full  authorities,  both  for  the 
lawfulness  of  commencing  actions  against  persons  privileged, 
and  proceeding  against  them  to  judgment;  so  that  their  per- 
sons be  not  restrained  durante  parliamento. 


{a  a)  ••  Filz.  Ab.  til.  Assize,  pi. 
408.  Assise  vertus  J  oh.  R.  Ic  dit 
J.  dit  que  il  enire  par  W.  and  que  le 
pi.  avec  rale*  a  luy  par  fuit,  &c.  et 
sur  ceo  fait  Tassiso  fuit  charge  et 
trove  pour  le  pi".  Bone,  ascun  tiend' 
qne  home  doit  enqaer^  en  ceo  cas 
oust:  le  diss,  par  Tassise  pour  ceo  que 
ceo  soleit  estre  le  ley  mas  il  n*eit 
neiny  issint  ore,  et  ceux  del  banke 
dc  Westm.  ne  voyle  enquer  ouster  de 


diss,  ct  si  nous  fcsomus  auterment 
que  ceux  font  ceo  oe  serra  biea 
seant.  mes  ascun  gentz  quident  que 
en  tiel  cas  quant  Tassise  est  change 
en  nature  denquest  par  mys  des 
parties,  que  lc8  auters  que  soot 
nosme  en  le  ire.  sont  sans  jour, 
ftc.  et  puis  avtsement  de  ceo  il  eax 
don.  jour  a  Westm.  aquil  jour  Bone, 
agard  que  il  recseisin,  &c.  el  jamais 
enquer  oustredel  desseissin»  &c  f  .H. 
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1664.  The  first  b  in  Thorpe^s  case,  which  I  cited  before (i6>toaiio« 

^^^^^^^^      ther  purpose.  The  Chief  Justice,  in  the  names  of  all  the  Judges, 
oKHYov     declared  the  course  of  proceedings  in  the  Courts  of  WestmiD- 
EvELYN.      ^^^^  upon  writs  of  supersedeas  of  privilege,  '^  That  there  be 
many  and  divers  supersedeas  of  privileges  of  parliament  brought 
into  the  Courts.    But  there  is  no  general  supersedeas  brought 
to  surcease  all  process  (cc).    But  if  there  should  be,  it  should 
seem  that  this  high  court  of  parliament,  that  ministereth  all 
justice,  should  let  the  process  of  the  common  law.    And  so  it 
should  put  off  the  party  complainant  without  remedy,  foras- 
much as  actions  of  common  law  be  not  determined  in  this  high 
A  general  ttt-  court  of  parliament.'*     These  be  the  very  words  of  the  Judges^ 
c2»^pri-     thereby  they  resolve  that  a  genersA  supersedeas  to  cease  all 
Tifegesto         process  during  the  parliament,  is  against  law ;  and  the  reason, 

t^duliuir  ^^^^^  **^®"'  ^^^^  ^^  *^  should  be  so,  the  parliament,  instead  of 
the  sittiog  of  administering  justice,  by  letting  the  process  of  the  law,  would 
^"^''^Tu  ^  ^  leave  the  party  complainant  to  be  without  remedy,  holds  much 

more  in  our  case,  of  not  permitting  him  to  sue  out  an  original* 
For,  first,  as  well  in  personal  as  real  actions,  in  many  cases  he 
is  bound  up  by  the  Statute  of  Limitations  to  a  definite  time. 
Secondly,  if  the   privileged  person  be  an  heir,  if  the  party 
cannot  commence  his  action,  durante  parliamento^  in  the  mean 
time  the  heir  aliens,  and  he  is  quite  without  remedy  ;  and  other 
like  instances  might  be  cited. 
IliTers*^  case        ^^^  nexi  precedent,  with  which  I  shall  conclude,  is  Hil.  12 
intheExche-   £•  4.  in  Scacc.  Rot.  7.  &  10.  the  judgment  of  the  Barons 
quer,  i«E.  4.    ^j.  ^j^^  Exchequer  :  but  it  is  with  the  advice  of  all  the  other 

Judges  of  England,  that  there  was  such  a  custom,  that  mem- 
bers of  parliament,  durante  parliamentOj  in  debt,  trespass,  ac- 
compt,  covenant,  or  other  contract,  non  debent  imprisonari^ 
ought  not  to  be  subject  to  be  imprisoned ;  but  that  there  is 
no  such  custom,  that  non  debent  implacitarL  And  thereupon 
judgment  given  against  the  privilege.  The  record  is  not  long ; 
and  because  it  confirms  something  else  which  I  have  already 
opened,  I  shall  read  it  {dd)  : — 
London^  Soil. 

Jolmnnes  Rivers^  civis  et  pelliarius  JLond.^  venit  coram 

{bb)  P.  337.  Note  by  Mr.  Hargrave  in  the  m»- 

(re)  "  Ante,  and  Rot  Pari.  31  H.  nuscript. 

6.  n.  86.  there  cited."      F.  H.  The  case  is  stated  in  Frynne  al 

{dd)  **  This  record  Tfas  printed  by  greater  length  than  in  the  text.    He 

Prjnne  in  his  4  Brev.  Pari.  757.  says,  p.  762.  ib.  that  he  transcribed 

which  was  published  about  two  years  it  with  his  own  hand  out  of  the  Plea 

after  Lord  Bridgnian's  judgment  in  Rolls  in  the  Exchequer, 
this  case  of  Benyon   v.  Evelyn." 
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baronibus^  SfC.  et  queriiur  per  hiUam  versus  Roberlum 
Cosin^  cusiod..  magnas  Garderob.  dom.  Regis^  nunc  alias 
diet  See*  (ee)y  prassens  hie  in  curia  eodem  die  super 
camperto  suo^  de  officio  sua  prwdiciOj  hie  ad  hoc  scac' 
earium  reddend.  per  Thomam  JHarrison^  aitom.  suum 
de  eo  quod  ipse  Robertus  ei  debet^  et  injuste  detinet 
41/,  10s.  6rf.  sterlings  et  pro  eo  iryuste,  4^. 

Def.  habet  lib.  loq.  usque  15  Pasch.  Sec.  ;  et  habet  ultC" 
rius  Ub.  loq.  in  crast.  Tr.  Sec  /  ei  uUerius  lib.  loq. 
inde  in  Octab.  Mich. ;  et  uUerius  lib.  loq.  usque  diem 
Merc,  anno  regni  dicti  Regis  tertio  decimo. 

Et  super  hoc  idem  Robertus  per  aitom.  suum  prced.  de* 
iulit  hie  breve  domini  Regis  sub  magna  slgillo  suo  ckm* 
sum^  Thesaurariis  et  Baronibus  hujus  scaccarii  direct.^ 
cujus  quidem  brevis  tenor  sequitur  in  hose  verba : — 

Edwardus^  Dei  gratid,  Sec.  Thesaurariis  et  Baronibus  suis 
de  Scaccario  salutem;  cum  secundum  consuetudinem 
regni  nostri  Anglias  hactenus  obtentam  et  approbatam^ 
domini  magnates^  et  miliies  com.j  cives  et  burgenses 
dvitat.  et  burgorum  ad  parliamenia  nostra  de  sum* 
monitione  nosird  venientes,  et  in  eisdem  mor antes  seu 
residentesj  ac  eorum  servientes  et  famulares^  ratione 
alicujus  transg.  debiti  computi^  conveniionis^  seu  alle- 
rius  contractus  cujuscunque  dum  sic  in  parliamentis 
nosiris  moraniur^arrestari  minime  debeant^  imprisonari^ 
seu  implacitari  {ff)^  etjam  ex  gravi  quereld  dilecti  et 
Jidelis  nostri  Thomas  St.  Leger^  unius  militum  com. 
nostri  Surr.^  accepimus ;  quod  licet  ipse  ad  prassens 
parliament,  nostrum  de  summoniiione  nostrd  venerity  et 
in  eodem  moretur^  quidam  tamen  Johannes  Rj/ver^ 
civis  et  pelliarius  London^  considerationem  ad  hoc  non 
habensy  implacilat  coram  vobis  in  scaccario  prasdicto^ 
per  biUam  size  breve  inter  Robertum  Cosyn  custodem 
magnas  Garderob.  nost.  aliis  dictum  Robertum  Cosyn 
civem  et  mercat.  London^  servientem  predict.  Thomas^ 
qui  cum  eodem  Thomd  in  prcesens  parliamentum  venii^ 
et  serviens  famularis  ^usdem  Thomce  existet  (prout 
idem  Thomas  coram  nobis  in  cancell.  nostrd  persona* 
liter  const,  sacramentum  prasstitit  corporale),  de  debito 
41/.  10^.  6^^.  quod  idem  Johannes  proifato  Roberto 
exigitj  ut  dicit  in  ipsius  Thomas  St.  Leger  damnum 


IWA. 
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V. 
£t£LYII* 


re)  <*  Instead  of  the  &c.  the  full 
ds,  as  in  4  Pry.  Pari.  Writs,  757. 
-Robertum  Cosjn,rtrem  et  mer- 
mL§ndimr    F.  H. 


iff)  Prynne  notes  on  this  word, 
that  *'  this  was  a  new  pretended  pri- 
vilege.*'   4  Prj,    Pari.  Writ  758. 
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ifon  motKcum^  ei  gruoamen^  ei  cofOra  oomueludinem 
supradictam;  vobii  mandamut^  quod  si  Ua  est^  tunc 
placUo  iUi  coram  vobis  ulterius  tcnend.  supersedeatis^ 
omnino  ipsum  Roberium  contra  amsuetudinem  pros* 
dictam  nan  molestanies  in  aliquoj  seu  grodontes.  Teste 
meipso  apud  Westm.  ieriio  die  Nov.  anno  rtgni  nostri 
iertio  decimo. 

Et  prasd.  Robert  Cosyn^  Jam  defend.,  £cii  quod  ipse  et 
prcsd.  Robertus  Cosyn  in  dido  breoi  nomine  not.  sunt 
una  et  eadem  persona,  et  non  alia  neque  dioersa  ;  et 
quod  ipse  est  et  a  dieto  tertio  die  Nov.etiempore  postea 
Juit  serviens  fanudaris  prasdicti  Thomas  Si.  Leger,  et 
cum  €0  ad  dictum  parliamentum  venU.  Quas  omnia 
et  singula  idem  Robertus  Cosyn  paratus  est  verifieare, 
prouicur.,  Sfc.f  unde  non  intendit  quod  ipse  ad  re* 
spondendum  prvsj.  Johannem  River  ad  actionem  suam 
prasdictum  compelli  dcbeat,  et  petit  judicium,  et  breve 
prcedictum  sibi  allocari,  Sfc. 

(gg)  ^^  super  hoc  prwd.  Rob.  River,  per  Ricardum 
Blisset,  attornatuin  suum,  petit  quod  ipse  Robertus 
Cosyn  respondit  ei  in  pra^missis,  brevi  iUo  non  ob-- 
stante,  et  quod  breve,  pro  eo  quod  non  habetur,  nee 
unquam  habebatur  talis  consuetudo,  quod  magna' 
tes,  et  milites  comitate  ac  cvoes  ac  burgentes  civitat.  et 
burgorum,  ad  parliamentum  de  summonitione  regia 
venientes,  ac  eorumfamulares,  raiione  alicujus  transgr. 
computi,  conventionis,  aut  alterius  contractus  ayus* 
cunque  dum  sic  in  parliamentis  regiis  morentur,  mi' 
nime  debeant  implacit ari,  prout  in  brevi  ilh  sped' 
ficatur,  et  recitatur,  disallocetur. 

Et  super  hoc  viso,  et  supra  lecto  brevi  prmdicto,  per 
barones,  Sfc.  habitoque  avisamento  justic.  domini 
Regis  de  utroque  Banco  in  hac  parte,  quia  videtur 
prasfat.  baronibus  de  avisamento  justic.  prasd^,  quod 
talis  habetur  et  habebatur  consuetudo  quod  magnates, 
et  milites  com.,  et  cives  et  burgenses  civitat.  et  burgo* 
rum,  ad  parliament,  de  summon,  regia  veniendi,  ac 
eorum  famulares,  ratione  alicujus  transgr.  debiti, 
computi,  conventionis,  contract,  cujuscunque,  dum  sic 
in  parliamentis  Regis  morentur,  capi  aut  arres- 
TARi  non  debeant,  sbd  nullam  hujusmodi  consue- 

TUDINEM  FORE  QUIN  IMPLACITARI  DBBBANT, />rOlf/ 

tit  brevi  illo  supponitur*    Ideo  consider atum  est 
per  barones  prcedictos,  quod  breve  illud  disallocetur. 


(SS)  *'  l^'  I^oU  7.  vide  Hil.  12.  £.  4.  Rot.  4,  3»  10|11,S0.*'  Prynne's  ndte. 
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El  quod  prasdicius  Roberius  Cosyn  respondeat  prm- 
dicto  Johanni  River  ad  billam  suam  prasdictam^ 
brevi  prcedicto  non  obstante^  et  super  hoc  ad  eundem 
diem  Mercuriij  15  Nov.  dictus  Roberius  Cosyn  nil 
dicitur^  Sfc. 
Et  posiea  judicium  redditur  pro  querenie^  quod  recu^ 
peret  debitum  suum  prcedictum  et  damna  sua  ad 
96s.  8(/.  Sfc. 

Which  precedent,  being  by  the  advice  of  all  the  Judges  of 
fSngland,  ought  to  have  its  due  respect ;  and  contains  several 
things  worthy  of  observation  ;  and  amongst  others,  that  there 
is  no  such  custom  or  privilege,  that  a  member  of  parliament 
cannot  be  impleaded  during  the  parliament ;  and  the  person 
who  claimed  the  privilege  was  put  to  answer  during  the  par- 
liament,  and  judgment  given  against  him. 

The  resolution  of  all  the  judges  I  cannot  say  was  satisfiic- 
tory  to  all  the  Members  of  the  Commons  House,  who  claimed 
greater  privileges,  both  as  to  the  discharge  of  members  or  their 
servants  taken  in  execution,  than  was  allowed  either  to  the 
King,  or  Lord  in  Parliament,  or  in  Westminster  Hall  by  the 
Judges,  as  appears  by  the  wording  in  the  close  of  Mr.  Hide's 
case,  14  E.  4.  No.  55. ;  as  (A  A)  also  by  their  claim  in  John 
Atweirscase,  burgher  of  Exeter,  17  E.4.  Rot.  Pari.  No.  35. 
both  (ft)  being  after  this  resolution  of  the  Judges  in  Rivers's 
case.  The  Commons,  in  the  latter  case^  (klc)  by  their  petition 
set  forth,  that  time  out  of  mind  the  knights,  citizens,  and  bur- 
gesses of  parliament,  amongst  other  liberties  and  franchises, 
have  had  and  used  privilege  that  any  of  them  should  not  be 
impleaded  in  any  action  personal,  nor  be  attached  by  their 
person  or  goods,  in  their  coming  to  any  such  parliament,  there 
abiding,  nor  from  thence  to  their  proper  home  resorting; 
which  liberties  and  franchises  the  King,  at  the  commencement 
of  this  parliament,  graciously  had  ratiGed;  and  sets  forth  that 
John  Taylor,  since  the  commencement  of  this  parliament,  by 
virtue  of  eight  feigned  informations  in  the  Exchequer,  had 
condemned  the  said  John  Atwell,  citizen  for  Exeter,  in  160/. 
the  said  John  Atwell  daily  attending  the  parliament,  and  not 
having  notice  of  the  condition,  and  that  several  writs  of  execu- 
tion, some  of  Jieri  facias^  some  of  capias  ad  satisfaciendum^  had 


(JkA)  **  It  is  or  in  the  manu- 
S4:rip!.'*    F.  H. 

(It)  **  See  as  to^thcse  two  cases  of 
^jde  and  Atwell,  I  Hatsell,  1st  ed. 
to  51."    F.  H. 


(kk)  *'  The  words  in  the  latter 
case  are  added  by  the  editor  i  be- 
cause what  follows  18  Atwell*8  case 
only."    F.H. 
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ing by  sub- 
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up  siace  the 
privilege  of 
parliament 
was  settled. 
5  Co.  47. 
Gilbert  LiUle* 
ton^s  case. 


issued  to  several  sheriffs,  so  lliat  he  cannot  have  his  free  de^ 
parting  from  this  present  parliament  to  his  own  home,  for 
daubt  that  both  his  body,  his  horses,  and  other  good»  necessary 
to  be  had  with  him,  should  be  pnt  in  execution,  contrary  to  the 
privilege  due  to  the  members  of  parliament.  Upon  this  peti* 
tion  the  King,  by  the  advice  of  the  Liords,  ordained,,  that  the 
said  writs  of  execution  should  not  be  executory,  or  hurtful  to 
him;  and  that  the  Chief  Baron  should  have  power  (the  judgment 
being  in  the  Exchequer)  by  virtue  of  that  ordinance,  to  grant 
writs  of  supersedeas  to  surcease  all  manner  of  executions  io 
that  behalf  to  be  made.  And  this  was  thus  far  agreeable  ta 
the  resolutions  of  the  Judges  in  Rivers's  case,  and  Thorpe's 
case,  that  no  execution  ought  to  have  issued  during  the  Par- 
liament. But  instead  of  allowing  the  privilege,  or  franchise, 
as  it  was  demanded,  that  he  ought  not  to  be  impleaded  as  afore- 
said, &c.  during  the  parliament,  there  is  an  express  provision- 
and  saving,  in  these  words  : — '^  Saving  always  to  the  aforesaid 
John  Taylor,  his  foresaid  judgments  and  executions,  and 
every  of  them,  to  be  had  and  served  at  his  pleasure,  against 
the  said  John  Atwell,  at  every  time  after  the  end  of  this  pre- 
sent parliament,  this  present  ordinance  notwithstanding.^ 
Whereby  it  appears,  the  judgment  of  the  King  and  Liords  in 
parliament  agreed  with  the  Judge's  resolutions,  that  the  im- 
pi/EADiNG  a  member  of  parliament,  during  the  parliament, 
without  taking  out  execution,  was  not  against  the  privilege ; 
for  there  is  a  saving  of  the  judgment.  From  all  which  the  in- 
ference is  strong,  that  the  act  of  parliament  did  allow  the  foun- 
datitin,  and  precedent,  and  judgment  executed  against  Atwell, 
a  member  of  parliament,  during  the  parliament,,  though  it  dis- 
charged the  execution. 

It  hath  been  objected  out  of  Coke's  Jurisdiction  of  Courts, 
"that  a  citation  out  of  the  ecclesiastical  courts,  or  a  subpoena 
out  of  Chancery,  cannot  be  served  upon  a  member  of  parlia- 
ment, yet  neither  of  them  did  arrest  or  restrain  his  body ;  and 
my  Lord  Coke  there  cites  for  it  Bogo  de  Clare's  case,  18  E.  I. 
and  John  de  Thoresby's  case,  10  E.  3.  Be  the  law  what  it 
will  be  in  those  cases,  which  it  is  not  my  purpose  to  determine, 
yet  the  resemblance  to  our  case  comes  not  home.  The  cita- 
tion was  out  of  the  ecclesiastical  court  which  was  then  accounted 
forum  alienum,  and  not  the  King's  Court*  And  the  subpcena 
issued  out  of  an  English  Court,  and  the  original  of  it,  and  the 
manner  of  the  proceedings  by  subpoena^  grew  up  since  the  pri- 
vilege of  parliament  settled.  Neither  doth  my  Lord  Coke 
say,  that  a  bill  shall  not  be  put  into  Chancery^  or  a  subpcena 
TAKEN  OUT,  which  is  enough  to  make  a  suit  depending  (and 
comes  nearer  to  our  case  of  suing  out  an  original,)  but  that  a 
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mubpcena  against  a  member  of  parliament  shall  not  be  bbrted;         1604. 
-But  the  truth  Is,  my  Liord  Coke's  Treatise  of  the  Jurisdiction     ^^^^^^^ 
-of  Parliament  is  a  posthumous  work.    And  though  I  shall  at-      ***^yo» 
tribute  as  much  to  his  learning  in  the  law,  as  to  any  of  the      Eteltii; 
sages  in  the  law  whatsoever ;  yet,  there  not  being  that  freedom  i„  the  time  of 
in  former  times  of  having  copies  of  the  records  at  large  as  Sir  Edward 
liath  been  since,  when  he  comes  to  cite  them,  he  is  guided  by  before  faim 
abstracts,  which  occasions   miserable  mistakes ;   and   by  the  there  was  not 
**  modus  ienendi  parliamentum,^^  which  as  to  the  time  of  making  of^^^^ 
it  was  most  certainly  a  counterfeit  piece;  so  that  there  area  recordswhich 
multitude  of  errors  in  his  chapter  concerning  parliaments.  ^^^  ^m**^*"* 
And  in  particular  both  these  records  are  grossly  mistaken,  (mm) 
HPirst,  in  Bogo  de  Clare's  case : — It  was  this, — He  and  the  Bogo  de 
Prior  of  St.  Trinity  were  attached  to  answer  to  the  King's  ^^^^J^^' 
steward,  to  the  King's  marshal,  Edmund,  Earl  of  Cornwall,  4Inst(iiii) 
and  the  Abbot  of  Westminster,  for  that  the  Earl  came  to  the 
parliament  by  the  King's  command,  and  passing  to  the  council 
through  Westminster  Hall,  ubi  quilibet  de  regno  liberej  liciiei 
et  pact/ice  venire  debet,  to  prosecute  .his  own  business,  without 
admitting  there  any  citation  or  summons,  the  Prior^  at  the 
procuring  of  Bogo  de  Clare,  cited  him  to  appear  before  the 
archbishop  at  a  certain  day,  to  answer  such  things  as  should 
be  objected  against  him,  in  the  contempt  of  the  King,  to  the 
prejudice  of  the  liberty  of  the  Abbot  of  Westminster,  and  pre- 
judice of  the  offices  of  steward,  and  marshal,  whereas  it  be- 
longs to  their  offices  only,  and  not  to  any  others,  to  make  sum- 
mons and  attachments  infra  palatium  domini  regis.    There- 
upon they  were  committed  to  the  tower ;  and  Bogo  paid  a  ^ne 
to  the  King  SOOO  marks,  and  to  the  Earl  1000  marks.    Upon 


{II)  *'  Year  Books,  books  written 
of  the  law  of  England,  and  judg* 
meats  in  parliament,  are  three  of  the 
aatfaorities,  and  they  are  theiouri 
upertU  Judicial  records  and  pre- 
cedents are  the  fourth,  and  they  are 
lAtftaiiriABScoifDiTi/*  10  Co.  75.  case 
of  the  Marshalsea.  *'  This  was  the 
OTersight  of  that  great  ornament  of 
our  law.  Sir  Edward  Coke,  who  by 
trustiog  to  other  men's  abridgments, 
aod  notes  of  records,  (which  himself 
had  no  vt^ancjf  to  examine)  was 
often  seduced  by  them,  and  hath 
thereby  seduced  others,  by  their 
mistakes  and  misrecitak  published 
ia  his  printed  books;  of  which  I 
have  here  and  elsewhere  given  the 


readers  some  particular  instances,  to 
rectify  both  his  and  their  mistakes, 
without  the  least  intention  to  de^ 
tract  any  thing  firom  his  venerable 
and  due  worth  and  memory/^-— 
Prynne's  Preface  to  his  edition  of 
Cotton's  Abridgment. 

(m  m)  See  I  Hatsell  6. 

{nn)  "This  reference  to  Prynoe 
on  4  Inst  must  have  been  consider- 
ably subsequent  to  the  judgment  in 
this  case  of  Benyon  and  Evelyn;  for 
Prynne's  book  on  the  4  Inst  was  not 
published  till  some  years  after.'* 
Note  by  Mr.  Hargrave  in  the  maan- 
script  \  the  reference  is  in  the  haad- 
writing  of  UmfrevUle. 
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which  record  it  appears  the  gronnd  of  the  punishmentwas  not  a 
citation  tempore  parliamenii,  but  because  it  was  a  citatioo  in  the 
King's  palace  where  quilibet  de  regno,  eyery  man  ought  to  be 
free.  Sndly,  The  spiritual  court  at  that  time  was  looked  upon 
as  not  depending  upon  the  King,  but  upon  the  Pope ;  and  it 
was  not  curia  regis.  And,  therefore,  it  was  av  affront  at  anj 
time  to  cite  any  person  there.  Srdly,  If  there  were  cause  of 
summons  or  attachment  for  a  ciril  plea,  it  ought  to  hare  been 
by  the  King's  officers.  And  this  privilege  of  being  exempt 
frcMu  serving  of  process  there  was  not  only  in  respect  of  the 
King's  palace,  and  in  respect  of  the  place  of  his  residence,  but 
^ho  to  other  inferior  courts,  (oo) 

As  for  John  de  Thoresby's  ease,  10  E.  3.,  the  record  itself 
is  at  large,  C.  J.  S4,  where  it  appears  that  Henry  de  Har- 
iiowden  and  others  were  convicted  and  imprisoned  for  citing 
John  de  Thoresby  into  the  ecclesiastical  counts,  he  being  then 
in  the  Ccrart  of  Chancery  in  the  presence  of  the  archbishops 
tkeir  Chancellor.  This  John  de  Thoresby,  my  Lord  Coke 
saith  in  bis  marginal  note>  was  then  clerk  of  the  parliament ; 
aaid  the  writ  is^  quod  nr  euriis  nostris  in  quibus  negotia  regni 
n§$tri  dedmcanij  ubique  adeo  liberas  sunt  et  exemptis  quod  nee 
tUfua  forum  ecchesiasticnm  concementia  in  eisdem  euriis  nostris 
/krif  seu  eaequi,  nee  aliqui  easdem  curias  nostras  ad  atiqua 
fsrum  ecelesiasticum  contingentia  fueienda  vel  exequenda 
ingredi  debeant ;  which  is  meant  of  the  ordinary  Courts  at 
Westminster,  and  particularly  of  the  Chancery,  and  does  not 
al  all  concern  the  parliament,  but  those  records  curta?  nostrm. 
Against  the  record  itself,  in  the  margin,  my  Lord  Coke,  or  the 
publisher,  says,  in  the  Court  in  Parliament,  though  the  record 
itself  tells  you  the  fact  was  in  the  Chancery;  and  in  19  Jac. 
my  Lord  Coke  cited  a  record,  10  E.  3.,  ^^  that  a  subpoena  was 
served  on  the  clerk  of  the  House  of  Commons ;  and  the  party 
was  committed  for  breaking  the  privilege  of  the  House :  and 
in  Brereton's  case  ipp),  19  Jac,  upon  this  precedent  there  cited 
(which  is  entered  in  the  journal  book,)  one  who*  had  served  a 
subpeena  on  a  member  of  parliament  was  committed  for  breacH 
of  privilege."  The  precedent  meant  was  certainly  this  of 
Joha  de  Thoresby ;  and  hath  these  four  gross  mistakes.  He 
was  not  clerk  of  the  House  of  Commons,  but  of  the  parliament* 


lAarfAMatei- 


(»o>  Mr.  Hstaeiys  cOBjectiml  re^ 
msiiu  on  this  case  are  supimrted  by 
this  authority  of  the  Chief  Justioe 
Jlpsiasttha  coadttsion  drawn  fron 
it  by  Sir  Edwanl  Ceke;  i&tntt's 
Precedents,  p.  S. 


(pp)  The  case  is  noticed  ahottiy 
in  the  printed  Jouroelsy.  VoL-  L 
pp.  26S.  967.  969.  666.:  but  the 
Kditor  has  a^  fband  the  enliy  of 
Thoresby  V  case,  either  therSs  or  ia 
''  thr  Jonmal  Book*'  itseU; 


in  the  Common  Pleas  and  in  other  Courts.  351 

Sdly,  Tbe  o&nce  was  for  aerviog  a  citation,  aad  notamb*        1:664^ 
pcena.    Srdlj,  It  had  no  relation  to  the  parliament,  but  fo0     ^""^^v*^^ 
serving  it  ia  Chancery.    4tUy,  The  party  who  served,  it  was     ^b^^om 
not  cooHnitted  for  it,  bat  after  conoicHon  h%/  jurtfy  andjudg^     IbwEiM* 
after  indieknetd. 
In  the  joornals  in  the  House  of  Conmoos,  S6Eliz.,  as  tbey  Scobellss. 
» cited  by  Scobell,  Richard  Coke,  a  member  of  parliament.  Coke's  case, 
ivaa  served  with  a  subpcena ;  and  thereupon  it  was  ordered^ 
tbat'the  Recorder  of  London  and  other  members,  attended  hy 
ihe  Serjeant,  should  repair  lo  the  Court  of  Chancery,  and 
there  signify  to  the  Lord  Chancellor  and  Master  of  the  Rolls, 
that  by  the  ancient  liberties  of  the  House  the  nenbers  of  tbe 
eaflse  ate  privileged  from  being  served  with  subpcsnas,  and  to 
veqeire  not  only  the  discharge  of  Mr.  Coke's  appearance,  but 
fmm  thenceforth  to  grant  privileges  for  other  members  upoe 
request  of  tbe  House  signified  under  their  Speaker^s  hand ; 
which  the  recorder  and  the  rest  did  accordingly,  but  returned 
thia  answer  that  the  Lord  Chancellor  told  then,  he  knew  no 
each  privilege  touching  subpoenas,  and  would  not  allow  it  na* 
lose  the  House  did  prove  it  bad  been  allowed  also  in  tbe  Coort 
^Ghancery  ;  and  precedents  were  directed  to  be  viewed^  but 
ahenly  aftey  the  parliament  endedw 

What   the  iaw    is    in  this  case  of  subpoena   (as  I   said 

^before)  it  is  not  before    roe  to  determine ;  I  only  mentioii 

it  in  reference  to  the  mistake,  and  misapplying   of  prece^ 

^dentB*    N^ber  my  Lord  Coke,  nor  aay  other  wriler  that 

1  know  of,  saith  that  an  original  cannot  be  sued  forth.    I   •:. 

Jmre  shewed  many  precedents  of  proceedings,  durante  par^ 

tiamentOf  upon  actions.  I  have  found  none  to  prove  that  it 

Js  against  the  privilege  of  parliament  to  sue  out  an  original  ; 

aadf  tfierefore,  I  shall  conclude  that  Sir  George  Benyou  might 

hape  sued  out  his  original  in  the  lifetime  of  King  Charles  die 

First. 

But  it  may  be  objected  that  the  original  in  this  action  is  a 
jone  per  vadios  et  salvos  pkgios  ;  upon  which  the  sheriff  nmy 
attach  the  defiuidant's  goods,  which  will  be»  forfeit  for  noa-ap 
peataace ;.  and  it  is  said^  C«  J.  S4,  that  a  member  ef  parlfa^ 
ment  sbail  have  privilege  for  his  horses,  and  other  goods  4nr- 
tnrinablis. 

This  objection,  so  far  as  it  concerns  the  gist  of  the  action^  is 
easily  answerable ;  for  the  plaintiff  might  have  brxMigbt  his 
original  of  debt,,  which  is  but  a  auamons,  and  so  have  con^ 
tiaued  bis  actbn»  But  then  the  process  iu  debt  being  snm^ 
iiioiMy  atttichmont^  distress,  and  upon  a  m Atf,  a  capias^  the  ob- 
jection will  still  remain ;  fbr  if  you  cannot  continue  the  ori-^ 
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Ben YON 
Eteltn. 


**  See  Elsynee 
in  p.  174.  of 
the  Sd  edit 
and  p.  184, 
of  the  edition 
of  1768." 
F.H. 


It  18  a  breach 
of  privilege 
to  distrmin  a 
hone,  or 
goods  of  a 
member  of 
parliament, 
which  he  hath 
with  him  for 
his  uie, whilst 
he  attends  b  j 
command. 
{rr) 

Rut  the  pri- 
y'llege  ot  par- 
liament ex- 
tends not  to 
prevent  a  dis- 
tress for  rent 
or  other  dut j 
in  the 
country,  (t  t) 
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ginal  sans  breach  of  privilege,  it  is  to  no  purpose  to  sue  onta 
original ;  les  non  precipti  inutilia. 

First,  I  conceive  there  is  not  authority  to  warrant  the  pri 
vilege  so  generally,  and  as  my  Lord  Coke  puts  it,  that 
goods  of  a  member  of  parliament  are  not  in  any  case  dtstrai 
able,  tempore  parliamentu  The  case  which  he  cites  to  be  imier 
peiiiiones  coram  domino  rege  ad  parliamentum  postjesium  Mich 
anno  18  E.  1.,  I  find  none  such,  (q  q)  But  I  find  the  case 
cited  by  Mr.  Elsing,  that  Magisier  Mililum  Templi  petit  q 
disiingai  caialla  episcopi  sancli  Davidj  tempore  parliament! 
pro  redditu  unius  domus  in  London.  Rex  respandit^non  videiur- 
honestum  quodilli  de  concilia  suo  distringantur  tempore  parlia — 
mentis  sed  alio  tempore  per  ostria  et  fenestras^  proui  maris  estm^ 
(qq)  The  record  I  cannot  find,  (q  q)  though  I  have  searched  for* 
it.  The  latter  part  of  it,  quod  distringat  per  ostria  et  fenestras. 
is  not  law  at  this  day :  but  for  the  case,  I  conceive  it 
law.  The  bishop  was  called  by  writ,  and  as  one  of  the  King*i 
Council  was  at  the  parliament  in  London,  and  the  goods  whici 
the  bishop  had  in  London  were  to  furnish  his  house  whilst 
attended  by  command.  And  I  think  it  now  a  breach  of  pri 
vilege  to  distrain  the  horse,  or  other  goods  of  a  member 
parliament,  which  he  hath  with  him  for  his  use,  whilst  he  at 
tends  by  command.  But  this  hinders  me  not  but  that  I  ma 
distrain  for  a  rent,  or  other  duty  in  the  country;  to  get  my  rights- 
upon  which,  if  it  be  unjust,  a  replevin  lies;  or  to  distrain 
horse  damage  fesant,  if  he  come  into  my  ground.  Besides* 
there  is  a  great  deal  of  difference  between  a  distress  of  tb 


^ 


J 
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{qq)  '*  Prjnne  also  in  1664,  when 
he  published  Part  IV.  of  bis  Brev. 
Pari,  had  not  been  able  to  find  the 
record  of  the  case  of  the  Master  of 
the  Temple  in  18  E.  1.  cited  by 
Lord  Coke.  See  Part  IV.  Prynne 
Brev.  Pari.  812,  and  1188.  But  in 
his  animadversions  on  4  Inst,  which 
did  not  come  oat  till  1669,  he  ad- 
mits having  at  length  found  the  re- 
cord; and  in  p.  18  of  hb  latter  book 
he  gives  it  at  length  from  the  Roll 
of  Petitions  of  Parliament,  18  E.  1. 
found  in  the  treasury  of  the  King*s 
receipts  in  the  Exchequer.  The 
search  appears  to  have  caused  much 
trouble  to  Mr.  Prynne;  and  this  he 
angrily  imputes  to  the  defective  and 
erroneous  manner  in  which  both 
Lord  Coke  and  Blsynge  bad  referred 
to  the  record.    The  petition  is  now 


published  in  the  Rolls  of  Pariia^ 
ment,  Vol.  I.  p.  61 ;  and  what  is 
there  agrees  with  Prynne,  4  Inst  ^ 
and  substantially  with  what  LofAi 
Bridgman  here  states  in  his  aigtt— 
ment  to  have  found  in  Elsynge. 
Possibly  Lord  Bridgman  bad  a  niana^ 
script  copy  of  Blsynge  more  fulB 
than  the  copies  from  which  tti0 
printed  editions  were  taken  i  ibr^ 
not  even  in  the  edition  of  17S8»^ 
which  is  the  last,  and  seems  the  best,  ^  ■ 
is  the  Blaster  of  the  Temple's  case»  « 
given  so  fully  as  in  this  argament  ^ 
of  Lord  Bridgman.'*    F.  H. 

{rr)  Jon.  15ft.  cited  to  this  pur-    " 
pose  in  ft  Bacon's  Ab.  e29. 

(ft)  This  limitation  ef  the  pri*     ' 
vilege  is  recognised  ia  I  Hatsdl  tT. 
Sdedit. 
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party,  and  a  process  of  distringas  by  command  of  tbe  King  to 
the  sheriff.  And  in  all  times  the  King's  process  out  of  the 
Sxchequer  hath  gone  out,  though  the  party  was  privileged : 
the. process  I  say  hath  gone  out  for  the  King,  without  breach 
of  privilege ;  though  I  do  not  say  it  hath  been  always  served. 
But,  secondly,  I  answer,  that  it  is  the  fault  of  the  defendant 
if  a  distringas  or  attachment  issues,  for  he  might  appear  by  an 
attorney  upon  the  summons  returned  ;  and  so  the  plea  might 
be  continued  by  dies  datus,  et  dies  daius  ulierius,  during  the 
time  of  privilege :  and  it  is  no  reason  that  he  should  take  ad- 
vantage of  his  own  wrong  to  discontinue  the  plea. 

But,  thirdly,  it  is  not  (as  I  have  shewn  in  the  case  of  an 
original)  the  suing  out  of  process  (whereby  the  plea  is  con« 
tinned  in  statu  quo  nunc)  that  breaks  a  privilege ;  for  it  neither 
diatorbs  his  person,  his  lands,  or  goods :  but  it  is  the  execution 
of  tbe  process  which  doth  it,  let  the  return  be  what  it  will  be, 
either  nihil  habet,  or  summons,  or  attachment,  or  trade  /  being 
filed  with  the  custos  brevium  without  carrying  it  to  the  ^filacer 
to  make  process,  it  is  depending,  and  of  record  sufficient  to 
beep  it  out  of  the  Statute  of  Limitation  without  entry  on  the 
foU|  or  process  awarded.  And  if,  after  the  time  of  tbe  pri- 
vilege expired,  an  examined  copy  be  brought  to  the  filacer 
under  the  hand  of  the  secondary  to  the  cuslos  brevium^  the 
fUacer  will  make  process  at  any  time  after,  according  to  the  re- 
turn, and  make  an  entry  and  award  upon  a  roll  of  the  term 
ivberein  the  original  is  not  returnable. 

And  so  in  our  case  an  original  may  be  returned  with  a  nihilj 
(which  is  by  the  course  of  the  court  usually  done  without  the 
dieriff ;)  and  is  a  true  return,  if  the  action  be  laid  in  any 
Bounty  where  the  defendant  hath  nothing,  as  it  may  in  debt, 
iod. other  transitory  actions ;  and  then  filed  with  the  custos 
Vretium.  And  after  the  time  of  privilege  expired  the  filacer 
srill  make  an  entry,  and  award  of  capias  upon  the  roll,  and 
continue  it  from  term  to  term,  by  jvicecomes  non  misit  breve^ 
into  the  return  of  that  process;  so  that  nothing  is  done  to  the 
ingudice  or  disturbance  of  the  person  or  estate  of  the  -de« 
imdant,  during  the  time  of  privilege  of  parliament. 

So  that,  in  our  principal  case,  the  plaintiff  might  have  sued 
ittt  his  original  within  the  time  of  limitations.  He  might  have 
iled  it  with  the  custos  bremunty  and  have  continued  it  from 
term  to  term ;  and  not  doing  it,  he  is  barred  by  the  Act  of 
limitations,  according  to  the  rule  of  law,  vigilantibus  et  non 
dormieniibusjura  subveniunt. 

lis  first  point,  (as  I  have  argued  it)  makes  an  end  of  the 
so  that  I  must  speak  to  the  next  by  way  of  admittance; 
»!*  aopposing  there  was  no  fault  in  the  plaintiff,  in  not  suing 
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No  court  of 
the  King  was 
open  from  the 
30th  Jan. 
1648,till  after 
the  S9th  May, 
1660,  which 
irat  the  ttme 
of  usurpa- 
tioii. 


diH  hrt  origiaat  lit  the  lilb-titAO  of  the  late  King«  And  the 
f^iat  ilk  this  :-«l'be  plaintiff  did  not  Mte  out  bis  ori^nal,  ot* 
proaeeate  the  defendant  from  the  90tb  Janiiaf  j  1648  (frben 
the  late  Kin;  died)  till  after  the  99ih  May,  1600;  th«t  ia, 
during  the  time  of  oanrpation  of  the  government^  when  the 
Court  of  Chancery^  and  other  eourla,  were  open,  and  Jifitice 
between  party  and  party  wai  admi metered  under  naofper^ :  btft 
noceurt  of  the  Kinjp  was  then  open.  Whether  thia  ithell  ka 
turned  to  a  laehes  to  the  plaintiff?  If  there  wcfre  no  laeiea  in 
the  plaintiff  in  this  respect,  yet  whether  he  dball  be  barred  by 
the  Statute  of  Limitations,  is  the  next  point  whith  fhlla  tinder 
consideration. 

Bat  I  bold  as  to  this  point,  tbat  the  plaintiff  la  no  tiora  pre^ 
jttdieed  by  bis  not  suing  in  those  eourts,  held  during  the  timeef 
osurpatton,  than  if  there  bad  been  no  courts  at  all  held  lo  tttt 
time.  For  I  do  conceive,  that  when  theire  is  an  uidiwilll 
change  of  government  by  rebellion)  or  othe^  usnrpatioli,  end 
flew  courts,  under  anotiier  government,  thnt  the  proeeeMnga 
of  and  in  those  courts  are  wholly  voided  by  the  King^e  jenK 
fe^asaumptien  of  the  actual  exercise  of  his  hingljr  govertHnMt ; 
and  this  appears  by  the  act  of  partiament,  ISC.  c.4k  plenddlby 
the  defendant  himsdf ;  that  ell  proceedings  then  depeAding 
Would  have  been  void  abd  qeMhed)  if  they  had  not  been  asade 
good  by  that  act ;  but  more  dearly  by  the  act  for  coofirnMMhNi 
of  Judicial  proceedings,  IS  C.  9.  cap.  19.  which  provides,  ^*  tlM 
those  former  proceedings  in  the  Courts  at  Westminster  elMfll 
Hot  be  avoided  for  want  or  defect  of  any  legdl  power  lA  the 
aaid courts,  or  for  or  by  rensoo  of  the  wrong  style  or  UHe^^ 
which  implies  that,  without  an  net  of  confirmation^  they  \mdL 
been  void  by  the  judgment  o^  the  parliament*  And  wkalsoi^ 
ever  the  law  ftiay  be  in  the  case,  wheve  there  were  aeveral  coos* 
peiitors  to  the  title  to  the  crown,  andjir#  dubhmt  fbr  acta  dofto 
hy  hjiii)  that  de  facto  had  been  King  tli  pOUftessiOA,  as  in  tlio 
case  of  H.  6.  and  E.  4.,  wherein  there  »re  Mony  coneideratioaie 
and  distinctionB^  not  proper  for  this  plaoe^  nof  neeessary  fbr 
tfie  arguments  we  have  in  hand,  that  Will  ccHtie  nothing  lo  Mo 
case,  where  there  was  a  perfect  change  of  the  government,  ais 
WeU  as  of  the*  governor^  and  of  the  whole  feanse  of  Ibo  coOrta 
and  proceedings  in  law  ;  and  the  time  must  bo  loohed  OpO* 
in  that  respect  (though  it  is  not  pleaded)  to  be  iko  Mf  (eto^MrW 
guirrce;  tor  iempus  paeis  is  defiood)  Co.  CeMk  24f9.  out  of  lint 
records,  1  E.  3.  and  98  E.  3.,  qwmdo  eanceltarf^  el  a/ito  ctMrtsO 
Regis  sunt  apertce  quibus  lexjiebot  tWktmqM  jp^oM  fiifi  iOm^ 
ittetit  /  which  being  the  defiarition  of  tempos  pacis^  it  foMoara, 
that  it  is  tempus  guerrct^  when  the  King's  courts  of  jislioe  mm 
BOt  open,  at  thoy  were  not  during  tliat  usorpatiow.    SiHiof  iMo 
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t  sbkll  enlarge  nd  tdot*e  tft  thi«  tim^i  fer  t  nts(y  Mv^  octkiAtm  io       IM4, 
ipeak  of  it  hef^after^  upod  d  ckdd  now  dependifi^  id  the  KiHjf*»      ^^^^>r^ 
Aetictiy  iiiid  cited  flt  the  bar.  (it)    But,  seeondly,  t  66M^i¥^^      ^eittow 
tbbttgh  the  aets  of  12  C.2.  c.  4.  4iid  13!C.  fc.  Il  Qo  tanArm  Add      *  ''• 
make  good  the  acta  Knd  pi^dceedingn  of  the  coiirtff  held  ddHhg  ^  *'^"*^^* 
that  iisttr()ation,  yet  it  id  fio  good  infrr^hce  thdt  e^^ty  nittn  loTmM  of 
#a8  ibefefbre  bound  to  coitfm^nee  stiit^  in  those  courts,  or  to  usurpation. 
be  tied  dp  to  the  prejddice  which  ensues  Upon  dot  suing  ih 
lAWfuI  courts  ddridg  time ;  for  the  li^ords  of  the  acts  of  ptff lia- 
inent  of  19  C.  2.  reach  not  to  make  them  lawful  courts  ab 
Mlioj  but  to  idake  the  acts  done  id  tboto  coUt*td  good.    1  i^ili 
tioi  say,  that  whilst  those  coUi^ts  itere  in  esse^  and  Hre  i^ho  lited 
here  were  under  that  tyrddhi^l  poi^er,  it  ^ns  sidiply  Unfairfili 
(o  8de  in  those  Courts,    ^he  learned  Dr.  Saunder^on,  in  his  Saundendn 
tlhh  lecture  De  ObligalioHe  Consdtntios^  hath  otherwise  de-  ne. 
fined;  for,  though  he  saith  that  laws  diade  by  them  who  h&Ve 
hot  iegitimam  poieHaiem  are  but  equivottt  ttge^^  et  vioiefltllk 
magis  quam  Uges^Bud  sononabiigahi  in  tomfdiefitid/  yet^  sikttfc 
lie,  if  is  not  only  laH^ful,  bono  civi^  to  obey  sUCb  laWfi,  dlidque 
ah  tis  impetaia^  modo  hon  Ht  faciu  tUirpe^  dUl  injuitUm  qu6S 
imperatur  Jhcere^  veruin  etiani  poiiulante  humahtLtUm  reruih 
tonSilione  eo  necessitatis  deteniri  posse^  adeoqUe  smpiisime  ife« 
ttmrij  ut  si  sitfecerit  defedsse  ojfitiio  sUo  exiitifMridits  sit;  itid 
be  instances  these  in  particular,  ^^prb  dejknstorte  patriot  dictrsus 
txtemam  vim ;  and  in  cases  of  administration   6f  justice  tfA 
soing  for  debts,  and  dfion  contracts,  atid  other  acts  of  jdd« 
HoBf  distributive  and  commutatite.^*    But  eten  in  those  c'ai^tf 
where  I  might  sue  in  those  courts,  if  K  be  only  iti^  Own  ad- 
vantage which  was  concerned,  it  was  mUch  better  and  tiiord 
heroic  to  refuse  to  sue  in  (hose  courts. 

If  rebels  come  to  men^s  houftes,  ahd  pro  timore  rtiOrtis  ihpf 
give  them  victuals,  and-go  along^  with  them,  et  quod  recesseruhi 
l/uam  cito  poiUerint^  this  was  adjudged  tio  treason  in  Sir  Jobii 
OicfcastTe^s  case ;  yet  to  bdve  refused  (o  have  given  ihexH  vic« 
tnals  bad  been  more  heroical. 

And  so  in  our  case,  he  that  Out  of  detedldfiod  of  the  usurpei^ 

Utttbority  forbore  to  sue  for  bis  just  rights  till  His  Majesty V 

restofation,  did  not  only  what  was  lawful,  but  what  was  mUcM 

tetief  (unfeis  in  sbme^  partit^uTar  cases,  and  in  Consideration 

^(  ^oxAe  pafticu^r  circdmstahces,)  than  he  that  did  sUe  foi" 

tTiem.     Andf  tlierefbre  the  law,  (which  was  in  truth  the  law  of 

^Xe  land,  which  did  never  die,  ttiduo^  suspended  in  the  exer-> 

cYse  of  it,  by  iSeadbn  of  the  usurpation,)  not  requiring  the 

(/()  In  Biron  v.  Dudley,  1  Sidcrf,  ITS.    Hil.  1 5 and  itf  Cat'.  #< 
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plaintiff  to  sue  in  those  new  courts,  nor  looking  upon  theni, 
nor  countenancing  them  as  courts,  we  ought  not  to  extend  the 
act  concerning  judicial  proceedings,  which  was  only  for  coo- 
firming  the  acts  done  in  those  courts,  to  go  any  further  than  Ip 
those  acts  and  proceedings  thereupon,  and  not  to  the  courts 
themselves ;  nor  to  have  any  relation  to  do  another  wrong, 
who  did  that  which  was  commendable  in  forbearing  to  sue  in 
any  such  courts  held  under  usurpers. 

III.  The  third  point  is  this : — Taking  it  for  granted,  there 
was  no  lachess  in  the  plaintiff  in  not  suing  in  the  courts  hel^ 
during  the  time  of  the  usurpation,  nor  in  not  suing  out  his  ori- 
ginal during  the  life  of  the  late  King,  whilst  the  defendant  was 
member  of  parliament,  whether  the  plaintiff  shall  be  barred 
of  his  action  by  the  statute,  21  Jac.  c.  16.  of  Limitations,  the 
six  years  and  much  more,  after  the  cause  of  action  being  in- 
curred, or  that  the  plaintiff  shall  have  six  years  more,  to  be 
accounted  from  the  time  of  the  impediments  removed  within  the 
equity  of  that  statute.    The  words  of  the  statute,  21  Jac  are 
^^  That  all  actions  of  trespass  quare  clausum  Jregit^  all  actions 
of  trespass,  detinue^  actions  in  trover  and  replevin,  all  actions 
of  account,  and  upon  the  case^  other  than  such  actions  as  con- 
cern the  trade  of  merchandize  between  merchant  and  merchant, 
and  their  factors  and  servants ;  all  actions  of  debt,  grounded 
upon  any  binding  or  contract,  without  specialty,  all  actions  of 
debt  for  arrearage  of  rent,  and  all  actions  of  assault,  menace;, 
■battery,  wounding,  and  imprisonment,  shall  be  commenced  and 
sued  within  the  time  and  limitation  hereafter  expressed,  and 
not  after  (that  is  to  say)  the  said  actions  upon  the  case  (other 
than  for  slander)  and  the  said  actions  for  accounts,  and  tot 
trespass,  debt,  detinue,  and  replevin,  and  the  said  actions  of 
trespass  quart  clausum  fregii^  within  six  years   next  afiet 
the  cause  of  such  actions  or  suits,  and  not  after  ;  and  the  said 
actions  of  assault,  battery,  wouuding,  imprisonment,  or  any  of 
them,  within  four  years  next  after  the  cause  of  such  actions  or 
suits,  and  not  after ;  and  the  said  actions  upon  the  case  for 
words  within  two  years  liext  after  the  words  spoken — and  not 
after."    Then  follows  a  clause,  that,  ^^  If  a  judgment  given  for 
the  plaintiff  be  reversed  for  error,  or  if  verdict  for  him,  and 
matter  alleged  in  arrest  of  judgment,  judgment  be  given  against 
him,  that  he  take  nothing  by  his  plaint,  writ  or  bill;  or  if,  upon 
an  action  brought  by  original,  the  defendant  be  outlawed,  and 
after  reverse  the  outlawry,  that  the  plaintiff  may  commence  a 
new  action  or  suit  within  a  year  after  such  judgment  reversed^ 
or  such  judgment  giv^en  against  the  plaintiff,  or  outlavnry 
versed^  and  not  after." 
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Bttt  this,  as  it  doth  not  in  the  letter,  so  it  cannot  in  the        IMi* 
^nitjr  of  it,  extend  to  our  case ;  for  that  it  appears  the  aetion     ^"^""^^^^ 
"iras  not  brought  till  after  a  year,  viz.  17  May,  Can  2,,  and  all      ^^^oix 
impediments  to  the  bringing  of  the  action  were  removed  89th     Eyvlyv. 
3lay  ]660,  12  Car.  21 ;  and  therefore  the  plaintiff  by  his  re- 
plication claims  the  benefit  of  six  t/ears'  time  after  the  29tb 
DSfay^  \2  Car.  S.,  grounded  upon  the  proviso  in  the  act^  the 
nirords  whereof  are  these : — 

^  Provided,  and  be  it  further  enacted.  That  if  any  persoa 
ihat  shall  be  entitled  to  any  such  action  of  trespass,  detinue,. 
tfetioD  in  trover,  detinue,  replevin,  actions  of  accounts,  actions 
of  debt,  action  of  trespass,  for  assault,  menace,  battery,  wound- 
ing, or  imprisonment,  action  of  the  case  for  words,  shall  be  at 
the  time  of  any  such  cause  of  action  given  or  accrued  fallen  or 
come  widiin  the  age  of  twenty-one  years,  feme  covert,  non  com» 
p9$  meiUiSy  imprisoned,  or  beyond  the  seas,  that  then  such  per* 
son  shall  be  at  liberty  to  bring  the  same  action,  so  as  they  take 
the  same  within  such  time  as  are  before  limited,  after  their 
coiniog  to  or  being  of  full  age,  discovert,  of  sane  memory,  at 
laige,  returned  firom  beyond  the  seas,  as  other  persons  having 
no  sach  impediments  should  have  done.'' 

So^  upon  .this  statute,  I  am  of  opinion  that  the  plaintiff  in 
oar  case  shall  have  no  relief.    I  observe,  that  within  this  pro- 
▼no  there  is  no  mention  of  our  action  here,  an  action  upon  ike 
csiey  but  only  of  trespass,  detinue,  trover,  trespass  for  assault, 
replevin,  account,  debt,  action  upon  the  case/or  words:  but 
ia  the  body  of  the  act  all  actions  upon  the  case,  other  than  for 
words,  are  to  be  brought  within  six  years  next  after  the  cause 
inaction;  so  that  it  might  be  urged  that  this  action  here  is 
within  the  body,  and  enacting  part  of  the  act,  and  out  of  the 
proviso.      But  I  think  that  no  advantage  can  be  taken  of 
that  exception ;  though,  I  must  confess,  that  act  is  in  many  The  statute 
things  very  ill  framed  ;  or  very  much  abused  in  the  print,  (u  u)  ^^i  Jac.  i. 
which  is  fit  to  be  examined  ;  for  it  is  clear  the  makers  of  the  tionsjsvery 
act  intended  (a  give  the  same  liberty  to  infants,  prisoners,  and  ill  penned, 
others,  in  actions  of  the  case^  as  hi  other  actions  restrafned  to  a  abu^'m  the 
time;  and  no  reason  can  be  assigned  why  it  should  not  be  so.  print. 
And  the  words  are  sufficient  to  carry  them  ;  for  actions  of  the  Soadj.D.c 
case  are  actions  of  trespass  generaUy,  and  not  actions  of  tres- 
pass quare  clausum;  and  the  word  ^  trespass^*  in  this  proviso 
■any  as  well  inAude  actions  of  the  casCy  though  particularly  enu- 


iuu)  It  is  noted  in  the  edition  of  act  in  a  separate  schedule ;  but  the 

ie  Staiotes,  printed  at  the  national  text    previously  published   is  not 

Lpense,  Vol.  IV.  p.  12S3,  that  this  mentioned  to  vary  from  the  record, 
'oviso  is  annexed  to  the  original 
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1664,        merat^d  terore,  9P  the  words  "  fiction  qf  the  f»s«"  in  tlie  kttfr 

N^'^?      part  of  the  enacting  clause,  that  limits  the  suit  to  si^  yearly 

B^NTOif      gjff,  travfry  which  is  otherwise  wholly  omittecl,  thqpgb  p^Flit 

Eyeltn.     ^•''My  Wi  distinctly  enumerfited  from  action  of  the  case  ib  the 

former  part  of  it.    And^  according  to  this  exposition  w)uch  I 

mfif^  the  proi^tice  h^th  alway«  heep,  Mnc?  iMf  mk\mt  of  tt* 

statpte,  both  in  actipps  of  t^e  cf|sp,  und  ^tipns  pf  t|ppfert     8f 

that,  taking  it  for  granted  that  our  action  of  thp  f^so  if  withW 

the  proviso,  it  hpth  ^eeq  qrg^d  that  the  pl^jqtif  ovgh^  1^  frw« 

six  vearp  aftpr  the  iwpe^ime^t  remov^4f  BP  fwlt  l^iog  l»  WiPt 

Co.  Com.  216.  ^nd  Njnian  Mopville's  cspp  hath  bie^n  cjted  tp  prpvp  i^,    TM 

S^Vs  Rep.    case  wap  this  ^-rfler  hu^band  was  feiji^d  in  f?«;  fin*  ^0^»  khl 

W9.  iqarnpge  levied  (|i  fine  with  procl^ipatiopsi  and  AAep  WR9  OKt" 

lawe^  for  treflf^PPt  ^^d  di^d,    Apd  after  fife  ye^iFS,  gnd  nv^V 
more  aft^r  b(^r  hMsbapd'sdeathf  the  hftjr  rev^rsatb  the  oytlPW^t 
and  ^djpdg^^  the  fiqe :  ^nd  6v^  years  ^i^  not  b^r  hpr  i>f  hw 
dower  J  but  ?he  h^d  fiy^  JTar«»  aft^r  th^  rer^r^f^l-    ThiR  hi  tP 
be  amed  for  Ipwi  ffr  shp  was  barred  pf  h^r  ^owfif  9p  loim  pi 
the  attainder  ^tppd  ip  fpfce  ;  apd  so  by  t|ie  reYerfsal  of  thfintn 
tainder  her  tjtj^  pf  dpw^r  Aid  Jirsi  gr^  ^^^q  i^r.    ^ad  s^  i| 
she  within  the  express  words  pf  the  saving  in  A  H-  7f  ft  f^ff 
which  sav^s  tp  aU  p^trspps  ^^  all  sqch  actipna,  rights,  ^c,  f  s 
shall  first  grPWi  rp^pain,  descend^  or  ^oipe  pnto  them  (iftef  t^ 
fine,  &c.,  ^p  th^t  th^y  ^^^^  th^^r  action,  or  purspe  their  right-^ 
within  five  yei^rs  next  after  such  action,  right,  &Q.  (o  th^^.  i^ 
crupd,  descended,  fallen,  or  coipe."    The  att^ipdpf*  ^pa  w^ 
impediment  which   took  away  and  prevented  be^  firpni  npy 
rifi^ht ;  for  she  had  no  title  to  dower,  but  by  death  pf  hpr  diw 
band,  before  which  time  the  attainder  intervened :  but  \\  iffif 
not  an  ipipediment  which  hindered  her  from  claiiping  herrishl 
which  she  then  had,fpr  she  had  nonp.     And  in  tlie  marg,  C|f  C* 
pi.  Cor.  (ww)  916.  it  was  agreed  that  she  was  within  the  w^f^i 
of  the  saving,  4  |i«7« 

But  our  case  is  cqsus  omissus^  quite  out  of  the  wprds  pf  U* 

mitations.    It  is  a  bar  wilhin  the  body  of  the  ^ct;  for  the  ii^M^b 

did  ficcrue,  fall,  and  come  i^bove  six  years  before  the  origipel 

brought;  and  it  is  not  within  the  proviso,  which  rea^hetb  only 

to  cases  of  infants,  non  compos  mentis^  feme  covert,  impriaoiiedy 

or  beyond  the  seas,  and  not  to  any  other  impedima^  by  tbfi  eft- 

Where  cases    siruction  of  justice y  or  otherwise.     And  being  p.i^t  pf  the  wor4« 

twd^of  thc^  of  ^he  act,  I  think  there  ought  not  to  b^  %nj  cAWtmctiop  to 

Act  of  Limit-  bring  them  within  the  equity  of  it. 

ations,  con- 
struction ought  not  to  be  so  made  as  to  bring  them  within  the  equity  of  it. 


(le  it)  "  3  Co.  Inst,  is  meant"    F.  H, 

3 


in  f  A^  Cammon  Pleas  and  in  otiier  Courts. 
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Tbt  9ct  ig  ushered  id  by  «  short  preamble,  but  a  pithy  ooe^  ^fi^ 
^^  For  quieting  men^s  estates^  mid  avoiding  of  suits^  be  it 
enacted,  &c/*  The  surne  reason  nas  the  ground  of  the  statute 
Qf  4  H.  7.  €.  Si.  of  Fines,  to  tie  men  to  make  claims  within  five 
yenrs,  '^  The  King  coosidereth  that  fines  ought  to  be  of 
greatest  strength  to  avoid  strifes  and  debates,  and  to  be  a  final 
end  and  conclusion  ;'*  and  the  statute  18  E.  1.  fnodu9  lettmdi 
fima  ini  that  a  ^^  fine  concludes  not  only  such  as  be  parties  and 
privies  thareunto,  and  their  heirs;  but  all  other  people  pf  the 
worldi  beipg  of  full  age,  out  of  prisoui  of  good  memory^ 
aad  within  the  four  seas  the  day  of  the  fine  levied,  if  they 
ilMrfEie  9ot  their  claim  of  actiop  within  a  year  and  a  day  by  the 
OQuntry/' 

The  reasons  there  being  the  same  of  barring  men  of  their 
actionv,  if  they  bring  them  not  within  the  time  appointed  by 
ik^  Statute  of  Limitations,  as  it  is  for  barring  thism  of  their 
Mtioni  and  right  by  fine  and  non-claim,  that  is,  for  quieting 
idm's  estates  and  avoiding  pf  ^uits,  we  may  very  well  take  pur 
o^aaaure  coucerning  the  construction  of  tjiis  act  of  21  Jac,  by 
the  construction  which  hath  been  made  of  those  acts  of  fines 
in  Stovel  and  Zouche's  case,  in  the  Commentaries.  The  case 
iprBSi-^A  disseisor  levies  a  fine  ;  the  disseisee  dies  within  two 
jMr9,  his  heirs  being  within  age.  The  great  question  grew  upon 
the  statute  of  4  H*  7.,  which  hath  an  e^ipccptioni  and  several 
aavinig«  (as  ours  bare  bath  a  proviso  for  infants,  feme  covert, 
and  the  like,  whether  or  i>ot  the  heir  in  respect  of  his  infancy) 
not  claimiug  within  three  years  after  bis  fatber*s  death  (which 
iMde  up  five  years,  with  that  incurred  in  bis  father's  life-time,) 
vaa  bound,  or  might  be  helped  by  the  equity  of  the  statute,  if 
he  were  eot  (as  was  endeavoured  to  be  proved  by  some)  with-  Com.  S75. 
lA  the  law  of  (he  acl.  It  was  there  resolved,  that  ^^  the  infant 
ahall  not  be  aided  by  any  equity ;  for  the  act  respects  more  the 
miiyersality  than  the  particularity,  the  peace  of  all  more 
thM  the  commodity  of  an  infant  or  other  private  person;  and 
fpf  that  the  act  is  a  positive  law  for  time,  which  hath  given 
certain  and  divers  time«  to  persons  in  divers  degrees,  to  make 
any  other  time,  is  more  against  the  mind  of  those  who  made 
the  act,  than  with  it."  These  are  the  very  words  of  the  book:— 
Ami  Catlyn,  Chief  Justice,  said,  when  au  act  is  made  to  re* 
atrskin  all  men  to  a  time  for  the  tranquillity  and  repose  of  the 
pe4>ple»  no  time  shall  be  gained  by  expoHitioo  or  equity ;  no 
time  shall  be  gained  beyond  the  strict  words  of  the  act.  And  Com.  S7i. 
Dyer,  Chief  J  ustice  of  the  Compaon  Pleas,  said,  that  common 
repose  is  more  to  be  favoured  thaQ  the  private  commodity 
ef  any  single  person,  be  he  iuiiint,  lunatic,  or  of  9(oy  other 
dtgi^. 


JmdgmenU  OMdju&MMd 


l^M.  TW  eoKtinjr  part  oftbii  act  of 

»^  all  tUafD§  oftre^fass,  opoo  Ae  ca«, 

•  aod  Ried  within  »x  vcan  next  after  the 

Emrv.  or  toiti,  and  ooC  after/'  I  take  it  tUs  biadi 
coverii,  mud  ike  re^  ;  aod  so  dock  tke 
Aod  there  had  been  no  oonstniction  in  eqoitj 
of  the  act  to  help  a^inst  anjr  inpedineot  vl 
had  not  been  a  proTi«o.  And  the  loakeri  of  the 
ceiTe  fo,  el«e  there  bad  been  no  cause  to  Bake  the 
to  gire  the  plaintiff  further  time  after  jwdgtM,  oi 
reversed*  And  this  farther  appears  br  the  Uke 
opon  the  statute  of  4  H.  7.  It  saTs,  the  fiae  shall 
end,  and  conclude  as  well  privies  as  parties  to  the  sbbc.  If 
the  act  had  stayed  there,  all  persons,  as  well 
eovertSy  as  others,  had  been  bonnd ;  no  Batniml 
possibility  should  hare  exempted  any.  So  it  it  ^leeJ  Id 
Margaret  Podger's  case,  9  Co.  103.  19  H.  8.  6,  7 ;  and  H  is 
also  agreed  by  the  Judges  in  Stowel  and  Zoode^s  ease.    Aod 

Gmi.  ssf *       tkcre  Dyer  giTes  the  reason  for  it ;  for,  saith  he,  iafimta,  §em& 

corerts,  &c.  are  not  the  greater  number  of  the  people;  aad  the 
law  is  reasonable  which  provides  for  the  multitude,  althoagh 
some  especial  persons  have  less  by  it ;  and  Catlyn  mrgmem  it 
with  a  sentence  out  of  Cato,  viz.  ulla  lex  fieri  pcieH  fmm 
omnibus  commoda,  sed  si  majori  parii  prospiciaif  uiilis  esL 

C  esse.  And  we  see  the  exposition  accordingly  upon  the  statnia  of 

el's*  ch.5i6  ^'^^^  '^  ^'  '*  ^^^  ^^^^  ^^^  providing  only  for  infiintS|  and  those 
8  Co.  100.  of  nonsane  memory,  imprisoned,  or  beyond  the  seas,  feme 
l"^  ^^^**       covert  not  being  excepted,  were  bound  to  make  their  claiois 

within  a  year  and  a  day.  And  that  mischief  was  the  caose  of 
the  statute  which  ousted  non-claim,  S4  E.  3.  c.  16,  as  oar 
books  say,  and  is  provided  for  by  4  H.  7.  It  is  true,  the  rea- 
son why  a  feme  covert  is  bound  is  by  some  of  the  books  given, 
because  she  had  a  husband  who  might  make  claim  for  her. 
But  that  is  not  the  true  reason ;  for  an  infont  and  a  lonatic 
have  guardians,  and  one  imprisoned,  or  beyond  the  seas,  might 
make  attornicf^,  who  may  claim  for  them.  The  reason  is  that 
which  I  said,  there  was  not  by  express  words  any  saving  or 
expression  for  the  feme  covert. 

So  in  our  case  upon  the  Statute  of  Limitations,  the  words 
being  express,  ^^  that  the  action  shall  be  commenced  and  sued 
within  such  a  lime,  and  not  after,"  binds  all  persons  whatso* 
ever  (whatsoever  the  impediment  may  be)  after  that  time. 

Thirdly,  If  they  were  not  bound  within  the  body  of  the  act, 
they  were  not  bound  to  any  time  at  all,  but  might  bring  their 
actions  forty  years  hence.  That  was  Sir  Thomas  Cotton's 
case,  Pasch.  ^2Eliz.  C.  B.  which  goes  under  the  name  of 


esse. 


in  thi  Comnion  Pleas  and  in  other  Courts. 
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Smye  v.  Innes,  3  Cr.  219,  and  is  cited  Co.  m.  ch.  519.   Tenant        10M. 
for  life  levied  a  fine,  he  in  the  reversion  being  beyond  the  seas; 
if  he  had  returned,  he  mast  have  brought  his  action  within  five 
years  after  the  death  of  the  tenant  for  life.    But  he  dying,  his 
beir^  he  being  excepted  out  of  the  body  of  the  act  (for  that  act  of 
4  H*  7.  except  those  beyond  seas,  with  a  proviso,  that  if  they 
do  not  take  their  actions  within  five  years  after  their  return, 
they  shall  be  concluded,)  his  heir,  I  say,  is  not  tied  up  to  any 
number  of  years.  Upon  the  premises  it  follows,  that  if  the  plain* 
tiff  be  included  in  and  so  barred  by  the  body  of  the  act,  the 
proviso  enumerating  the  particular  iifapediments,  coverture, 
iofkncy,  imprisonment,  non-sane  memory,  and  being  beyond 
teas,  for  which  they  are  not  tied  up  to  that  time  of  limitation 
till  the  impediments  removed ;   it  leaves  all  other  cases  and 
cmases  of  impediments  out  of  the  letter  of  the  proviso,  accord- 
ing^ to  the  reason  of  law,  exceptio  probai  regulam  in  casibus 
nan  exccptis. 

Many  cases  have  been  put,  and  more  may  be  upon  the  stat. 
of  Si  H.  8.  of  limitations  (and  upon  the  other  statutes  of 
limitations)  of  cases  within  the  law,  and  yet  out  of  the  statute 
by  construction ;  as  homage,  fealty,  advowsons,  &c.  :  but  no 
case  can  be  put  where  it  is  within  the  statute ;  and  the  time  is 
'<«nlarged  beyond  the  law  of  the  act. 

~    And  then  as  to  the  equity,  there  is  none  against  the  act  for 
4he  reasons  before  mentioned. 

*     Another  reason  is  this.  If  there  were  any  equity  in  this  case 

"fco  relieve  against  the  statute  of  SI  Jac.  for  any  impediments  or 

^tefects  whatsoever,  it  must  be  for  such  only  as  those  are  in  the 

proviso  for  which  there  might  be  some  colour ;  ubi  eadem  ratio^ 

^dem  est  jus.    But  all  these  are  impediments  or  defects  in  the 

jyerson  who  hath  the  cause  of  action,  as  infancy,  imprison- 

itaent,  being  ousire  le  mere^  lunacy,  coverture  of  the  party  who 

liath  the  cause  of  action  or  right  which  should  be  barred  by 

Ilia  non-claim ;  this  is  of  another  nature,  there  is  no  impedi« 

ment  or  defect  ex  parte  querentis.    Many  such  cases  n;ay  be 

pot,  where  the  party  is  barred ;  where  time  is  material,  though 

no  fiaiult  is  in  him,  as  tenant  for  life,  remainder  in  fee ;  a  feme 

l>rings  her  writ  of  dower  against  tenant  for  life  ;  he  in  the  re* 

levies  a  fine,  (which  fine  and  non-claim  will  bar  a  dis- 

isee,  or  a  stranger  that  hath  right,  as  you  may  see,  C.  C.  E.  50. 

S98.)  the  five  years  pass,  the  tenant  for  life  dies,  the  writ  of 

dovrer  is  abated  by  his  death.     It  hath  been  taken  for  law, 

"that  she  hath  no  remedy,  for  that  the  writ  doth  not  amount  to 

m  claim  to  avoid  the  fine ;  and  many  like  cases  may  be  put.    It 

appears  by  this  very  statute  of  SI  Jac,  that  if  a  clause  had  not 

lieen  inserted  io  give  liberty  for  a  new  action  upon  a  reversal 
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1M4L       by  enrnfj  or  of  srreft  of  judgiciit,  or  »tl#wiy  tef fiml  aflf 
^"^^"^^^^     the  time  of  the  ftatBte.  the  phintUT  had  had  oo  namij* 
B0TOS         Thirdly,  CooMder  the  iocooTeoioocn  if  soch  a  liberty  dmUd 
Etutji.     be  girem  to  evade  the  Slatate  of  LiailatioBs,  hrranir  pofthi^ 
The  ihme  of    ^^  happeoed  vithoot  ny  defaoll,  that  I  aosld  PoC  avt  vitbia 
InHiaiMHi  for  the  live.    A  nao  owes  me  mooeyy  to  be  paid  at  sacb  a  dqr  | 
nm frMu!!l  before  the  day  be  dies.   I  hare  bow  to  aae  belbee  adwwti:!^ 
Jeath  of  the     tjoo  Caken^ — shall  I  bare  six  years  from  that  tiiM  ?  Or  the  wUU 
^mwdvM^  is  concealed,  aad  kept  from  ihe  execvlora,  and  adnpinislratioiB 
tfatioatohim  IS  ipranted  wronj^fully  to  another ; — shell  I  bare  mz  jtmn  pAec* 

MLaJthoTrh  P'^''*^^  ^^  ^^  ^^^*^  ezecDtor  ?   To  pal  oar  caae^-^^Sqppoee  hm 

the  erediuJr  tsaiusl  whom  I  bare  caose  of  action  hatb  priril^  of  psfJia^ 

^^  M^  ^  ^"^^^  *  ^^^  ^^^^  deteraniiies  vitbin  one,  two,  or  Ibrae  yeiira;— * 

thai  time.  ^I^"  1  ^^^  **^  ye^r^  from  the  determiiiatioD  of  bia  pririlcfet 

Where  a  will  or  the  six  years  shall  it  be  acooonted  ^  imiio  froni  tjbm  first 

MdaJmi^  cause  of  actioo ?    If  you  will  make  it  within  the  fN|i«liy  of 

tration  SI  JaCy  the  six  years  must  be  from  the  impediment  reiooredf 

El^!flii,  .  as  it  is  jn  those  cases,  and  not  from  the  cause  of  action  i  so 

creditor  of  that  in  all  cases  conoBmiQg  members  of  parliament  we  shall 

^tT^  I.-  opt  know  when  the  Statute  of  Liimitations  will  be  in  fone^ 

Miall  ba%e  hut 

Ml  f  eankto  briaf;  bit  action,  from  the  death  of  the  Ustaior,  mtA,  from  the  ^aatiRC 

of  tiie  probate  to  the  true  executor. 

In  caw  of  Id  this  case,  if  the  plaintiff  shall  hare  aix  years  after  the 

Inoken  privilege  is  over,  a  member  of  parliaoieni  is  in  a  worse  aoadi- 

aninstone  tion  than  another;  for  there  shall  be  six  years*  time  against 
^J^ft^\i«i  kirn  after  the  time  and  suit  of  another  is  out,  aad  uFheo  his 
returns  within  witnesses,  and  those  who  could  clear  it,  are  dead.  Many  like 
the  time  ap-    cases  misht  be  put.    As  a  man  speaks  slanderous  words  of 

pointed  by  ■  t      .    •  ■    ■  .       .  .  ■  ■ 

the  Statute  of  another,  who  is  beyond  the  sea  at  the  time,  and  9o  and  by  some 
Limitations,  other  means  comes  not  to  know  of  it  till  after  the  two  years 
in  favour  of  appointed  by  the  statute  of  21  Jac.  be  expired  :---sball  he  hare 
the  slanderer  a  further  time?  The  defendant  dies,  whereby  the  writ  is 
of'llh^wSA^  abated  after  six  years,  without  the  plaintiff's  fiiult,— sbaU  there 
beingspokcn.  bo  a  further  time  ?  If  there  shall, — what  is  that  tiaie?  Six 
ah*'t»  b  ^"'  yoars  ?  or  so  much  of  Uie  six  years  as  is  not  incurred  ?  A  man 
defendant^  bath  a  right  of  entry  to  lands  in  the  possession  of  a  meaiber  of 
Aj'wfr  after  parliament, — shall  he  have  five  years  after  the  twenty  yearn 
from  Uie  time  given  him  by  the  statute  to  make  his  entry  ?  A  mea>ber  of 
of  the  right  of  parliament  commits  an  offence  for  which  an  iafbrmatiKHi  OHigrUt 
rarac^dTtho  ^  brought  within  a  year,— shall  the  time  be  enlarged  ?•— Aa 
nlaintiff  shall  infinite  number  of  questions  might  be  put  upon  tbi&iprQilliiL 

their i?mc!"'       -^"^  ®^  *^  ^^^  ^^^^^  impediment ;  viz.  that  there  was  no  Conri 

of  the  King's  nor  seal  of  the  King's  since  1618^  till  bisM^* 
jasty'ii  return ;  if  that  keep  the  action  out  of  the  Statute  of 
liimitations,  then  all  men  thai  had  cause  of  actions  since  l^4S^ 
and  before  hi9  Majesty's)  rctur0|  be  they  of  what  party  soever^ 
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npon  this  ground  may  have  still  six  years  to  be  accounted  from        1994. 
the  29th  of  Maj,  12  Car.  2.  to  sue  in.     Bui  expedit  reipubliccB      ^^^V^f' 
tii  sit  finis  litiumy  and  it  is  better  to  suffer  a  particular  mischief      ^^nyon 
than  a  general  inconvenience;  and  such  a  one  must  happen  if     "Ew^^yh. 
way  be  given  to  equitable  constructions  against  the  letter  of 
the  act,  which  is,  that  they  shall  be  sued  witiiin  six  years  after 
the  cause  of  action.    But  it  rests  not  there,  but  adds,  ^^and  not 
itftttj*  which  negative  words  are  the  strongest  worfis  that  can  ii  Co.  56. 
be  in  9  law.     Bjr  another  statqte  of  this  pf^rli^m^nt^  12Jac.  J>'-^<>^''» 
c.  4.,  it  is  enacted,  that  iqfprquitiuns,  and  other  popvlur  ac- 
tions, shall  be  in  the  proper  counties,  and  before  justices  of  as* 
sice,  nisi  prius,  oyer  and  tertn{ner|  and  gaol  delivery,  and  not 
elsewhere.    These  negative  words  exclude  the  superior  courts^ 
even  the  King's  Court,  which  had  an  universal  and  unlimited 
jtiritdietibn  befbre.    And  so  bere  the  negative  words  exclude  Ststutet  in 
all  time  for  bringing  the  action,  but  that  which  the  statute  doth  biod^^e '^^* 
expressly  allow  ;  for  statutes  in  the  negative  bind  the  common  crown, 
law  as  it  is  said,  10  E.  4.  c.  T.     So  that  1  hold  there  was  a  B*^*!""'-^'- 
lachess  in  the  plaintiff:  he  might  have  commenced  his  suit  by 
original  in  the  lifetime  of  the  late  King;  he  might  %ave  con- 
tinued it  since.     But  if  he  might  not,  yet  the  six  years  since 
the  cause  of  action  accrued  being  long  since  elapsed,  the  Sta- 
tute of  Limitations*  18  a  bar  unto  him ;  and  so  Judgment  ouglit 
lo  be  given  against  the  plaintiflFl 
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POOLE  V.  HASKEY. 
Intr.  1658.  Rot  51& 

(A  Iftte  being  made  to  A.  and  &,  for  their  li? es^  and  the  life  of  tlie 
snrrifpr  pf  them,  and  afterwards  to  the  executors  aod  adminiatra- 
'  tors  of  the  surf  if  or  of  them  for  forty-one  years :  A*  and  B.  cannot 
grant  this  term  of  forty«one  years.)  (a) 

MS.  No.  55.         I  did  also  deliyer  this  term  tbe  opiDioa  oC  tbe  CoQrt  io  tbr 

foL  171.  0gg^  between  Poole  and  Haskey. 

The.  case  was  this : — A  lease  was  made  to  Bdward  Poole 
and  Henry  Poole  for  their  lives,  aod  the  life.of  the  sur- 
vivor of  them ;  and  afterwards  to  the  executors  and  ad» 
miaistrators  of  tbe  survivor,  of  them,  fop  forty-one  years, 
to  be  accounted  from  tbe  death  of  the  survivor  of  them, 
and  from  thence  fully  to  be  complete  and  ended.  They 
grant  the  premises  to  another  for  their  Uv^,  and  lor  the 
term  of  forty-one  years,  to  be  accounted  from  the  death  of 
the  aurvivor  of  them. 
And  we  were  of  opinion  that  this-  grant  by  Edward  Poole 
and  Henry  Poole  of  the  term  of  forty-one  yearo  limited, 
to  the  executors  and  administrators  of  the  survivor  of 
them,  being  made  before  it  was  known  which  of  them  sur« 
vived,  was  a  void  grant. 
See  for  this  my  argument  at  large,  and  the  diflSsrence  there 
put  between  a  remainder  for  years  upon  a  contingent  or 
other  estate,  and  a  future  interest,  granted  to  a  stranger. 

MS.  No.  57.  BniDGMAN,  C-  J. 

A  '  ^*  t  I       John  Poole  bath  brought  an  action  of  trespass  and  ejectment 
lar^.  against  George  Haskey,  of  one  messuage,  150  acres  of  land, 

30  acres  of  meadow,  and  50  acres  of  pasture,  with  the  appur- 
tenances in  Cambridge,  upon  tbe  demise  of  Ann  Poole,  April 
10,  1658,  for  five  years  from  the  25tb  of  March  then  last  past. 
Upon  not  guilty  pleaded,  there  is  a  special  verdict. 

That  Sir  German  Poole  was  seised  of  the  lands  in  the 
declaration  ;  and  by  indenture  27  Jnlii,  41  Eliz.  de- 

(n)  '*  It  appears  that  at  common  this    day  possibilities   of  personal 

law  a  possibility  was  not  assignable,  estates  are    assignable  in  equity.*' 

though  it  might  be  released  in  cer-  Fearne  C  R.  548.  7Ui  edit  See  Doe 

tain  cases:  but,  however,  there  are  v.  Tomlinson,  2Maule  and  Selwyn, 

many  determinations  by  the  Court  170.,  and  Wright  r.  Wright,  1  Ves. 

of  Chaocery,  which  prove  that  at  4 1 1 . 

1 


Poole 


in  the  Common  Pleas  and  m  other  Courts.  ^  365 

mised  them  to  Edward  Poole  and  Henry  Poole  for       1663. 

the  term  of  their  lives,  and  the  life  of  the  longer  liver 

of  them  ;  et  posiea  executoribus  et  adminisiraUmbns 

super  vivenlis   eorum    dictorum   Edwardi  Poole  et     Haskst* 

Henrici  Poole^  pro  quadraginia  et  uno  annis  ;  com' 

putand.  a  morti  super  viventis  eorum  Edwardi  Poole 

et  Henrici  Poole  et  abinde  plenarie    complend.  et 

faciend.^  absque  impetitione  vasii.  And  they  find 
livery  and  seisin  given.  And  the  lessees  entered,  and 
were  seised ;  and  being  so  seised,  by  indenture 
4  Decemb.  44  Eliz.  granted  the  premises  to  Edward 
Poole  the  elder,  his  executors,  administrators,  and 
assigns,  during  the  lives  of  the  said  Edward  Poole 
the  younger,  and  Henry  Poole,  and  for  the  term  of 
forty-one  years,  to  be  accounted  from  the  death  of  the 
survivor  of  them,  et  abinde  computand.  plenarie  com^ 
plend.  et  faciend.  And  that  the  estate  of  the  said 
Edward  Poole  the  elder  afterwards  came  to  one 
John  Curzon,  as  his  executor  or  assign. 
The  Jury  further  find  that  after  and  before  the  time 
wherein,  &c.  xi%.  3  Oct.  Jac,  the  said  John  Curzon, 
Edward  Poole  the  younger,  and  Henry  Poole,  by  in- 
denture tripartite,  did  grant,  assign,  and  confirm  to 
Thomas  Milward,  the  tenements  aforesaid,  habend. 
to  him,  his  executors,  administrators  and  assigns,  for 
the  term  of  the  lives  of  the  said  Edward  Poole  and 
Henry  Poole,  and  during  the  life  of  the  survivor  of 
them,  and  afterwards  to  the  executors  and  adminis- 
trators of  the  survivor  of  them  for  and  during  the 
full  term  of  forty-one  years,  to  be  accounted  from  the 
death  of  the  survivor  of  them,  and  from  thence  fully 
to  be  complete  and  ended. 

And  they  find  the  indenture  in  hasc  verboj  wherein  there 
is  a  covenant,  upon  payment  of  198/.,  4  Oct.  1684^ 
for  reconveyance  of  all  except  a  close  called  Stone^ 
bench;  and  a  letter  of  attorney  to  give  livery  and 
seisin. 

And  the  Jury  further  find  livery  and  seisin  to  be  ac- 
cordingly given ;  and  the  entry  of  Thomas  Milward^ 
and  a  demise  by  him,  1  May,  1657,  to  the  defendant 
George  Haskey,  for  ten  years  from  thenceforth,  who 
by  virtue  thereof  entered,  and  was  possessed. 

That  Thomas  Milward  afterwards  paid  to  Edward 
Poole  the  younger,  170/.,  in  full  satis&ction  for  the 
purchase  of  the  premises. 

That  Henry  Poole  died^  34  Augusti^  1639. 
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IlAfitft1r« 


Add  tiMt  S4  Sept.  1640,  Edirafd  Podle  ditfd  iotegtate. 
And  that  16  Sept.  1641,  admittistfdtiM  df  his  goods 
was  duly  grantc^d  by  Dr.  f  wisd^if,  Cfommidsary  gene- 
ral to  the  bishop  of  Lit(ihfield|  to  Anne  f^oole  his  re- 
lict)  lessor  to  the  pkintiff. 
That  the  sitld  Ande,  fls  his  aditiitlisd^tflti  afterwards 
did  enter  into  thef  pfeiAiscfs,  ditd  did  dcfihi^,  pro  ui  id 
the  declaration,  to  thD  pkintitT;  who  entered,  and 
was  pOstsessed  qnousqUe  the  defblidant  ejected  him, 
pro  ut  the  pidintiff  hflth  eotoplatried ;  sed  Utmm  super 
tola  materia  the  derMdattt  be  gUiify  6t  Aot,  ignarani 
et  rf,  i^c. 
tJpM  this  verdict  the  eAse  in  etkti  is  thitf  :-^A  leAse  is  made 
to  Henry  Poole  und  Edward  Poole  for  th^f  lives,  And  the  life 
of  thdsufrivor  ofthetn,  itfud  afterwards  to  the  eleeutors  and 
adttinhtrators  of  thsf  sorvitof  of  (hem,  for  for ty*6A«  years,  to 
ft(«  accounted  fVom  the  cfeath  of  the  sunritor  of  fbeiti,-  and  from 
(htoed  folly  Cdftlpldte  and  ended.    Th^  grant  th<»  premises  to 
unother  for  their  livcid,  nttA  tcrt  the  term  of  i^orty-6nc^  years,  to 
be  HccDiinted  ffoM  the  death  of  thd  sufVlvor  of  th^m. 

Ami  wb«th€fr  thiif  be  t  gobd  ^ramt  to  <<ontey  the  term  for 
fbrty-ond  years  is  the  question ;  for  If  it  do  not  pass,  then  the 
plllifrtiff( being  lessee  td  the  adminidtratrit  of  fidward  Poole^ 
Who  snrvived)  hath  a  good  title. 

And  I  am  of  opinion  that  this  grant  to  Edwafd  Poole  of  thU 
ternf  of  forty-one  year^,  limited  to  the  executors  aiod  adminis* 
tnlfors  of  the  survivor  of  them,  being  made  before  it  fs  known 
which  of  them  survives,  is  a  void  grant.    And  so  judgmen 
ought  to  be  given  for  thci  plaintiff. 

I  grbund  my  opinion  dpon  the  rule  of  law ;  no  man  can 
grant  or  assign  that  to  a  stranger^  which  he  hath  not  himselA 
at  the  time  of  the  grant  to  gftant  Or  assign.    The  law  is 
Strict  in  this,  that  it  allows  not  ^  man  to  grant  a  thing  in  ac 
Hon,  arrt  a  bond;  much  less  a  right  of  action,  nor  a  possibility  t 
a  ffYing^r.    It  is  the  sixth  question  resolved  in  Lampet*s  cate^ 
10  Co.  47«  b.    One  possessed  of  a  term  for  dve  thousand  years^ 
deviseth  it  to  John  Morrice  for  life,  remainder  io  £lizabeth  hifls 
ainter.  ThiSMeculory  interest  cannot  be  granted  to  a  sf  rangefj^' 
tldrill|f  th^  Iffe  of  John  Mofrice;  and  yet  K  was  an  intereslW- 
VWMtetf  fft  hi^,  and  a  po^^bitity  which  necessarily  roust  happen 
ftr  t(l«  RlW  WUI  m>t  presume  any  nran's  fife  shaK  last  fives 

thousancf  year s<. 

Scri^a  mangvantland  before  he  hath  an  estate,  and  aftenr 
flM  ^IgM  df  the  landf  descend,  or  com&  unto  him  %  this  shall  nofl 
bind  him,  if  there  be  no  estoppef  in  the  case.    And,  therefore^ 
in  Sir  Marmadu^  WimlPs  case,  in  m)  Lcird  fToWt^  fol.45. 


^1 


>^( 


n 


in  th€  Common  PUan  and  in  other  Courts.  Wi 

iM  m  tail  of  an  adrowson,  and  bhi  ^n  join  in  a  grant  of       itti. 

m^xX  avoidaaee ;  the  tenant  iit  tail  dieti ;  thid  ihall  not  bind      ^"-^v^^ 

IM,  boeauto  he  bad  nothing  at  Xht  time  of  the  gtMXy  in       ^oo^^ 

Mtloa,  dr  irighf,  tiot  actnal  possibility.  Rigaay. 

aball  not  mahiply  cases  upon  this  head ',  the  learning  is 

lota*    Bat  the  reason  is  obsertable :  the  law  so  mueh  at^ 

»  buying  of  titles  and  riglits  where  there  is  not  an  actual 

te^  as  tending  to  multiplication  of  suits^  and  introducing  of 

siperty  and  maintenance,  that  it  provides  that  no  possilnlity 

lotitiflgency,  though  necessarily  to  happen,  no  right,  title, 

bing  in  action  shall)  k>e  granted  to  strangers,  though  ft  may 

vlaatad  to  the  terretemints. 

fdw  In  oar  case,  when  the  lease  was  made  to  Edward  and 

ary  for  tifvs,  and  aAerwarAs  to  the  executors  and  admirris*  Lea»e  for 

lira  «pf  the  surfitor  of  theta  for  ferty«one  years,  it  is  clear  !»▼««  two  re- 

t  the  term  of  forty-one  years  vests  in  neither  of  them  at  the  ycars^  to  Uie 

a*f  tbe  lease  nade«  becaase  it  is  not  known  which  of  them  execdtorsand 

,1  •  auministra- 

U  aarvtvt«  tors  of  ihc 

tui^ivor,-'-'4lie  ieiw  fM-  fear»  y/ts^  }a  aeilher  of  Uiem. 

dany  n^t,  but  if  either  of  them  had  been  dead^  (hut  the  in  chattels, 
rte^Woold  hate  vested  in  the  survivor,  nofwithsfanding  the  thelimiiin^ 
M  was  limited  to  his  executors  ;  f^r  in  chattels,  the  limiting  ^^  executors 
estatir  to  the  executors,  where  the  party  himself  hath  an  where  the 
Eite  precedent,  vests  it  in  himself;  as  in  an  inheritance,  where  Kath^anestoie 
s  Urniled  to  the  heir,  it  vests  In  the  party  himself.  And  so  the  precedent 
r  iv  taken  clearly  at  this  day,  the  difl^r^t  Opinions  are  in  J^^l^'"  ; 
a«ner*8  case,  14  Eliz.  309.;  and  in  Sparke^'s  case,  3  Cro.  849.  an  inherit- 
\.  As  it  appears,  C.Com.  fol.54.  b.  If  a  lease  be  made  to  one  *°f  ® '^"^llJIJf 
life,  remainder  to  his  executors  for  years,  it  vests  in  himself,    vests  it  in  the 
iut  in  this  case  both  of  them  cannot  have  the  estate,  be-  party  himself. 
ise  it  is  limited  to  the  executors  of  the  survivor,  and  so  to 
I  Mif ;  and  who  that  one  shall  be  non  constat  at  the  time  of 
p  grant.     In  Bigi^ot  and  Smith's  case,  1  Croke,  lOS.  in  the 
teha^uer,   and  affirmed  in  the  Exchequer  Chamber,   one 
Ices  a  feoflment  to  the  use  of  himself  and  his  wife,  and  the 
M of  the  survivor;  and  after  the  husband  alone  makes  a 
ffinent.    Andadjudgedthis  feofTment  Was  good  against  the 
ffr  sortftfag,  because  the  fisre  shnpte  was  in  confins:ency  ;  and 
IjUffipefs  case,  fol.  di.  a.,  my  LordCoke  puts  xhe  case  out 
Ihe  register. -^Lands  are  g^Iven  to  the  baron  and  feme,  and  to 
¥  hairs  of  the  hody  of  the  survivor.     Thi^  estate  fait  is 
t  executed  :  and  if  they  make  a  lease  by  indetilure,  and  ot>- 
i-^thatirctlfDsfanc^s  of  feases'by  tenants  in  tail,  required 
lie  atatWte  of  Si  H.  8.,  yet  the  lease  is  liol  good ;  for,  by 
mm  tff  fhe  aocartahify  of  the  gwvivor,  the  estafe  was  not 
aiei#«    Th^  dMO  h  there  put  to  be  rcfslolved,  17  filis.  in  f^.ili 
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Fools 
Basket. 


Baron  may 
dispose  the 
interest  of 
the  feme 
be  it  a  present 
interest,  or  a 
future  inte- 
rest, or  possi- 
bility, as 
fully  as  if  the 
person  bein^ 

sole  had  done 
it 


A  lease  is  made  to  baron  and  feme  for.twenty*oiie  years,  re- 
mainder to  the  survivor  of  them  for  twenty-one  years ;  and  the 
husband  grants  away  the  term  :  this  was  a  void  grant  for  the 
uncertainty  of  the  person ;  for  although  the  husband  may  dis- 
pose of  all  chattels  reals,  which  are  the  wife's,  yet  in  this  case 
neither  the  husband  nor  the  wife  nod  riens  tanque  surxdvoTy  so 
are  the  very  words  of  the  book ;  which  is  our  very  case ;  saving 
that  is  of  a  baron  and  feme,  and  ours  is  of  two  joint-tenants. 
But  in  Croke- s  Reports  of  Anne  Mayow's  case  (not  printed 
among  the  other  cases,  because  reported  by  my  Lord  Coke) 
Popham,  Chief  Justice,  puts  that  very  case  to  be  adjudged,  17 
Eliz.  to  be  to  two  joint-tenants  for  twenty-one  years,  remainder 
to  the  survivor  of  them  for  twenty-one  years ;  and  in  ^3  Cro, 
fol.  841.  in  the  case  of  Sparke,  it  is  again  cited  so  by  mjLiord 
Popham,  so  to  be  adjudged  upon  a  limitation  to  two  joint* 
tenants. 

This  being  an  authority  in  terminis^  my  brother  Keelyng'en- 
deavoured  to  have  avoided  at  the  bar,  by  saying  it  was  the 
same  case  with  that  which  my  Lord  Coke  puts  of  baron  and 
feme ;  and  allows  it  in  that  case  to  be  law,  because  the  feme 
having  nothing,  and  not  being  able  in  law  to  join,  the  busband 
alone  could  not  grant  away  his  wife's  possibility,  or  fiitore 
estate.  But  two  joint-tenants  have  a  capacity  to  grant  their 
possibility  or  future  estate. 

Admit  they  were  but  one  case,  as  my  brother  would  have  it; 
yet  this  weakens  not  the  authority  ;  for  it  shews  these  Judges 
made  no  difference  betwixt  the  case  of  baron  and  feme,  and 
joint-tenancy,  in  this  point;  but  that  the  same  reason  held  in 
both  cases ;  that  the  grant  was  not  good,  because  neither  of 
them  had  the  estate,  but  it  was  uncertain  who  should  have  it. 

But,  3dly,  I  hold  there  is  no  difference  in  the  reason  of  law 
in  the  case  between  baron  and  feme,  and  two  joint- tenants,  as 
to  this  matter ;  for,  in  case  of  chattels,  I  ^hold  it  regularly  truo' 
the  baron  may  dispose  the  interest  of  the  feme,  be  it  a  present 
interest  or  a  future  interest  or  possibility,  as  fully  as  if  the 
feme,  being  sole,  had  done  it.  And  that  appears  by  the  ■  prin- 
cipal case  of  Lampet, — a  devise  of  a  term  for  5,000  years,  was 
made  to  John  Morrice  for  life,  remainder  to  Elizabeth  Mor* 
rice.  She,  having  this  possibility,  takes  husband ;  it  is  agraed 
that  her  husband's  release  to  the  devisee  for  life  bars  her,  and 
discharges  the  possibility;  and  yet  it  was  but  a  possibility,  and 
in  his  wife's  right 

But  the  true  difference  is  between  a  conveyance  by  way  ^ 
exoneration  and  discharge  to  the  terre-tenant,  or  one  that  h 
concerned  in  the  land,  which  the  law  allows,  as  it  doth  tbft 
purchase  of  a  bare  right  or  title ;  and  the  grant  or  assignmeqi^ 


in  the  Common  Pleas  and  in  other  Courts.  369 

of  it  to  a  stranger,  as  our  case  is.    And,   therefore,  as  in     v3J??\ 

Lmnpef  8  case,  where  a  term  was  devised  to  one  for  life,  re*       p 

mainder  to  another,  a  release  to  the  devisee  for  life  was  held 

good.     So  in  Johnson  and  Trumpett's  case,  Car.  1.  B.  R.  it     Haskit. 

was  adjudged  that  a  release  or  discharge  to  him  in   reversion 

was  also  good  ;  for  it  enured  by  way  of  exoneration,  or  .dis« 

dbarge,  of  the  estate  in  both  cases.    In  Lfampet*s  case  it  was 

Ihrllier  agreed,  if  the  devisee  for  life,  and  the  baron,  as  that 

siae  is,  or  other  person  who  hath  the  executory  interest,  had 

oioed  in  a  grant  to  a  stranger,  it  had  been  a  good  grant.     But 

be  reason  is  apparent :  the  whole  estate  in  law  moved  from 

be  deTiaee  for  life,  and  so  must  have  been  pleaded  ;  the  exe- 

ntory  interest  passed  only  by  way  of  discharge  and  exonera- 

ioa  ;  and  it  wrought  only  as  to  the  confirmation  of  the  estate 

aased  by  the  first  devisee.    And  so  it  is  expressly  said  in  the 

ook  ^'  that  it  is  the  grant  of  him  that  hath  the  term,  and  the 

alease  or  confirmation  of  the  other.*'    And  upon  this  ground 

r  passing  an  interest,  by  way  of  exoneration  and  discharge, 

:   might  have  been  of  more  doubt  in  our  principal  case,  if 

Sd^rard  and  Harry  Poole  had  joined  in  a  release,  discharge, 

irreoder,  or  rather  defeasance,  of  this  contingent  estate  for 

irCy-one  years  to  him  in  the  reversion,  whether  it  had  not 

ot  been  good  ;   I  say  it  had  been  a  greater  doubt.     I  do  not 

iy  it  bad  been  good ;  for  it  much  differs  from  Liampet^s,  and  Release  or 

iMBse  other  cases  there  put.    There  was  an  actual  possibility  surrender  of 

Mted,  which  would  descend  to  an  executor,  though  the  person  esutefor 

rlio  had  the  possibility  had  died  :  but  it  is  not  our  present  case,  years. 

ad  1  shall  not  now  deliver  any  opinion  on  it.     But  in  our 

principal  case,  it  being  a  grant  to  a  stranger,  it  is  against  the 

eaaonoflaw,  as  well  as  against  the  authorities  before-men- 

ionedy  that  it  should  be  good ;    there    being    no  estoppel, 

lecanse  the  whole  truth  appears  upon  the  indentures  them* 

elves* 

If  the  assignee  of  Edward  and  Harry  Poole  had  brought  an 
feciionejirma:  upon  the  assis^nment, — upon  whose  lease  should 
le  have  declared  ?  If  he  had  declared  upon  a  lease  by  both, 
hsit  had  not  been  true  ;  for  it  was  not  granted  to  both,  and  so 
lot  good  according  to  the  reason  of  Treport'scase,  6  Co.  And 
le  cannot  declare  upon  the  lease  of  one,  because  he  knows  not 
irltich  one  that  is. 

B9y  brother  Keelyng  would  have  this  term  for  forty-one 
^ears  not  to  be  a  remainder  but  a  future  interest ;  and  objected, 
ibere.wasno  contingency  in  the  estate,  for  it  is  certain  there 
aiost  be  a  survivor  ;  and  it  is  certain  the  forty-one  years  must 
s^MDOience  after  the  death  of  the  survivor;  and  so  there  being 
^4ily  a  contingency  in  the  person,  and  not  in  the  estate,  all 
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1663«        persons  quoad  interest  concurring,  it  might  be  assigned  over ; 

"^-^^^V^^      and  he  urged  Littleton^s  case,    Litt.  Sect.  648.  that  ererj 

Poole       j^„j  of  fee  simple  may  be  charged  in  fee  by  one  way  or  other. 

g^*^'  Y      ^^^9  therefore,  though  in  the  case  of  a  parson  the  fee  be  in 

abeyance,  yet  the  parson,  patron,  and  ordinary,  being  all  the 

persons  quoad  interest,  their  grant  is  good  ;  for  none  shall  have 

prejudice  but  they,  their  heirs,  and  successors ;  and  so  here 

the  grant  is  good,  because  all  the  persons  who  are  concerned 

joins  in  it. 

Whether  this  term  for  forty-one  years  to  the  executors  o 

the  survivor,  after  the  death  of  Edward  and  Henry,  be  a  b 

future  interest,  or  a  remainder,  will  not  be  much  material  i 

our  case;  neither  is  there  much  difference  between  a  me 

future  interest  for  years,  and  a  remainder  for  years,  it  being 

A  remainder    case  of  a  chattel ;  for  a  remainder  for  years  hath  not  that  de^-^  ^< 

*^t  th^rd        P®n^®"^y  upon  the  precedent  particular  estate,  as  a  remainden^  ai 

pendency         of  freehold  hath :  but,  though  the  particular  estate  be  gone 

"*Sr"i^^Jt*^  y®^  ^^  remainder  being  once  raised,  it  may  subsist  without" 

cnlar  estate,     thejparticular  estate,  there  being  no  inconvenience  by  abey- 

asaremainder  ance,  a  suspension  of  the  freehold,  as  the  case  would  be,  if  ■ 

Y^gj^^  remainder  of  the  frank  tenement  were  in  abeyance  or  suspei 

sion.  But  whether  it  be  a  remainder  or  future  interest,  am 
not  a  remainder ;  yet  it  is  not  a  present  title  to  a  future  ii 
terest  or  remainder.  As  where  lands  are  limited  to  A.B.  dm  vt 
twenty-one  years,  after  the  death  of  J.  S,,  A.  B.  hath  a  presem^Bnt 
right  to  a  future  interest.  But  in  this  case  of  limitation  ^^aof 
the  term  to  the  executors  of  the  survivor,  it  is  a  contingei^^Bit 
interest  not  vested  till  the  contingency  happens ;  and  so  till 
not  to  be  granted. 

But  I  hold  in  our  case  it  is  a  contingent  remainder  for 


and  that  there  may  be  to  some  purposes  a  material  different 

between  a  bare  future  interest,  not  depending  upon  such  a  pa 

If  lands  are      ticular  estate,  and  a  remainder ;  and,  therefore,  in  our  case 

SrthcirUviw,  ^^^^^  ^^®  8'^®°  ^^  ^^^  ^^^  ^^eir  lives,  remainder  after  th< 
remainder       deaths  to  their  executors  or  administrators  for  forty-one  yeai 
deSh^to*^       I  hold,  if  they  surrender,  or  otherwise  determine  their 
their  execn-     for  lives,  the  forty-one  years  begin  presently ;  because  it  w& 
torsoradmi-  ^  remainder  immediately  depending  upon  the  other  estate -^ 

ntstrators  for      %•%•     %  t^        -i       ai»i..^..»        .      .  ^ 

forty-one        whicn  is  determined.    And  though  it  is  limited  to  begin  al 


f  ^r"  de  ^^^  ^^^^^  deaths,  and  they  are  not  yet  dead,  yet  that  limitation  wp 
otheAise^*^    ^^i  expressio  eorum  qui  iacUi  insunt;  for  it  would  natnraLtf^'' 
determine       have  begun  after  their  deaths^  if  it  had  not  been  expressed. 
for  Tim,  the  ^^  ^^  ^  ^^  ^^7  ^^^  granted  away  their  terms  for  forty-one  f 

forty-one  yean  beetn  presently. 

And  so  It  is  if  tbeyliad  granted  away  their  terra  for  forty-one  years,  and  after 
surrendered  their  estate  forlivcs,  the  ^ntee  mi^ht  have  entered  presenUy, 
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and  after  surrendered  their  estate  for  lives,  or  destroyed  it  by 
fine,  the  grantee  might  have  entered  presently.  And  it  alters 
not  the  case,  that  the  forty-one  years  is  limited  to  be  computed 
from  the  death  of  the  survivor;  for  the  law  would  have 
sopplicd  those  words  without  that  limitation.  The  time  of  the 
commencement  of  the  forty-one  years,  of  its  own  nature,  was  to 
be  accounted  from  the  death  of  the  survivor ;  and  if  it  com- 
menceth  sooner,  it  is  not  the  natural  but  accidental  time  of 
commencement  of  it.  But  now,  if  a  lease  for  life  be  made  to 
two,  and  then  by  another  deed  a  lease  is  made  to  a  stranger  for 
Ibrty-one  years,  to  begin  after  their  deaths,  which  is  a  bare  fu- 
ture interest,  although  they  so  surrender  or  forfeit  their  estate; 
yet  this  future  interest,  as  I  conceive,  shall  not  commence  till 
after  their  deaths,  because  it  was  not  a  remainder  depending 
upon  the  former  estate,  but  the  limitation  for  the  commence- 
ment of  it  is  collateral. 

And,  therefore,  as  to  the  distinction  that  is  put,  that  here  is  a 
contingency  in  the  person  and  not  in  the  estate ;  I  am  of  opi- 
nion (though  I  do  not  help  myself  upon  that  point)  that  in  our 
principal  case  here  is  a  contingency  in  the  estate,  for  the  estate 
fbr  lives  may  determine  before  the  term  for  forty-one  years 
▼ests.  As  if  Edward  and  Henry  should  surrender  to  the  lessor, 
or  both  levy  a  fine  sur  conusance  come  ceo^  ^c,  which  is  a  for- 
feiture, their  estates  are  determined  before  the  forty-one  years 
vested  in  either,  and  so  before  it  ever  rise. 

And  the  law  looks  upon  a  far  more  remote  possibility  than 
that,  as  we  may  see  in  Sir  Hugh  Cholmley's  case  :  if  lands  be 
given  to  A.  for  his  life,  remainder  to  another  for  the  life  of  A., 
the  law  looks  upon  this  remainder  as  good  for  the  possibility  of 
determination  of  the  other  estate  by  forfeiture.  And  I  conceive 
it  to  be  a  good  rule  in  law,  that  tirhere  an  estate  for  years  is 
limited,  or  future  interest,  and  when  it  should  begin  there  is 
none  to  take  it,  that  it  shall  be  void.  As  if  lands  be  lirnited  to 
J.  S.  for  life,  the  remainder  to  the  first  son  of  J.  D.  for  forty- 
one  years ;  and  J.  S.  die,  or  his  estate  determine  before  J.  D. 
have  a  son,  this  term  shall  never  rise,  because  there  was  none 
to  take  it  when  the  estate  did  determine.  So  in  our  case,  if 
Edward  and  Henry  determine  the  estate  limited  to  them  for 
their  lives,  by  surrender  or  forfeiture,  the  estate  for  forty-one 
yean  to  the  executors  of  the  survivor  of  them  being  to  take 
place  upon  the  determination  of  their  estate  for  lives,  and  none 
being  then  to  take  it  (for  it  cannot  vest  jointly  in  both)  it  must, 
therefore,  be  void. 

But  whether  there  be  any  contingency  in  the  estate  or  not, 
tbe  uncertainty  of  the  person,  as  I  said  before,  at  the  time  of 
the  grant  made,  is  sufficient  to  make  the  grant  by  Edward  and 
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Henry  of  the  term  of  forty-one  years  (which  neither  of  them 
then  had)  to  be  void.  For  as  for  Littleton's  case,  the  reason 
given  by  him  why  a  rent  given  by  a  parson,  patron  and  ordinary 
is  good,  is,  because  those  who  have  the  interest  joia  in  the 
grant.  They  had  all  a  present  interest ;  none  had  any  future 
interest :  and  the  same  law  is  of  an  alienation  of  the  land.  But 
put  the  case,  that  the  patron  was  but  tenant  for  life  of  the  ad- 
vowson,  with  the  remainder  to  the  right  heirs  of  J.  S.,  the  join- 
ing of  the  patron  with  the  parson  and  ordinary  would  not 
make  the  grant  good,  because  all  the  interest  was  not  in  them. 
And  the  difierence  is  well  taken,  C.  C.  S43.  a.  ^'  Where  the 
right  of  fee  simple  is  perpetually  by  judgment  of  law  in  abey- 
ance, without  any  expectation  to  come  in  esse/  there  he  that 
hath  the  qualified  estate,  concurrentibus  his  quos  in  jure  requi" 
runtuvj  may  charge  or  alien  it.  But  when  the  fee  simple  is  in 
abeyance,  and  by  possibility  may  every  hour  come  in  esse^  as  if 
a  lease  for  life  be  made,  the  remainder  to  the  right  heirs  of  J.S., 
the  fee  simple  cannot  be  charged  till  J.S.  be  dead;  and  so  is 
Littleton  to  be  understood, — viz.  that  either  it  may  be  charged 
in  prmsentiy  or  in  fuiuro;"  these  are  the  words  of  my  Lord 
Coke,  and  in  reason  come  fully  home  to  our  case.  Edward 
and  Harry  Poole,  all  the  time  of  this  grant,  had  no  estate  in 
'this  term  granted ;  and  so  all  persons  quoad  inleressebani  did 
not  join. 

2dly,  The  estate  was  in  abeyance  or  contingency ;  and  by 
possibility  might  every  hour  come  in  esse;  and  could  not,  there- 
fore, be  conveyed  before. 

So  that  upon  the  whole  matter,  the  grant  being  void,  as  being 
made  before  Edward  and  Henry  had  any  thing  in  the  term  for 
forty-one  years,  Edward  aflter  surviving,  it  first  vested  in  him ; 
consequently  it  is  in  his  administratrix,  the  lessor  of  the  plain- 
tiff; and  therefore  that  judgment  ought  to  be  given  for  the 
plaintiff. 
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PINKER  V.  LITCOTT.  (a) 
Intr,  Mich.  15  Car.  2.  Rot.  411. 

Dg  lessee  of  lands  of  the  Chancellor  of  St.  Paul's,  for  the  life 
mselfy  and  of  his  two  sons  B.  and  C.,  grants  all  his  estate 
in  to  trustees  to  the  use  of  himself  for  life,  and  after  his  de-* 
I  to  the  use  of  Rebecca,  his  wife,  for  her  life,  and  after  her  de* 
(y  to  the  use  of  his  son  B.,  and  his  heirs  ;  the  whole  estate  of 
I  Tested  in  himself  by  the  first  limitation ;  and  by  the  third 
ition,  a  use  is  executed  in  B.,  and  his  heirs,  by  way  of  spring- 
ise.    ScMUla  juris.) 

IMAN,  C.J. 

*Mone  firmas  by  Vincent  Pinker  against  John  Litcott,  ^^^^^  n^, 
he  demise  of  Francis  Litcott,  of  the  rectory  of  Yeling,  No.  57.  fol. 
lee  Elling ;  I  messuage,  50  acres  of  land,  20  acres  of  mea-  ^^^' 
md  SO  acres  of  pasture,  with  the  appurtenances  in  Yel- 
berwise  Elling,  upon  the  general  issue  a  special  verdict 
■nd  before  me, — 

That  Thomas  Turner,  Chancellor  of  the  Cathedral 
Church  of  St.  Paul,  London,  was  seised  of  the  said 
rectory  of  Yeling,  otherwise  Elling,  (unde  ienementa 
infra  scripta  cum  periinentibus  in  quibus  suppon,^  Sfc, 
$unty  et  a  tempore^  S^c.fuerunt  parcelL)  in  his  demesne 
as  of  fee,  in  jure  cancell.  sues  prasd.;  and  being  so 
eeised,  &c.  13  August,  12  Car.  by  indenture,  &c.  de- 
mised the  said  rectory  and  tenements  to  Thomas 
Litcott  the  elder ;  habend.  to  him  and  his  assigns^  dur^ 
ing  the  natural  lives  of  the  said  Thomas  Litcott  the 
elder y  and  of  Thomas  Litcott  his  son^  and  heir  apparent ^ 
and  of  Francis  Litcott^  his  second  son^  and  the  lives 
and  life  of  the  longer  liver  of  them.  That  15  August, 
1636,  livery  and  seisin  was  duly  delivered  to  the  said 
Thomas  Litcott  the  elder ;  by  virtue  whereof  he  was 
'  seised  in  his  demesne  as  of  freehold,  for  the  term  of 
the  lives  of  the  said  Thomas  Litcott  the  elder,  and  of 
the  said  Thomas  and  Francis  the  sons,  and  the  longer 
liver  of  them  ;  and  being  so  seised^  postea^  S^c.  15  Sept. 
18  Car.  1.  the  said  Thomas  Litcott  the  elder,  by  in- 


he  argument  of  counsel  in  the  special  verdict;  and  that  the 

e  is  reported  by  Carter  45.  judgment  was  ag^ainst  the  defendant, 

e  was  ''adjudged,  17  Car.  2.  which  is  contrary  to  the  opinion  of 

r    Harg.  MS.  No.  57,  fol.  the  Chief  Justice, 
lie  Roll  slates  full  entry  of  ^ 
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denture,  did  grant,  aBsign,  and  tranBfer  to  Thomas 
Flexney,  John  Grubb,  and  John  Allison,  and  the 
survivor  of  them,  and  their  executors  and  administra- 
tors, and  the  survivor  of  them,  the  rectory  and  tene- 


ments aforesaid,  and  all  the  estate  of  the  said  Si 

Thomas  Litcoit  the  elder,  of  and  in  the  same,  habend, 

to  them  and  the  survivor  of  them,  and  their  execo 

tors,  administrators  and  assigns,  and  the  survivor  o 

them,  for  and  during  the  lives  of  the  said  Thomas  t 

elder,  and  Thomas  and  Francis  the  sons,  and  th< 

longer  liver  of  them,  to  such  uses,  intents,  and  por 

poses,  and  under  such  conditions,  limitations,  an 

agreements,  as  are  after  in  the  said  indenture 

and  expressed,  and  to  no  other  use,  intent  or  purpose 

viz.  To  the  use  of  the  said  Thomas  UicaU  the 

for  his  life  ;  and  after  his  decease^  to  the  use  qfJRebece 

his  wife^  and  of  her  assigns^  for  and  during  the  life  ^ 

the  said  Rebecca^  if  the  said  Thomas  and  Francis  IA» 

50115  should  so  long  live  ;  upon  trusty  confidenee,  an 

condition,  that  she  and  her  assigns,  out  of  the  profi 

of  the  premises,  should  maintain,  breed,  and 

all  the  children  of  the  said  Thomas  Litcott  the  eld 

vrith  all  necessaries  needful  and  useful  for  their 

casions,  and  as  the  children  of  the  said  Thomas  a 

Rebecca ;  and  should  allow  and  pay  out  of  the  pr^ 

roises  50/.  yearly,  to  the  said  Thomas  the  son,  at  t 

four  feasts,  &c.  when  the  said  Thomas  the  son  shour 

attain  the  age  of  twenty-one  years,  and  also  to 

said  Francis,  and  to  Peter  Litcott,  and  John  Liitco 

other  sons  of  the  said  Thomas  the  elder,  40/. 

yearly,  in  manner  and  form  aforesaid^  when  th 

should  attain  their  ages  of  twenty-one  years ;  a 

after  the  death  of  the  said  Rebecca,  that  the 

Flexney,  Grubb,  and  Allison,  and  the  survivor 

them,  and  the  executors  and  administrators  of  the 

and  the  survivor  of  them,  should  stand  and  be  set 

of  the  premises,  to  the  use  of  the  said  Thomas 

the  son^  his  heirs  and  assigns^  for  and  during  the  It 

of  the  said  Thomas  and  Francis,  the  sons,  and 

longer  liver  of  them  /  upon  condition  that  the 

Thomas  Litcott  the  son  should  become   bound  F 

obligation,  with  sufficient  sureties,  to  the  said  Fl< 

ney,  Grubb,  and  Allison,  and  the  survivor  of  the 

the  executors  and  administrators  of  them,  and 

survivor  of  them,  to  pay  to  the  said  Francis, 

and  John,  the  said  several  sums  and  annuities 
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as  aforesaid.    And  the  Jury  further  find  livery  and 
seisin  duly  given  to  Thomas  Flexney,  to  the  use  of  the 
said  Flexney,  Griibb,  and  Allison,  and  their  assigns ; 
by  virtue  whereof,  and  of  the  Statute  of  Uses,  the 
said  Thomas  Litcott  the  elder  was  seised  of  the  pre- 
mises as  in  his  demesne  as  of  freehold  for  the  term  of 
his  life,  remainder  tncfe,  prout  lex  posiulaL    And  they 
find  the  death  of  Thomas  Litcott  the  elder,  so  seised, 
SO  Dec.  1643 ;  and  the  survivorship  and  entry  of 
Rebecca,  93  Dec.  1643,  and  seisin  proui  kx  posiuIiUy 
and  her  death,  1  Martii,  1649,  so  seised,  post  ea  quas 
et  antCj  Sfc.  4  Martii,  1649,  Flexney,  Grubb,  and  Al-  . 
lison,  did  enter  and  were  seised ;  that  10  Apr.  1659, 
Grubb  and  Allison  died,   and  Flexney  did  survive 
them,  and  held  himself  in  the  premises,  and  was 
.  thereof  sole  seised  protf/,  SfC.  that  afterwards,  and 
antCy  Sfc.  sci.  1  Maii,  1659,  Thomas  Litcott  the  son 
died ;  that  afterwards  the  SOth  of  May,  1659,  Thomas 
Flexney,  by  indenture,  did  demise  to  the  said  Francis 
and  Peter,  rectory  et  tenemenia  prcad.  habend.^  one 
moiety  to  Francis,  and  habend.  the  other  moiety  to 
Peter,  and  their  executors,  administrators  and  as- 
signs, from  the  annunciation,  &c.  then  last  past  for 
forty-one  years,  if  Francis  should  so  long  live ;  by 
virtue  whereof  Francis  entered,  and  was  possessed, 
prouty  SfC.  and  made  the  lease  to  the  plaintiff  prouty 
SfC.  by  virtue  whereof  the  plaintiff  entered,  and  was 
possessed  ;  and  being  so  possessed,  the  said  John 
Litcott,  the  defendant,  being  the  son  and  heir  of  the 
said  Thomas  the  son,  after  the  said  twentieth  day  of 
July  did  enter,  and  eject  the  plaintiff.     Sed  utrum 
super  toid  maieridj  the  defendant  be  guilty  of  the  tres- 
pass and  ejectment,  ignorant, '&c.  et  si  sic. 
be  case  in  substance  is  but  this: — ^Thomas  Litcott  the 
',  being  tenant  for  the  lives  of  himself  and  his  two  sons, 
mas  and  Francis,  assigns  to  Flexney,  &c.  to  the  use  of 
elf  for  his  life ;  and  after  his  decease,  to  the  use  of  Rebecca, 
rife,  for  her  life,  remainder  to  the  use  of  Thomas^  the  sotij 
his  heirs.    Thomas,  the  father,  and  after  Rebecca  died  ; 
grantees  entered ;  Thomas,  the  son,  died ;  the  defendant 
I  heir.  Flexney,  the  surviving  grantee,  leaseth  to  the  lessor 
a  plaintiff;  who  making  the  ejectment  lease  to  the  plaintiff, 
d^ndant  being  heir  to  Thomas  the  son,  entered  upon 

rthat  the  question  is,  whether  any  estate  was  executed  by 
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1S65.       the  etatote  of  S7  H.  S.  of  uses  in  Thomas  the  son,  or  tbe  de^ 

^^^^^^      fendaot  hi^  heir;  for  if  it  were  not  ezecated,  then  theeililB 

P1.VKIS      j„  1^^^  gf^^^  il^^  death  of  Thomas  the  elder,  and  Rebecca  ka 

LrrcoTT.      ^'^^7  remained  in  Flexney,  and  the  olher  granteCB,  aoder 
Kccleiiaslical  whose  e^^tate  the  plaintiflf  claims. 

^^OMTlifeof      ^"^  ^  ^^^^  \\i^T^  was  a  good  estate  raised  to  Thomas  Ae 

.%.  sad  B.aiMl  son,  the  ri^ht  whereof  descended  to  John,  the  defendant,  kii 

C.  lie  hath      £on  and  heir;  and  his  entry  being  lawful,  judgment  oi^ght to 

ettate.  ^  ?iven  for  the  defendant. 

h  Co.  IS.  I  bhall  rather  open  than  argue  the  case,  as  being  thodeamt 

C  C  41.  b.      ^^y  ^^  resolve  what  may  seem  difficult* 

4S.  t.  First,  then,  when  the  Chancellor  of  Pfturs  made  a  lease  tD 

Thomas  Litcott  the  elder,  for  the  lires  of  himself  and  his  tVD 
M>iift,  he  had  but  one  entire  esiatey  determinable  upon  the  deslh 
of  the  survivor  of  them  three,  and  not  several  estates ;  and  the 
pleading  clears  that,  virlute  cujus,  he  was  seised  in  his  dumine 
ut  de  libera  tenemento  pro  termino  viiarum  ipsiui  Timnw  JJh 
cotij  sen.j  et  prasdiclorum  Thomas  LitcoH  et  FraaCm  IMM 
Jiliorum  ei  vita:  eorum  diutius  vizenL 

Where  A.  And,  therefore,  in  the  second  place,  to  consider  a  little  the 

^^thJuiTof  "^^">*®  ^f  ^^^  e^^a^e  ;  I  conceive,  if  Thomas  the  elder  hsd 
himself  sod     granted  the  land  to  grantees,  for  the  life  of  himself,  and  not 

B^^  *'d^C**      ^^^  ^^^  ^'^'^"  ^^  '^'^  ^^^  ^^"^  ^^^'  ^^^^  ^^  passed  the  whob 
Md  frraiiUthe  estate  to  the  grantee ;  or  for  the  life  of  either  of  his  sons,  sod 
jfnd  ^j^^}^^     not  for  his  own  life,  this  had  also  passed  the  whole  estate  and 
Mir,  or  for       freehold  to  the  grantees.     Not  that  the  grantee  had  any  lai^ger 
the  life  of  B.    estate  than  for  the  life  of  the  cestui  que  rie,  for  whose  life  it 
mwen  the        ^^^  granted  :  but  the  w hole yreeAo/J  passed  during  that  time, 
whole  estate,  it  being  but  one  estate  of  freehold ;  and  there  was  only  n  con- 
for  tbrnfJ?A  tingency  or  possibility  of  Thomas  the  father,  or  ih^i  cestui  qtii 
questioot  snd  zie  for  wlioiic  life  it  was  granted,  died  before  the  others,  that  it 
there  is  only     should  come  back  again  to  the  grantor.    As  if  tenant  for  life 
gency  or  po»-  grant  the  land  by  lease  and  release,  or  other  conveyance  which 
sibility  that     makes  no  forfeiture,  to  A.  for  his  life,  A.  hath  the  whole  estate; 
back^o  the      ^^^^  'S  ^^  f^^  ^^  ^^'^^  ^^^  grantor  hath  no  estate  left  in  him : 
grantor.  but  if  A.  die,  there  was  such  a  possibility  in  the  eye  of  the  law, 

that  the  tenant  for  life  might  survive,  that  by  virtue  thereof 
the  tenant  for  life  shall  have  the  estate  again,  if  A.  die  before 
him. 
If  tenant  for  But  if  tenant  for  life  by  conveyance,  which  makes  no  fiMr- 
life  grants t^he  fejture,  grant  the  land  to  A.  for  his  life,  remainder  to  B.  for 
life,  remain'  the  life  of  the  tenant  for  life,  this  I  think  is  a  void  remainder; 
lisr  to  B.  for  fQ^  when  tenant  for  his  own  life  grants  it  to  A.  for  his  life,  by 
MAt  for^life,    possibility  A.  might  survive  tlie  estate ;  and  so  he  hath  tha 

the  reniftin-     whole  estate,  and  no  remainder  can  be  limited  upon  it :  but  A. 
deir  is  void* 
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wfh  it  for  the  whole  estate,  but  determinable  by  his  own     ^JJIJJ^ 
leatb ;  and,  therefore,  if  he  die,  living  the  tenant  for  life,  the 
Aoant  for  life  shall  have  it  again.  ^^^ 

*  And  the  reason  is  the  same  with  the  common  case  of  an  eze-     Litcott. 
lutory  devise  of  a  term.     If  a  man  who  hath  a  term  for  years,  Devise  of  a 
ieviseth  it  to  one  for  life,  remainder  to  another,  it  is  not  good  ^™  to  A.  for 
IS  a  remainder  :  but  being  by  will,  it  is  good  as  an  executory  der  to  B.,  Js 
iemsCf  and  it  shall  vest{as  a  possibility ;  but  it  is  not  grantable  >^o^  ^^^^J*  ^ 
»r  assignable  as  a  remainder.  but  it  is  good 

f  A  case  was  cited  at  the  bar  by  Serjeant  Maynard,  to  be  ad--  ss  aa  execa- 
lodged,  IS  Eliz. — Husband  and  wife  tenants  for  life,  remainder  thepo^bUitr 
m  fee  to  the  husband ;  the  husband  makes  a  lease  for  years,  to  B. 
md  dies ;  the  wife  enters ;  the  lessee  for  years  hath  a  possibility  xjunpet*»* 
vhich  he  cannot  grant  over.    Whether  the  law  be  so,  that  the  case, 
lessee  for  years  cannot  grant  it  over  after  such  an  eviction,  may  cwtor?*a«c 
be  questionable :  but  the  reason  of  the  case  is  good ;  if  it  be  cited  in  Ful- 
but  a  possibility,  it  cannot  be  granted  over.  wood's  esse 

*:  So  here,  if  Thomas  Litcott  the  elder  had  granted  the  land  to 
A.  for  his  own  life,  remainder  to  B.,  for  the  lives  of  his  sons 
Thonuis  and  Francis,  I  think  it  were  merely  a  void  remainder; 
for  by  possibility  the  father  for  whose  life  it  was  granted  to  A. 
might  have  outlived  the  two  sons;  and  the  estate  being  but  one 
(«a  I  said  before,)  for  all  the  three  lives,  there  remains  after 
tbe  grant  to  A.  for  the  fiither's  life  but  a  possibility  of  an 
•state  to  B.  after  the  Other's  death;  which  being  but 
a  -  possibility,  and  not  a  remainder,  could  not  be  granted 
over. 

I  cannot  cite  authorities  in  point  to  prove  this ;  for  it  is  but 
tlie  latter  end  of  Queen  Elizabeth  before  it  was  resolved  in 
Boss's  case  that  such  an  estate  for  the  life  of  the  grantee,  and 
of  two  others,  was  a  larger  estate  than  for  his  own  life.    But 
that  being  resolved,  I  think  it  is  a  necessary  consequence  that 
if  he  grant  it  for  his  own  life,  he  hath  no  remainder  in  him 
for  the  two  other  lives,  but  only  a  possibility  which  cannot  be 
granted  over.  As  at  the  common  law,  if  lands  were  granted  to  ^^J[j[^*^  ^ 
ooe  and  the  heirs  of  his  body,  the  donor  had  a  possibility  of 
reverter— -if  the  donee  died  without  issue,  or  his  issue  fiiiled ; 
bat  before  the  statute  2  Westm.cfe  donis  the  donor  had  neither 
s  remainder  nor  a  reversion :  but  these  are  created  by  con- 
•troction  upon  that  statute.    And  that  possibility  of  reverter 
Was  not  grantable  over ;  no  more  here  is  the  possibility  after 
the  death  of  Thomas  Litcott  the  father. 

And  this  may  be  enforced  from  the  common  case.   A  bishop  s  Cr.  4SI. 
Pjr  dean  and  chapter  may  make  a  lease  to  A.,  for  the  lives  of  P^  ^  ^ 

bishop  or  dean  and  chapter  to  A.  for  his  life,  remainder  to  B.  for  his  life,  re- 
raaiodcr  to  C.  for  his  life,  is  not  j^ood. 
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1605.        Kiiitelf,  and  6f  B.  and  C.    That  it  a  good  lease.    Bat  if  it 
^'^'^^'*^^     were  to  A.  for  liis  life,  remainder  to  B.  for  his  life,  remainder 

LiTcorr.  "*°^  '^'*  ^'''^  would  be  dispunishable.  Now,  if  being  the 
actual  (by  tenant  for  three  lives,  of  himself,  B.,  and  C,  he  miglit 
grant  it  to  one  for  his  own  life,  remainder  to  another  for  tiie 
lives  of  B.  and  C,  it  would  be  in  the  same  condition  and  mis* 
A  ''  diief  as  if  it  had  been  originally  granted  to  him  for  his  life,  re* 
mainder  over  for  the  lives  of  B.  and  C.  My  Lord  Coke  puts 
BdMiy  dases  where  out  of  an  estate  for  a  man's  own  life^  Which 
is  but  one  freehold,  several  freeholds  may  be  derived.  Bvt 
all  these  cases  are  where  the  tenant  for  life,  the  grantor,  bath 
C.  (a49*  a.      a  reversion  stiU  iit  him,  or  a  grant  is  made  (c)  by  the  rever- 

See  1^-S.  14w  7  o  -y^  *     J 

IS  B  s.  doo.  irioner's  consent ;  or  that  new  estate  is  partly  derived  or  tastes 
hb.    •  of  the  reversion.  As  if  tenant  for  life  leaseth  to  the  reveraioner 

V^!\^.^^  foir  the  life  of  the  reversioner ;  this  is  neither  forfeiture,  for  be 
Cbtfftte}^^  in  the  remainder  was  party ;  nor  is  it  a  surrender.  And  some 
^j^*^^!^^*^^  boqitt  say  he  batli  a  reversion  in  him  ;  for  to  him  his  own  life 
litj  may  turn  wa9  greater  Aan  the  others.  But  if  he  had  granted  the  land 
to  aa  estate.    ^  g  stranger  for  the  stranger's  life,  it  had  been  a  forfeiture,  if 

there  had  lieen  a  livery ;  and  if  it  passed  by  lease  and  release, 
or  other  coaveyasee,  it  would  be  of  the  same  efect,  the  for- 
feiture only  excepted,  as  if  there  had  been  no  livery.  It  passed 
the  whole  estate  contingently ;  foi*  I  lake  a  diffibrencd  where  a 
man  hath  an  estate  for  his  own  life,  and  there  is  a  conveyance 
ff  bim  and  the  reversioner ;  either  in  granting  to  the  rever- 
sioner, or  to  a  stranger  an  estate  for  the  life  of  the  reversioner, 
or  a  stranger ;  or  an  estate  of  freehold  is  dcfrived  partly  out  of 
the'  reversion,  and  partly  out  of  his  estate;  th^e  perhaps  a 
Feversion  may  be  said  to  be  in  the  tenant  for  life,  because  the 
whole  interest  is  not  extracted  out  of  his  estate.  But  where 
tenant  for  life  grants  the  land  to  another  for  the  life  of  the 
grantee  (if  it  be  by  conveyance  which  make  a  forfeiture)  the 
old  estate  for  Kfe  is  gone,  and  he  hath  gained  a  new  reversion 
ID  fee :  but  if  it  be  by  lease  and  release,  or  the  like,  the  grantee 
bath  an  estate  for  his  own  life,  determinable  by  the  death  of 
the  tenant  for  life,  the  grantor :  but  there  is  no  reversion  in 
the  grantor  grantable  over,  because  as  great,  and  to  aome  par* 
poses  a  greater  estate  was  granted  to  him  out  of  his  estate  as 
it  would  bear ;  and  it  was  but  a  bare  possibility  which  he  had 
of  having  the  land  again. 
It  is  true,  if  land  be  granted  to  A.  for  life,  remainder  to  B. 

(h)  «*  Actuar*    is   supplied   to  a     are  supplied  to  a  blank  in  the  nuna- 
blsak  in  tkc  maauscript.  script, 

(c)  The  words  *<  grant  is  made'' 
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Snt  the  life  of  A. ;  here  it  not  only  a  possibility  of  an  estate  to        1665. 
B.,  but  B.  hath  a  present  remainder,  wbioh  he  may  actually     ^"-^V*^^ 
prant  oyer  during  the  life  of  A.    What  is  the  reason  ?    The      Pii^ker 
remainder  is  not  extracted  ont  of  A.'s  estate  for  life,  but  out     jjnwn* 
>f  the  fee  simple  of  the  grantor ;  he  might  have  granted  the  ^.^^  granted 
reversion  for  the  life  of  A.  by  another  conveyance,  and  that  to  A.  for  life, 
bad  been  a  present  possession  of  the  reversion.      By  the  b^^^ AHife 
■une  reason  he  may  grant  it  as  a  remainder.    But  in  the  case  of  A.,  it  not 
■There  A.,  tenant  for  his  own  life,  grants  the  land  to  B.  for  his  ^^?^  ^^(^ 
lifoy  two  estates  of  freehold  are  to  be  one  to  B.  for  his  life,  ano*  estate  to  B.t 
ther  to  A.  for  his  life,  cannot  be  extracted  wholly  out  of  this  ^^^  B*  hath  a 
Mtate  of  A.  for  his  own  life.  But  yet  B.  cannot  have  it  longer  mi^der^ 
than  it  is  limited  to  him;  and  so   he  leaves  a   possibility  which  he  may 
df  an  estate,  though  not  an  actual  estate  to  A.  if  he  survive  f^^Qg  ^^ 
him.  life  of  A. 

This  being  the  case  at  the  common  law,  in  the  third  place 
vhen  this  estate  to  Thomas  Litcottfor  the  livesof  himsdf  and 
two  sons  is  by  him  granted  over  to  the  use  of  himself  for  life, 
ip^  after  of  his  wife  for  life ^  and  after  to  the  use  of  Thomas 
ib^  son,  and  his  heirs,  we  are  to  consider  what  operation  the 
Statute  of  Uses  hath  in  this  case,  and  whether  it  make  any  al- 
Wfition  from  the  cases  I  have  already  put  %Mpon  a  grant  of  such 
ID  estate  f^t  the  common  law  with  remaindera  over. 

lYberein  there  is  no  doubt  but  if  Thomas  Litcott  the  elder 
11^  granted  his  estate,  wbioh  was  for  three  lives,  to  Flexney, 
fOjcl  the  rest  to  the  use  of  himself,  or  of  a  stranger  generally, 
ipt  limiting  the  use  to  himself,  or  to  a  stranger  particularly 
or  his  life,  the  use  would  have  been  as  large  as  the  estate,  and 
roflld  have  executed  an  estate  for  the  three  lives.  And  upon  4  H.  7.  is. 
in  estate  for  one  or  more  a  use  may  at  this  day  arise,  as  it 
Digbt  before  the  Statute  of  Uses.  Com.  861.  Delamer  and 
Semard's  case ;  and  the  cases  there  cited. 

Again,  if  Thomas  Litcott,  granting  the  estate  for  three  lives, 
lad  limited  the  use  only  to  himself  for  his  own  life,  or  to  a 
Btranger  for  life,  and  had  made  no  forther  disposition  of  the 
lae^  and  had  died,  the  residue  of  the  estate,  after  the  use  de* 
termined,  would  have  gone  to  the  grantees  Flexney  and  the 
rest ;  that  was  resolved  in  Castle  and  Dodd's  case.    Though 
where  tenant  in  fee  makes  a  conveyance,  and  limits  the  use  for  ^'^'  ^^^^ 
life,  and  speaks  not  of  the  residue,  it  shall  be  to  the  use  of  him-  s  Cro.  soi. 
ielf,  because  he  had  the  ancient  use  to  him  in  fee ;  yet  when  •^"^"•"t  rent 
tenant  for  life,  or  he  who  hath  a  particular  estate,  grants  his  feiture  suf- 
BStatOy  and  limits  the  use  for  a  particular  time,  it  shall  not  re*  ficient  con- 
turn  to  him,  but  be  to  the  grantee  or  conuzee,  if  it  were  by  raise  aa 
fine,  although  the  conveyance  were  without  consideration ;  be*  estate. 
caosjB  he  who  hath  the  particular  estate  is  subject  to  the  ancient 
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1065*       rent  and  forfeiturei  which  is  a  sofficient  consideration  to  con* 
^'^'^^^     yey  the  estate  unto  him. 

Pinker  When  the  estate  is  granted  to  Flexney  and  the  rest,  for  the 

LiTcoTT.  three  lives,  to  the  use  of  Thomas  Litcott  the  fiither,  for  his 
life,  and  after  to  the  use  of  Rebecca  for  her  life,  and  after  to 
the  use  of  the  son,  and  his  heir,  during  the  lires,  the  uses  that 
are  limited  extend  to  and  are  as  large  as  the  whole  estate, 
and  there  is  no  use  or  estate  at  all  to  Flexnej  and  the  other 
trustees:  but  by  express  words  it  is  limited  to  those  uses 
therein  expressed,  and  no  other ;  and,  therefore,  it  differs  from 
the  other  cases  where  only  the  use  is  limited  in  part^  and  not 
during  the  whole  estate. 

■  In  our  case,  I  do  not  conceive  that  the  estate  is  executed  so 
as  to  pass  the  estate  to  Flexney  and  the  other  trustees,  to  the 
use  of  Thomas  for  life,  and  after  to  the  use  of  Rebecca  for  life, 
and  after  to  the  use  of  Thomas,  the  son,  and  his  heirs  during 
the  residue  of  the  estate,  as  by  way  of  remainder,  as  was 
argued  on  the  defendant's  behalf,  and  as  it  would  in  case  of 
the  conveyance  of  an  estate  in  fee  simple  to  those  uses.  But 
the  stat.  27  H.  8.  having  incorporated  the  use  and  the  posses- 
sion, 1  hold  that  the  use  now  shall  vest  as  the  estate  at  the 
common  law  would ;  so  that  when  the  grant  is  to  Flexney, 
and  the  rest  to  the  use  of  Thomas  Litcott  the  fether,  for  his 
life,  and  after  to  the  other  uses  ;  this  first  use  vests  the  whole 
estate  for  three  lives  in  Thomas  the  fether,  as  such  a  grant  at 
the  common  law  would  have  done;  and  though  this  limitation 
of  the  use  during  the  three  lives  be  to  Thomas  the  fether,  but 
for  his  life,  and  after  to  Rebecca,  &c.  yet  I  take  it  to  be  all 
one  as  if  it  had  been  regranted  by  a  common  law  conveyance 
to  Thomas  for  his  life  only.  He  hath  the  whole  estate  back 
again  in  use,  but  subject  to  a  contingency,  and  determinable 
by  his  death,  if  he  die  living  either  of  the  other  cestui  que  vies; 
and  nothing  vests  in  Rebecca,  or  Thomas  the  son.  I  have 
given  the  reason  of  it  before  by  the  common  law  ;  and  the 
stat.  S7  H.  8.  makes  the  estate  and  the  use  to  be  in  the  same 
quality,  manner,  and  condition;  and  if  any  estate  should  vest 
in  Rebecca,  and  Thomas  the  son,  then  there  would  be  an 
estate  of  a  church  lease  to  Thomas  the  elder  for  his  life,  re- 
mainder to  Rebecca  for  her  life,&c. ;  which  would  be  dis- 
punishable for  waste,  and  not  agreeable  to  the  leases  warranted 
by  the  stat.  13  Eliz. 

But  although  nothing  presently  vests  in  Rebecca  or  Thoma^ 
the  son  ;  yet  1  take  it  there  is  a  great  deal  of  difference — where 
the  estate  for  the  three  lives  is  granted  over  to  the  use  of 
Thomas  the  fether,  for  his  life,  without  any  further  limitation 
of  use ;  for  there  be  leaves  the  possibility  or  contingency,  and 
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enefit  thereof  to  the  grantees,  who,  if  he  die,  ehall  enjoy  it  to        1005; 
beir  own  use  ;  and — where  the  use  of  the  three  lives  is  limited     ^"^v*^./ 
>  Thomas  the  father  for  his  life,  and  after  to  Rebecca,  and      Fut^ia 

am 

Gliomas  the  son,  during  the  whole  estate;  for  now  the  whole  jjnco'iT 
state,  without  any  intent  of  reserving  a  residue,  is  passed  out 
f  the  grantees,  and  the  use  to  Rebecca,  if  she  survive  Thomas 
le  father,  and  after  her  decease  the  use  to  Thpmas  the  son 
ball  arise  as  the  contingencies  do  arise ;  viz.  to  Rebecca  if 
le  two  lives  outlive  Thomas  the  father,  and  to  Thomas  the 
»  and  his  heirs,  if  either  of  those  two  lives  outlive  Thomas 
be  lather  and  Rebecca. 

And  it  will  be  in  reason  the  same  with  Chudleigh*s  case, 
rhere  the  case,  to  our  purpose,  was  in  effect  but  this : — ^A  feoff- 
leol  was  made  to  the  use  of  the  purchaser  for  his  life,  and 
fker  to  the  use  of  his  first  son  (he  then  having  none)  in  tail, 
nd  80  to  his  second  ^nd  other  sons,  remainder  to  the  use  of 
Thomas  in  tail,  with  remainder  over.  It  is  there  resolved 
lat  the  whole  estate,  without  any  residuum,  is  taken  out  of  the 
M>ffees ;  and  all  the  present  uses,  as  well  precedent  as  subse- 
ueol  to  the  contingency,  are  executed  :  but  when  the  contin- 
Bocy  of  the  son's  birth  happens  (if  nothing  happen  to  disturb  i  Co.  135.  a. 
ie  estate  in  the  mean  time)  (J),  the  former  seisin,  and  estate  ^  Co.  137.  a. 
rthe  feoffees  was  sufficient  to  serve  that  future  use,  which  is 
lere  called  a  possibility  to  serve  the  future  use  when  it  came 
I  use,  and  elsewhere  called  scintilla  juris  (d).  So  here  the 
'bole  estate,  by  the  limitation  of  the  uses  over,  was  taken  out 
r  Flexney  and  the  other  grantees,  never  to  return  to  them ; 
ad  so  much  of  the  use  as  serveth  to  feed  the  estate  in  use  of 
le  &ther  for  his  life,  (that  is,  all  of  the  estate  determined  by 
is  death,  and  that  he  survived  the  other  two  cestui  que  vies) 
MB  executed  in  him.  But  when  he  died,  that  former  seisin 
ad  estate  of  Flexney,  &c.  was  sufficient  to  serve  the  contin- 
ant  use  to  Rebecca;  and,  after  her  death,  to  serve  also  the  fii- 
ire  use  to  Thomas  the  son  and  his  heirs ;  for  his  is  not  a  contin- 
BUt  use  upon  a  contingent  use  to  Rebecca,  but  after  a  con- 
ngent  use ;  as  in  Chudleigh*s  case  the  contingent  use  to  the 
^cond  or  third  son  is  good,  though  limited  after  the  contin- 
ent use  to  the  first  or  second  son.  And  there  is  no  question 
at  an  estate  for  life  may  be  granted  to  the  use  of  Thomas 
jilcott  the  son,  and  his  heirs ;  and  the  heir  shall  have  it  as  a  Special  oeca- 
pecial  occupant,  executed  by  the  Statute  of  Uses.  pancy. 

(di  This  case  may,  perhaps,   be  It  may  not  be  improper  to  suggest, 

cHiDd  wortby  of  attention  in  the  witb  reference  to  Sir  Orlando  Bridg- 

ABtCorersy  on  the  doctrine  of  «dn«  man's  opinion,  that  bid  Lordship  m- 

UU  juris :  See  1  Sanders  on  Uses,  ttiiiiet  the  report  of  Sir  £dward  Coke, 

U.  Sded.    Feame,  C.R.  298.  7th  of  Chudieigh's  case,  to  be  accurate. 

*^.    Sugden  on  Powers,  35.  Sd.  ed.  See  bugden  on  Powers,  p.  S5. 
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An  use  cannot 
arise  out  of  a 
possibility,  or 
oat  of  an  use. 


SdmliUaJurii, 
or  retrospect 
to  seisin. 


So  that  I  bold  that  the  whole  estate  is  taken  out  of  Flexney 
and  the  other  grantees  to  use ; — ^That  it  is  vested  in  Thomas 
the  father ; — and,  when  he  dies,  the  former  seisin  and  estate 
of  Flexney,  to  serve  the  use  to  Rebecca ;— and  when  she  also 
dies,  that  former  seisin  and  estate  is  sufficient  to  feed  and 
serve  the  use  limited  to  Thomas  the  son  arid  his  heirs,  daring 
the  residue  of  the  estate. 

The  cases  that  have  been  put,  that  a  use  cannot  arise  out  of 
a  possibility  or  out  of  an  use,  or  canna^  (/)  be  larger  than  the 
estate,  are  good  law  :  but,  under  favour,  do  not  come  home  to 
our  case ;  for  here,  all  the  uses  did  arise  out  of  the  estate  which 
was  granted  to  Flexney,  &c. — Though  they  were  not  all  raised 
at  the  same  time,  they  did  all  arise,as  the  contingency  happened, 
out  of  that  estate  for  three  lives,  which  was  granted  to  flexney, 
&c«    The  estate  out  of  which  those  contingent  uses  to  Rebecca 
and  Thomas  the  son  were  to  arise  were  certain,  but  the  me  to 
them  were  uncertain :  but  when  those  contingencies  happened, 
that  former  estate  of  Flexney  and  the  rest  served  to  raise  them 
and  this  scintilla  juris^  or  retrospect  to  the  seisin,  which  th 
feoffees  or  grantees  once  had,  is  that  which  preserves  the  con 
tingent  uses. 

I  know  no  authority  that  comes  home  to  our  prindpalKrJ 

t 


Occupancy. 


S  Bl.  IS6. 

SCro.7Sl. 

Crawley's 


Castle  and  Dodd's  case  was  cited :  but  that  was  bu 
this,— A.,  tenant  for  life,  granted  his  estate  to  B.  to  the 
of  B.  for  the  life  of  A.  and  B. ;  but  if  B,  died,  living  A. 
that  it  should  remain  to  A.  B.,   the  grantor,  dies,  A.  stil 
living ;  C.  enters,  and  leaseth  to  D.,  and  then  dies,  A,  sti 
living.    That  which  was  adjudged  there  was,  that  A.  had 
any  residue  of  the  use  in  him ;  that  an  occupancy  shall  be  o 
an  estate  to  use;  and  that  C.  bad  it  as  an  occupant  after  th 
death  of  B.;  and  that  the  lessee  of  C.  bad  it  after  his  deal 
also,  as  an  occupant  during  the  life  of  A. 

That  case  comes  not  home  to  our  case ;  for  there  was  not  i 
that  case  a  full  limitation  of  the  use  as  large  as  the  estate 
VIS*  during  the  life  of  A.,  but  during  the  joint  lives  of  A 
and  B. 

Sdly,  There  B.  the  grantee,  out  of  whose  estate  the  use  w 
to  rise,  died ;  so  that  there  could  no  use  arise  out  of  the  estat 
of  B.,  when  the  estate  out  of  which  it  was  to  arise  ceased.  And^ 
therefore,  C.  there  could  not  take  either  by  way  of  remainder^ 
or  as  a  contingent  estate,  but  must  take  as  an  occupant  by  hiv 
entry,  or  not  at  all ;  otherwise  perhaps  if  it  had  been  limit^  to 
B.  and  his  heirs,  during  the  life  of  A.  to  the  use  of  B.,  and 
after  of  C« ;  but  when  B.  died,  the  use  being  to  arise  out  of 
the  seisin  of  B.  cannot  be  any  longer  continued.    And  the 


3\ 


if)  •«  Not,*'  is  supplied  l)j  the  editor. 
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fireehold  being  in  abeyance  till  there  be  an  occupant,  there        1005. 
could  be  no  use  (though  A.  were  living  till  there  were  an  oc-     '^^v^^ 
copant ;  and  when  there  is  an  occupant,  he  being  a  general      '^'"^k 
occupant,  could  not  be  seised  to  the  use  of  another  estate  raised     Litcott 
by  way  of  use.    As  to  the  use  of  A.  during  the  life  of  B.  may  Occudaoct. 
beget  an  occupancy  if  A.  die  before  B.,  but  that  occupant  hath 
DO  confidence  or  priority,  is  not  subject  to  a  subpcsna,  as  I  con- 
ceive, and  shall  not  be  seised  to  another  use. 

In  our  principal  case,  Flexney,  the  grantee,  is  still  living,  so 
that  there  is  a  person  in  esse  to  whom  the  estate  was  made,  an 
use  upon  the  contingency  happening  (viz.  the  death  of  old 
Thomas  and  Rebecca)  tit  esse  to  Thomas  the  son  and  his  heirs, 
and  Thomas  and  his  heirs  are  persons  in  esse  capable  to  take ; 
and  the  intent  of  the  deed  is  apparent,  that  Thomas  the  son, 
and  his  heirs,  should  have  the  residuum  of  the  estate  after  the 
death  of  Thomas  the  father,  and  Rebecca  his  mother ;  and, 
therefore,  (though  I  find  no  express  authorities  in  the  case)  it 
being  agreeable  to  the  analogy  and  reason  of  law  in  like  cases, 
that  Thomas  and  his  heirs  should  have  it,  I  therefore  think  that 
Thomas,  after  his  mother's  death,  might  have  entered ;  that  if 
his  estate  was  turned  to  a  right  by  the  entry  and  lease  of 
Flexney,  yet  it  was  a  right  of  entry,  of  which  John  his  son  and 
lieir,  the  defendant,  shall  have  advantage,  and  so  his  entry  was 
lawful,  and  judgment  ought  to  be  given  for  the  defendant. 

There  are  in  the  special  verdict  two  conditions  found  an* 
Dezed  to  the  estate  in  use,  limited  to  Rebecca  and  Thomas  the 
■on.  But  it  not  being  found  whether  they  were  broken  or  not, 
mnd  John,  who  claims  under  Thomas  being  defendant  in  this 
■ai^  they  cannot  prejudice  him  in  this  action. 
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DAVY  V.  KEMP  (a). 

(Defise  of  lands  to  A.  and  B.  and  their  heirs :  A.  dies  wlthovt  isine 
before  the  testator,  who  does  not  republish  his  will  after  the  death 
of  A. ;  B.  takes  the  whole  of  the  lands  in  fee  simple.) 

Bridgman,  C.  J. 

Harp.  MSS.         Though  the  action  be  brought  for  the  whole  land,  yet  there 
No.  68.  fol.  I.  jg  nij  question  as  to  one  moiety ;  for  Margaret  Kemp  hath 
made  out  no  title  to  one  moiety.    All  the  question  is  upon 
George  Kemp  the  younger^s  title  to  the  other  moiety. 

Touching  which,  the  first  point  is  this : — George  Kemp,  the 
elder,  deviseth  the  land  in  question  to  John  Kemp  and  Fer- 
dinando  Kemp,  his  sons,  to  have  and  to  hold  to  them  and  their 
heirs  for  ever.  Ferdinando  dies  without  issue,  and  then 
George  the  devisor  dies  without  any  new  publication  of  his 
will ; — What  passeth  by  this  will  to  John  ? 

It  hath  been  argued,  first, — That  nothing  passeth  to  John 
at  all,  and  that  the  devise  is  void  pro  Mo :  or,  secondly, — if  it 
be  good  for  a  moiety  to  John,  yet  as  to  a  moiety,  which  Fer- 
dinando should  have  had  if  he  had  survived  his  father,  it  shall 
be  void;  and  this  opinion  hath  been  strongly  enforced  upon 
the  reason  of  Brett  and  Rigden*s  case.  Com.  342.  A  devise  wa9 
to  Henry  Brett  and  his  heirs,  and  he  dies  before  the  devisor, 
the  heir  shall  not  take  by  this  devise ;  for  though  he  intended 
that  the  heir  should  have  it,  yet  his  intention  primarily  was. 


(a)  S.  C.  Carter,  2.  where  other 
points  in  the  cause  are  also  noticed, 
but  where  the  argument  of  the  Chief 
Justice  is  less  correctly  reported  than 
in  the  manuscript.  Carter  states 
that  the  whole  Court  agreed  upon 
the  point  in  question  in  this  judg- 
ment, p.  4.  A  provision  in  the  will, 
relied  upon  bj  Sir  Orlando  in  the 
close  of  his  argument,  is  omitted  in 
the  MS. :  but  it  is  thus  stated  by 
Carter,  p.  8.  "  In  case  my  personal 
estate  falls  short  to  discharge  my 
debts  and  legacies,  then  I  will,  that 
so  much  of  lands  and  tenements 
herein  bequeathed  to  George  and 
Ferdinando,  my  sods,  as  shall  besaf- 
flcient  to  discharga  them,  shall  be 


sold."  Mr.  Hargrave  states,  that 
this  case  seems  to  be  alluded  to  in 
Scattergood  v.  Edge,  18  Mod.  883., 
and  in  Nurse  v.  Yearworth,  8  Mod* 
9.  And  Holt,  C.  J.  mentions  it  by 
the  name  of  Davis's  case,  Gibb.  831. 
The  passage  in  Lord  Holts  judg^ 
ment  is  as  follows : — '*  There  was  a 
case  in  my  Lord  Bridgroan^s  time,  of 
Davis  and It  was  a  de- 
vise to  two  persons  and  their  heirs^ 
and  one  of  them  died  during  the 
life  of  the  testator;  and  the  question 
was.  Whether  the  survivor  should 
take  the  whole  or  not  t  and  it  was 
held  he  should,  which  shews  plainly 
it  was  a  will  and  a  disposition  from 
the  time  of  naking  it."  1 1  Mod.  180^ 
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tbat  Henry  Brett  should  have  it,  and  that  he  should  have  1664. 
power  to  dispose  of  it  from  his  heirs;  and  the  word  heirs  was 
Assisted  not  to  make  them  immediate  takers,  but  to  express 
the  quantity  of  the  estate  which  they  were  to  take,  and  it 
waa  applied  to  the  case  here,  where  the  devise  was  to  two  and 
their  heirs.  The  primary  intent  was,  that  Ferdinando  (who 
died)  should  have  had  a  moiety  to  him  and  his  heirs,  and  which 
lie  might  dispose  from  the  heirs,  or  from  John  his  brother; — and 
the  survivorship, — and  that  John  might  take  it^—is  but  a  se- 
tondary  and  consequential  intention.  And  though  there  is  no 
degree  gained  by  an  estate  in  survivorship,  for  the  survivof  is 
fn  by  the  devisor  or  grantor,  yet  the  survivorship  (if  Ferdi- 
Bando  had  outlived  his  father)  would  have  transferred  bis 
moiety  to  John  by  disposition  of  law.  But  now,  if  it  be  good^. 
it  mast  be  good  as  a  disposition  of  the  whole  to  John  by  the  de- 
visor himself,  who  intended  him  but  a  moiety  ;  and  from  hence 
^.argument  was  also  drawn,  that  because  it  was  intended  that 
tbey  should  both  take,  and  Ferdinando  cannot,  that  therefore, 
neither  shall  take. 

.    This  last,  I  confess,  was  not  much  pressed  by  the  defendant's 
counsel,  and  interferes  with  the  other  reason  ;  for,  if  the  primary 
intention  were,  that  each  of  the  devisees  should  have  a  moiety, 
there  is  no  colour  of  reason  why  John  should  not  take  a  rooietyy 
admit  he  were  not  capable  to  take  the  other  moiety  devised  to 
S!erdinando  ;  for  though  then  he  must  be  a  tenant  in  common, 
^t  a  joint- tenant,  which  differs  from  the  manner  wherein  it  was 
ii^tended  he  should  take,  yet  that   which   differences  joint- 
tenancy,  and  tenancy  in  common,  vts.  survivorship,  being  but  a 
consequential  intent^  shall  not  alter  the  primary  intent,  that 
John  should  have  a  moiety,  by  their  own  argument. 
,  .  For  that  cause,  if  a  man  devise  to  A. tor  life,  remainder  to  B.  s  m.  199< 
in  tail,  or  fee,  and  the  devisee  for  life  die  before  the  devisor,  vet  ^»ckraan*s 
B.,  the  devisee  in  remainder  shall  take,  as  is  clear  law  (&),  kins,  109. 
and  agreed  by  the  defendant's  counsel ;  for,  though  he  cannot  ^^™'  ^^*' 
ta^e  in  manner  and  form,  as  was  devised,  immediate,  yet  it  was 
intended  he  should  take  by  the  devise.     And  the  substance, — 
that  be  should  be  taken  by  the  devise, — shall  not  be  los^  for  a 
Tariance  in  the  circumstance, — how  he  should  take  by  it.    And 
the  reason  of  the  diiFerence,  which  was  put  at  the  bar,  between 
the  case  of  a  remainder,  where  the  devisee  for  life  dies  in  the 
life  of  the  devisor,  and  Brett's  case,  fully  proves  our  case  as  to 
ene  moiety  ;  for  it  was  said,  Henry  Brett  had  power  to  dispose 
the  land  wholly  from  his  heirs;  and,  therefore,  he,  not  taking  asr 
wad  intended,  his  heir  shall  not  take.     But  the  devisee  for 


(b)  Goodrightr.  Wright,  1  P.  Wms,  397. 
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not  execu- 
lorilj,  in 
iroid.  (f) 


life  bad  no  power  to  ditpoee  of  the  estate  firom  him  in  the  I6« 
maioder;  and,  therefore,  be  in  the  remainder  shall  take  bj  the 
devine,  though  the  devisee  for  life  do  not  take ;  whieh  raasoa^ 
if  it  were  the  reason  of  that  ease,  as  I  think  it  is  not,  holda  mwk 
more  here  as  to  John's  moiety,  where  a  derise  is  totwo,and  thsif 
beirs,  and  one  dies  in  the  derisor's  life,  he  ooald  not  abaolotdy 
dispose  of  the  whole ;  and,  therefore,  his  death  canaot  make 
toid  the  derite  for  the  whole.  So  that  I  shall  say  bo  moia  ta 
that  point :— I  bold  it  rery  clear,  John  shall  hate  a  moioty. 

But  I  am  of  opinion  that  John,  the  sarvi? ing  devisee^  shall 
taka  not  only  the  moiety,  but  the  wbole^  though  Ferdkaada 
died  in  the  devisor's  lifetime. 

For,  first,  this  case  wholly  differs  from  Brett's  case ;  ftr 
there,  ^^  the  heirs  were  not  intemkd  to  be  immediate  takefSr^ 
prisours  : — bnt  the  heirs  are  there  named,  to  make  a  fte  aimpla 
in  Henry,  the  devisee,  and  not  to  make  any  other  take  an eslstf 
by  them  ;'*  so  are  the  words  of  the  book,  C.  S45.  Bat  in  Ihisean^ 
John  is  by  the  will  to  take,  and  immediately,  though  not  solely) 
and  being  a  joint  tenant,  he  is  a  taker  of  the  whole  [for  they 
are  seised  per  mie  et  per  toui\  though  not  solely,  upon  the  list 
making  of  the  will. 

In  that  case  of  Brett,  there  was  no  devisee  at  all ;  aadai 
there  must  be  a  grantee,  so  there  must  be  a  devisee.  That  k 
the  reason  an  immediate  devise  to  an  infant  en  %entte^  to  taks 
immedialtljf^  and  not  execulorilj/^  is  void ;  and,  therefore)  it  was 
an  imperfect  will,Henry  being  dead,  as  to  the  devising  any  estaH^ 
for  there  was  no  devisee  :  but  where  the  devise  is  to  two^and  tm 
dies,  there  is  still  a  person  in  esse  who  can  take  as  a  deviseOb 

It  19  like  the  case  of  attornment  : — a  grant  is  made  lo  OM 
and  his  heirs  of  a  reversion,  and  be  dies  before  attoraaseot,  kiv 
heir  cannot  have  it;  for  there  was  none  to  take,  the  ward 
<*  heirs'*  being  words  of  limitation,  not  to  take.      But  if  s 


(e)  The  tendency  of  subsequent 
decisions  on  the  claims  of  posthu- 
mous children  seems  to  be  against 
the  positions  in  the  text,  and  to  ren- 
der thtt  distinction  unnecessary  as 
far  as  relates  to  the  interest  of  the 
chijidren,  and  the  presumed  intention 
of  testators.  It  has  been  inferred  from 
the  cases,  *'  that  a  child  in  ventre 
M  mere  shall  be  considered  as  abso- 
Kitely  bora,  wbererersuch  censider- 
ation  would  be  for  his  benefit;"  Wat- 
kins  on  Descents,  cited  with  appro- 
bation by  Mr.  Justice  Buller,  in  Doe 
r.  Clark,  S  H.  Bl.  401.  See  the 
ctses  referred  to  ia  8  Tiller's  Ah.  S5, 


86,  pi.  3  and  6;  and  in  the  Snpffo- 
ment,  Vol.  III.  p.  205.  And  mFcsfSl 
C.  R.  535.  See  Skdtoa  a.  Bide^ii 
p.  398, 399,  400,  of  thiiTolunc,asi 
Trower  v.  Butts  recently  ilecided  l| 
His  Honour  the  Vice-ChanoeUob 
Chapman  o.  Blisset,  Gas.  temp.  Tklk 
1 45.  where,  p.  1 50,  Lord  Talb^  ststes 
that  although  in  a  will  woidsW 
in  preteenH^  they  mast  be  tahti  iiS 
future  sense,  in  oeder  Is  ssrre  ila 
intent.  But  query  if  the  vholesa 
tent  of  the  doctrine  borraved  froa 
the  ciTil  law  has  yet  beea  appliA 
independently  of  the  Statute  10  &  H 
W.  3.  to  dispositiOBs  ai  real  cMb 
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grant  of  a  reversion  were  t6  two,  and  one  dies,  attornment  1664. 
may  be  to  the  survivor;  Tor  there  is  the  taker.  But  in  that 
case,  if  both  the  grantees  had  died,  attornment  could  not  be 
made  to  the  heirs  of  the  survivor ;  for  there  was  no  grantee  in 
the  deed,  the  word  ^<  heirs"  being  words  of  limitation  only  : 
and  so  in  our  case,  if  both  Ferdinando  and  John  had  died  in 
the  life  of  the  devisor,  the  heirs  of  the  survivor  could  not  have 
taken  bj  the  will,  because  there  were  no  persons  to  take.  But 
the  testator  devised  the  whole  to  both,  and  not  a  moiety  to 
each  ;  and  his  principal  intent  was  that,  as  well  the  one  as  the 
other,  should  have  an  interest  in  the  whole  land,  and  should 
sell,  if  the  personal  estate  fell  short  for  payment  of  debts. 

And  as  for  that  which  was  objected,  concerning  the  primary 
and  consequential  intent  of  the  devisor,  I  answer,  it  was  not 
Ins  principal  intent  that  Ferdinando  should  dispose  a  moiety 
away  from  his  brother.  The  power  indeed  to  dispose  a  moiety 
was  a  consequent  of  his  devise,  because  it  was  a  joint  devise ; 
that,  therefore,  he  might  dispose  of  a  moiety;  as  it  was  a  con- 
aequent  of  it,  that  if  he  did  not  dispose  of  it,  it  might  survive ; 
and  when>  by  reason  of  death,  one  was  not  capable  to  take,  it 
was  reasonable  in  itself  the  other,  who  was  capable  to  take, 
•hoitld  take  all  for  the  performance  of  the  will. 

And  from  these  answers  to  the  objection  upon  Brett's  case, 
I  draw  the  reasons  why,  though  the  devise  be  to  Ferdinando 
and  John,  and  their  heirs,  and  Ferdinando  dies  before  the  de- 
riaor.  John,  who  survives  the  devisor,  shall  take  all : — 

First,  For  that  John  was  capable  in  law  to  take  all,  and  in  wild's  case, 
such  a  limitation  by  deed  he  should  have  taken  all ;  and  it  is  a  It  is  a  good 
good  rule  that  you  ought  to  make  construction  of  a  will  ac-  Auction  of* 
cording  to  the  construction  of  grants  in  like  cases  at  the  com-  will  be  made 
mon  law,  unless  the  intent  of  the  testator  appear  in  the  will  it-  fhe^co"*f  *^- 
self,  that  it  should  be  otherwise  ;  which  it  doth  not  here.   And,  tioo  of  grants 
therefore,  it  is  a  clear  rule  in  law,  where  an  estate  is  limited  to  '^  [ij^®  ^^^ 
two,  and  the  one  is  capable,  the  other  not,  he  that  is  capable  mou  law,  ua* 
shall  take  the  entirety.     As  if  a  gift  be  to  J.  S.,  and  his  first  Iesstb«  in- 
son,  he  having  none  at  the  time,  or  to  J.  S.,  and  a  monk;  or  testator an- 
to  J.  S.  and  J.  D.,  who  is  not  in  rerum  nnturd.    So  if  a  devise  pear  in  the 
were  made  to  A.  and  B.,  and  their  heirs,  and  there  is  no  such  thatlt  should 
person  as  A.  at  the  time,  B.  shall  take  all.  be  otherwise. 

And  as  where  a  grant  or  devise  is  to  two,  and  one  is  not  capa-  ^^^'  }^' 
ble  at  the  time  to  take,  the  other  takes  all.  The  same  reason  is,  it  is  a  clear 
where  the  gift  is  to  two,  and  before  the  estate  perfected  (d)  """Je  »»  biw^ 

wQcre  an 
estate  is  limited  to  two,  and  the  one  is  capable,  the  other  not,  he  that  is  capable 
shall  take  the  entirety. 

{fi  These  cases  correct  the  corrupt     land  is  given  to  two,  and  before  the 
pasMge  in  Carter,  p.  5.    **  Sq  where     esUte  is  perfected,  one  takes »"  which 

2cS 
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,  1654.        one  becomes  incapable,  whicb  is  our  case,  as  appears  bjtlie 

^^^^^^     case  before  cited  of  a  grant  of  a  reversion  to  two,  and  one 

liAVY        dies  before  attornment,  or  a  grant  of  a  reversion  to  two,  and 

Kemp.        ^^^  before  attornment  became  a  monk.     And  the  reason  i^, 

there  is  one  capable  to  take ;  and  when  the  other  cannot  take, 

ul  res  valent,  it  is  more  reasonable  the  other  should  take  all, 

rather  than  he  that  is  capable  should  not  take ;  whicb  reason 

holds  as  well  in  devises  as  in  grants. 

3  Cr.  423.  i«|,e  opinion  of  Popham  and  Penner,  in  Fuller's  case,  went 

further ;  for  there  was  a  case  put  of  (e)  a  devise  to  A.  and 
bis  heirs,  who  was  dead  at  the  time  of  the  will  made,  so  as  there 
was  none  such  then  in  rerum  naturd  ;  and,  therefore,  they  held 
in  that  case,  that  the  heirs  should  take  as  devisees,  as  if  the  de^ 
vise  had  been  only  io  the  heirs  ofA.^  he  being  then  dead,  ther^ 
is  clearly  a  good  devise  ;  for  there  the  words  htirs  are  words 
of  purchase  as  well  as  limitation. 

I  do  not  go  alone  to  affirm  their  opinion  to  be  law  :  bat  it 
more  than  proves  that  which  I  mention  it  for;  viz.  that  these 
two  learned  Jtidges  held,  that  by  a  devise  to  two,  one  whereof 
is  not  in  rerum  naturd,  the  other  takes  all. 
In  all  grants        T|,e  second  reason,  or  rather  enforcement  of  the  other,  is 
the  law  looks  ^his  : — in  ^]\  grants,  and  so  in  devises,  the  law  looks  upon  the 
upon  the  ge-    general  or  principal  intent  of  the  grantor  or  devisor.     And 
cfpafintenr"  where   there  is  a  good  grantee  or  devisee,  and  that  gene* 
ofthe^rantor,  ral  purpose  or  intent  of  the  devisor  may  be  preferred,  thougl^ 
Vd{\\^^^'    there  may  be  a  variance  in  circumstances,  or  in  the  secondarjr 
hold  it,  aU      or  consequential  intention,  yet  it  will  uphold  the  substao 

though  there  ^nd  primary  intention  of  the  grant  or  devise, 
may  be  a  r  j  o 

variance  in  circumsLinces,  or  in  the  secondarjr  or  consequential  intent. 

6  Co.  46,  That  is  the  reason  of  the  common  cases  : — A  man  covenani 

Auiland*s  ^^  ^^^V  ^  ^"^  ^^  "^^^  ^^  ^^^^  persons,  and  by  such  a  tima 

case.  though  it  be  levied  aflerwards  to  other  persons,  or  at  anoths 

Dowraan's  ^ii"^)  y^t  this  fine  shall  be  to  those  uses,  if  nothing  appear  W 

case.  the  contrary  ;  for  the  substantial  part  was  the  granting  it  ^ 

2  Co  80^8^'  ^^^^^  "s®^-     ^"^  ^^^^  }^  ^^^  reason  of  Littleton's  case  in 

Cromweirs  Chapter  of  Conditions,  cited  at  large  out  of  2  H.  4.  in  the  Loi 

r^'oi  CromwelTs  case.    If  a  feoffment  be  upon  a  condition  to  ei*^^ 

Litt.*s.  354.  feoff  the  feoffor  and  his  heirs,  the  feoffee  hath  time  during  hX     -j 

Ferformance  Jife^  unless  hastened  by  request;  the  feoffor  dies;  the  feoffee  ^^^ 

cy  pres.  "o^  "o^  ^^^^  ^'^^"^  ^'^^  condition,  but  must  make  it  cj/  pres     -^^ 

near  as  he  can.    So  if  a  man  be  bound  to  enfeoff  two  and  th^M^^ 
heirs,  one  dies,  he  shall  enfeoff  the  survivor;  for  he  must  doc^Ca 

seems  to  want  the  words  *'  one  be-      ham  and  Fenner  is  also  mit-statetE^^^-^ 
comes    incapable"    to    follow    the      Carter, 
secondcomma.  The  opinion  of  Pop-         (e)  Sec  note  (ft)* 
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rypres.    Nay,  if  he  were  bound  to  enPeofT  J.  S.  and  his  heirs,        1651. 
and  J.  S.  dies,  he  must  enfeoff  his  heirs.   And  it  differs  from     ^^^V^-^ 
Brett  and  Rigden's  case,  for  that  was  a  limitation  of  estate  by        Davt 
the  devisor;  and  the  heir  must  take  as  the  devisee  ;  which  he        i^^* 
cannot  but  upon  the  condition  the  conveyance  is  to  be  made 
de  noroOy  and  so  may  be  made  to  the  heir.     And  this  is  (be  true 
reason  of  the  case  before  put :  if  a  devise  be  to  A.  for  life,  re- 
mainder to  B.  and  his  heirs  ;  A.  dies  before  the  devisor,  or  re- 
fuseth,  B.  shall  take  immediately.     Not  because  B.  might  dis-  Construction 
pose  of  his  remainder,  whether  A.  would  or  not,  as  was  urged  ^^fP^^*- 
on  the  other  side ;  for  disposing  or  not  disposing  of  it  was 
not  there  within  the  primary  intention  of  the  devisor  ;  and  the 
reason  of  our  case  must  be  grounded  upon  the  intention  of  the 
devisor,  not  the  power  of  the  devisee.     But  the  intent  of  the 
devisor  was,  that  B.  should  take  an  estate;  and  though  it 
was  intended  he   should   not   take  immediately,  but  in    re- 
mainder, yet  rather  than  he  shall  not  take  at  all,  he  shall  tako 
immediately ;  for  the  substance  was,  that  B.  should  take  an 
estate.     And  the  variance  in  the  circumstance  and  manner  of 
taking  it  shall  not  make  the  will  void.     No  more  here.    It  was 
intended  John  should  take  an  estate.     He  cannot  by  reason  of 
Ferdinando^s  death  take  it  jointly,  therefore  he  shall  take  it 
as  he  may;  that  is  Ferdinando  being  dead,  he  shall  take  it 
solely  and  entirely. 

Suppose  a  devise  is  made  to  baron  and  feme,  and  the  heirs  of 
their  two  bodies,  they  should  have  taken  by  undivided  moieties; 
the  wife  dies, — shall  the  husband  and  children  be  deprived  of 
this  bequest  because  the  husband  cannot  take  by  undivided 
moieties  ?  In  a  grant  or  limitation  of  use,  the  hui^band  would 
have  had  an  estate  tail,— why  should  he  not  have  it  in  a  will  ?  J^^'^^^^l"^^^ 
Nay!  why  not  much  the  rather?  for  his  intention  appeareth  to  words  of  a 

irive  it  from  his  heir,  and  that  the  husband  and  children  should  ^y***.*?  ^}}^^1 
r         .      Tfc  I  \      1        1  1      •    •  11  the  intention 

bave  it.  Because  the  husband  must  take  it  in  another  degree,^ —  cy  pret, 

(lot  now  by  moieties,  but  entirely, — what  reason  is  there  that 

the  substance  shall  be  lost  for  this  circumstance?      And  if  you 

lUow  that  case,  you  must  allow  this.  In  both  cases  the  variance 

rem  the  will  is  the  same  ;  the  devisee  tak^  by  entireties. 

Thirdly, — in  this  particular  case,  the  circumstances  upon  the 

vill  make  this  construction,  (which  is  agreeable  to  cases  at  the 

;ommon  law,) — that  the  survivor  (who  only  is  capable  to  take) 

ihall  take  the  whole, — much  more  strong;  for  he  gives  divert 

egacies  and  portions^  and  makes  Ferdinando  and  John  exc' 

mtors ;  and  then  devises  thaty  in  case  his  personal  estate  JaU 

hort^  and  be  not  sufficient  to  pay  his  debiSj  legacies^  and  por^ 

ionsj  that  so  much  of  his  lands  bequeathed  to  his  sons  Ferdi^ 

Undo  and  John  as  shall  be  sufficient  to  pay  the  said  legacies 
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1084.  ^  and  portions  shall  be  by  them  sold  for  and  toward  the  paymeni 
and  satisfaction  of  the  same.  If  we  should  go  by  the  way  of 
arguing  in  Plowden's  commeDtarieS)  and  ask  George  Kemp 

Kemp.  ^be  devisor,— Did  you  intend,  if  Ferdinando  die  before  John, 
that  your  debts,  legacies,  and  bequests,  should  be  unsatis- 
fied, and  your  heir  take  all  ?  would  not  he  or  we  for  him 
answer — No  ;  my  intention  was  contrary.  Nay,  would  he  not 
much  more  probably  have  said,  I  did  for  that  cause  limit  it  to 
my  two  younger  sons  and  their  heirs,  to  the  intent,  if  one  died, 
his  part  should  not  go  to  the  heir  at  law,  but  to  the  survivor,  to 
perform  my  will  ?  And,  lastly,  I  look  upon  this  case  as  a  case 
of  more  general  concernment  than  it  may  seem  at  first.  Men 
do  as  much  or  more  at  this  day  pass  lands  by  will  as  they  do  by^ 
any  one  kind  of  conveyance.  How  frequent  is  it  by  will  to 
over  lands  to  divers  trustees  and  their  heirs,  for  the  raising  o 
portions,  payment  of  debts,  &c. ;  or  to  settle  lands  upon  baro 
and  feme,  &c.  ?  How  frequently  do  some  of  these  die  befor 
the  devisor  ?  It  will  be  a  very  hard,  1  may  say  unreasonabl 
construction,  to  make  all  these  void  by  the  death  of  one  of  th 
devisees. 

So  that  I  conclude,  and  for  this  first  point  I  hold  that  Joh 
Kemp,  surviving  his  brother  Ferdinando,  takes  the  whole  whi 
was  devised  to  them  by  the  will  of  George  Kemp^  the  fiither. 


SKELTON  V.  BIDE,  (a) 
Intr.  15  &  16  Car.  2.    Rot.  1442 

(A.  seised  of  lands  in  fee  deTises  them  <<  to  J.  his  wife  for  her  life,  an4 
after  her  decease  to  E.  M.  his  daughter  for  her  life  ;  and  after  th^i^  ® 
decease  of  J.  and  E.  M.,  and  also  after  the  decease  of  E.  L.,  thei 
he  willed  to  the  issue  ef  the  body  of  E.  M.  upon  her  body  by  T.M 
her  husband,  begotten  and  to  be  begotten^  one  annuity  or  yearly  ren? 
charge  of  401.  per  annum,  equally  between  such  issues  to  be  divided:^ 
This  is  a  contingent  executory  devise  to  such  issues  of  £.  M. 
should  be  aiiTe  after  the  decease  of  J.,  E.  M.,  and  E.  L.) 

Bbidgman,  C.J. 
Harg.  MSS.  Replevin  by  Robert  Skelton  against  Sir  Thomas  Byde^ 

No.  56.  fol.  Knt.  for  taking  a  gelding  in  a  place  called  the  Stable^ 

Conusance.  ^"  ^^  parish  of  St.  Leonard  Shoreditch.  The  defend- 

ant makes  conuzance,  as  bailiff  of  Richard  Duke,  for 

(a)  Judgment  is  not  entered  on  port  of  the  case:  but  that  it  is  cited 

the  roll  in  this  case :— -but  the  note  in    Nurse  v,  Yarmouth,    in   Lord 

in  the  manuscript,  No.  66.  fol.  150.  Nottingham's  MSS. ;  which  were  not 

Is  that  it  was  adjudged  pro  defen-  delivered  to  the  trustees  of  the  Bri« 

dente  21  Apr.  17  Car.  S.  Mr.  Hargrave  tish  Museum  with  fhe  rest  of  Mr. 

romarkt  that  there  is  no  printed  re-  Hargrave's  CoUection. 
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that  the  place  called  the  stable,  in  quoj  S^c.  is,  and  at  the        166$. 
time,  tit  quoj  ^c.  was  parcel  of  a  messuag^e  in  the  said     ^"^^V^^ 
parish,  called  the  Blue  Anchor ;  and  that  long  before,     S»M.T05r 
Sec.  one  Henry  Hodge,  now  deceased,  in  his  lifetime       Bi^mu 
was  seized  as  well  of  the  said  messuage,  &Cm  tindCf  Sfc. 
as  of  four  messuages  and  one  garden,  with  the  ap- 
purtenances, in  the  said  parish,  in  his  demesnes  as  of 
fee,  and  held  the  same  in  firee  socage ;  and  so  seized, 
€ta/e,  Sfc^  viz.  20  Sess.  8  Car.  apud,  4*^.,  made  his 
last  will  in  writing ;  and  by  the  same  will  did  give  the  DeTlse  to  A. 
said  messuage,  unie^  SfC.  inter  alia,  to  Joice  his  wifcy  ^ainder  iTb 
for  her  life  ;  and  ajler  her  decease^  to  Elizabeth  Main-  for  life,  re- 
waring  his  daughter  for  her  life  /  and  immediately/  after  ^^l^jf^ 
the  decease  of  the  said  Joice  and  Elizabeth^  and  also  A.,B.,aiidCL 
ofler  the  death  of  Edward  lAveli/  kis  son^in^law^  then  V^^  tjicrocci^ 
he  willed  and  bequeathed  to  the  issue  of  the  bodj/  of  the  ten,  oodlQ  ti» 
said  Elizabeth  his  daughter  upon  her  body  by  Thomas  begotten  of 
Mainwaringj  then  her  husband,  begotten  and  to  be  be^  ^^q^^  q J^ 
gotten^  one  annuity  or  yearly  rent-charge  of  40/.  per  of  the  kndsi 
annum,  equally  between  such  issues,  to  be  divided,  to  ^fj;!^^^ 
be  issuing  and  going  forth,  and  yearly  to  be  received,  theamiQity 
had,  aod  taken,  of,  out  of,  in,  and  upon  the  said  mes-  ^^  inarrear. 
suage,   with  the  appurtenances,  unde,  8fc.,  and  the 
fiaid  other  messuages,  with  the  appurtenances,  unde, 
£^c.  per  nomina,  SfC,  or  out  of,  in,  or  upon  any  part 
or  parcel  thereof,  at  four  most  usual  feasts  or  quar- 
terly days,  viz.  the  feast  of  St.  Michael,  &c«  or  within 
twenty-eight  days  next  after  every  of  the  said  feasts, 
by  even  and  equal  portions ;  the  first  payment  thereof 
to  be   made  at  such  feast  of  the  said  feasts  which 
should  next  and  immediately  happen  after  the  deceases 
of  the  said  Joice^  Elizabeth,  and  Eldward  Lively,  or 
within  twenty-eight  days  next  following  the  said  feast, 
the  said  Joice,  Elizabeth,  and  Edward  being  dead. 
And  sets  forth  a  clause  of  distress  for  the  same  in  any 
part  thereof  (being  in  arrear  twenty-eight  days  after 
the  feasts)  to  and  for  such  issues  of  the  body  of  his 
said  daughter  by  the  said  Thomas  Mainwaring  be- 
gotten or  to  be  begotten,  and  their  assigns ;  and  to  do 
all  such  acts  concerning  distresses  asshould  be  requisite 
and  necessary,  and  as  the  law  should  permit.     And  ?^'*'5i'*'r 
that  afterwards,  and  before  the  tune  %n  quo,  8fc.    Ult.  Death  of  A. 
Novem.  8  Car.  1.  apud,  S^c.  the  said  Henry  died,  of  ^^^^  ^^^ 
such  estate  seised,  &c.  And  after  his  death  SO  Martii,  De^th  of  B. 
1650.  apud,  &c.  Joyoe  died}  and  that  afterwards,  21  t650,  March 
MartU|1650,apti(f^^c.  the  said  Elizabeth  died ;  which  ^l^tm. 


$92 


\  ■     ■  -  ■ 

Judgments  and  judicial  arguments 


1665. 

SfiELTON 

V, 

BlOE. 

Death  of  C. 
The  issue 
seised  of  the 
iinnuitj, 


07  JuDe»l660. 
Grant  of  one 
jfourth  part  of 
'Hie  annuity  to 
jS^icbard 
Duke  for  92 
jrearf ,  if  R.  M 
so  long  IiTe» 
luid  attorn- 
mentof  tbe 
tenant  of  tbo 
freehold  to 
(i;raiitee. 


Fourth  part 
of  annuity  ip 
arrear. 


Distress  le> 
vied,  and 
life  of  R.  M, 
averred. 

PlaintifiT's  do* 


said  Elizabeth  at  the  time  of  her  death  had  issue,  SfC. 
of  her  body  by  the  said  Thomas  Mainwaring  lawfully 
begotten,— Joice,  Richard,  Anna,  and  Thomas  Main- 
waring,  apud^  S^c. ;  And  that  after  her  death,  viz.  the 
^1  3Jartii\  ^c,  the  said  Edward  LiXvelyj  a  pud ^SfC* 
died  ;  after  whose  decease,  the  said  Joice  the  daughter, 
Richard,  Ann,  and  Thomas  the  son,  were  of  the  said 
annuitj/  or  annual  rent  ofiOL  seised,  in  their  demesne 
as  of  freehold,  for  their  lives  ;  that  is  to  say,  every  one 
of  them  the  said  Joice,  &c.  of  a  fourth  part  thereof 
per  se  ;  and  the  said  Richard  of  his  fourth  part  of  the 
^aid  annuity  or  annual  rent  in  form  aforesaid  being 
seised,  the  said  Richard  postea  el  autea,  scilicet  37 
Junii,  12  Car.  2.,  apud,  S^c.  by  his  writing  indented 
between  him  per  nonien,  S^c.  of  the  one  pai*t,  and  the 
said  Thomas  Bvde  tunc  armiger,  modo  mil: :  and  the 
said  Richard  Huke^per  nom.,&;c.  of  the  other  part,ct(/itf 
altera  parti  sigillo,  idem  Thomas  By  de  hie  in  cur.profert 
cujus  dat.  est  eisdem  die,  and  did  grant  to  the  said  Richard 
Duke,  his  executors  and  assigns,  for  and  during  the 
terra  of  ninety-nihe  years,  if  the  said  Richard  Main- 
waring  should  so  long  live.  To  which  grant  of  the  rent 
aforesaid,  so  made  as  aforesaid,  one  George  Gray,tben 
tenant  of  the  freehold  of  one  messuage,  with  the  ap- 
purtenances, ex  quo  redditus  prasd.  est  et  tuncfuit  ear- 
euns  postea  et  anteprced.  tempus  in  quo,  8fC.  sciL  1  Mar- 
tii,  15  Car.  2.  apud,  Sec.  unde  prcefat,  Richard  Duke 
attornavit  quam  quod  concess.  et  attorn,  prced.  prcetextu, 
the  said  Richard  Duke  was,  and  yet  is  of  the  said  fourth 
part  of  the  said  Richard  Mainwaring  of  thesaid  annuity 
or  yearly  rent  of  40/.  for  the  said  term  of  99  years,  if 
the  said  Richard  Mainwaring  shall  so  long  live  pos- 
sessed. And  because  the  fourth  part  of  40/.  of  the 
said  annuity  or  yearly  rent  aforesaid,  being  bOs.  at  the 
feastof  the  Annunciation,  15  Car.  2.  and  by  the  space 
of  twenty-days  next  after  the  said  feast,  after  the  said 
grant  made  by  the  said  R.  M.  to  the  said  R.  D.  in 
form  aforesaid  made,  and  after  the  said  attornment  so 
as  aforesaid  made  to  the  said  R.  D.  prasdicto  temporCy 
Sfc.  was  behind,  and  yet  is  unpaid,  the  said  Thomas 
Byde,  as  bailiQTof  the  said  R.  Duke,  for  the  said  50s. 
of  the  said  rent  so  being  behind,  doth  well  acknow- 
ledge the  taking  of  the  gelding  aforesaid,  in  the  place 
aforesaid,  in  quo,  S^c.  et  juste,  Sfc^  and  avers  the  life 
of  the  said  Richard  Mainwaring.  Upon  this  con 
sance  the  plliiintiff  defmurs;    and   for  cause   shew 
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that  it  appears  not  by  the  conusance  that  Elizabeth        1005.^ 
Mainwaring,   the  daughter  of  Henry  Hodge,  at  the     ^*^V^^ 
time  of  the  death  of  the  said  Hemy  had  issue  of  her     Skeltok 
body  by  the  said  Thomas  Mainwaring  her  husband  be*        Bid^, 
gotten^  the  said  Joice,  Richard,  Ann,  and  Thomas  the  cause  of  de- 
son,  or  any  of  them.      The  defendant  joins  in  de-  murrcr. 

Joinder  in  de- 

The  case  is  this : — 

a  replevin  for  taking  of  a  gelding,  the  defendant  makes 
sance  as  bailiff  of  Richard  Duke ;  and  sets  forth  that 
ry  Hodge  devised  the  Bell  Inn,  and  other  houses,  to  Joice 
rife,  for  her  life  ;  and  after  to  Elizabeth  Mainwaring  his 
After  for  her  life ;  and  afler  the  decease  of  his  wife  and 
hter^  and  of  one  Edward  Lively  his  son-in-law  j  he  wills  and 
taths  to  the  issues  of  the  body  of  his  daughter  by  Thomas 
waring  her  husband,  begotten,  and  to  be  begotten,  a  reni'* 
le  of  40/.  per  annum,  equally  between  such  issue  to  be 
ed,  to  be  paid  quarterly,  with  clause  of  distress. — ^That 
ibeth  had  issue  by  Thomas  Mainwaring  living  at  her 
1,  Joice,  Richard,  Ann,  and  Thomas. — ^That  after  the 
1  of  Joice  Hodges,  and  Elizabeth  Mainwaring,  and  Ed- 
I  Lively,  Richard  Mainwaring  makes  a  grant  for  ninety- 
years,  if  he  so  long  live,  of  his  fourth  part  of  the  rent  to 
a}d  Duke,  in  whose  right  the  defendant  makes  conusance 
Os.,  being  the  fourth  part  of  the  rent  of  10/.,  due  at  our 
jrday,  15  Car.  2.  Upon  this  conusance  the  plaintiff  de- 
i ;  and  for  cause  shews  that  it  appears  not  Elizabeth  Main- 
ng,  at  the  death  of  the  devisor,  had  issue,  the  said  four 
ren,  or  any  of  them. 

he  general  question  will  be,  how  the  devise  of  the  rent  of 
to  the  issue  of  Elizabeth  Mainwaring  operates. 
is  limited  to  begin  after  the  death  of  Joice  the  devisor*s 
I  and  of  the  said  Elizabeth  her  daughter,  (to  whom  the 
B  out  of  which  it  is  to  issue  are  limited  for  their  lives)  and 
'  the  death  of  one  Edward  Lively. 

is  also  devised  to  the  issues  begotten,  or  to  be  begotten,  on 
)ody  of  the  said  Elizabeth  :  and  it  doth  notappear  upon 
conusance  whether  there  were  any  issues  born  at  the  death 
e  devisor ;  or  whether  there  were  any  issues  born  before  or 
'  his  death,  which  died  before  Elizabeth  Mainwaring. 
he  strongest  against  the  defendant,  (who  in  a  replevin  is 
f  actor,  and  must  set  forth  his  title,)  and  the  most  for  the 
intage  of  the  plaintiff,  shall  be  takeh  to  be  the  case.  And 
efore  it  shall  be  supposed,  if  it  be  for  the  plaintiff's  advan- 
I  that  Elizabeth  Mainwaring  had  issue  living  at  her  father's 
b,  who  were  then  capable  to  tal^e  "by  devise;    As  also  tfadt 
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156&        Elisabeth  Main  waring  bad  issue  some  born  before  his  deatb^ 
^^^"^^^     and  some  after  his  deatb^  who  died  in  the  life  of  Elizabeth 
Skelton     Mainwaring  their  mother. 
£j^^^  This  being  supposed  to  be  the  case,  I  take  it  the  matter  of 

the  question  will  be  only  this — Whether  this  devise  of  the  rent 
of  40/.  per  annum  to  the  issues  of  Elizabeth  immediately  after 
the  deceases  of  Joyce,  Elizabeth,  and  Edward  Lively  be  only 
a  contingent  executory  devise,  aqd  nothing  in  the  rent  paeseth ; 
or  is  vested  in  any  of  the  issues  by  way  of  interest  during  the 
life  of  Elizabeth :  and  so  no  issues  of  Elizabeth,  whether  born 
before  or  after  the  death  of  Hodges  the  devisor,  shall  take  dar- 
ing their  mother's  life ;  bit  those  issues  shall  only  take  who  are 
living  when  the  rent  comes  to  take  effect  in  possession ; — or 
whether,  by  this  devise  of  the  rent  to  the  issues  of  Elizabeth 
begotten  or  to  be  begotton,  any  estate  or  interest  in  the  rent 
do  pass  or  be  vested  in  any  of  the  issues  during  the  life  of 
Elizabeth. 

I  shall  ejcamine  this  last  first : — 

Whether  the  rent  do  vest  in  interest  to  any  of  the  issues 
during  the  life  of  Elizabeth ;  for  though  it  commence  not 
befcre,  to  take  effect  as  to  the  permanency  of  the  profits,  being 
There  maybe  to  begin  after  her  death,  yet  there  is  no  doubt  there  may  be  a 
apraent  in^  present  interest  in  a  rent  where  it  is  limited  to  commence  iu 
for  a  term  of  fuiuro:  as  if  a  man  makes  a  lease  of  land,  or  a  grant  of  a  rent 
years,  io  a  iq  ])egiu  after  tfiree  lives,  the  lessee  or  grantee  hath  a  preseai 
it  is  limited  to  uotereat  vested  in  him,  which  he  may  grant  or  dispose,  though 
commence  in  the  oommencemeot  of  it  in  possession  be  at  a  time  to  come. 

thiTbVdevise  ^°^  ^  ^^  ^  ^^  same  in  the  case  of  a  devise  of  land  for 
or  by  a  con-  years,  or  a  rent  to  J.  S.,  to  commence  after  three  lives,  or  a 
veyance  at      j^^y  ^^  come,  as  it  is  of  a  conveyance  at  the  common  law.    It 

vests  a  present  interest ;  though  it  takes  effect  only  mjiitwr^y 

as  to  the  perception  of  the  profits. 
Now  if  a^y  interest  in  the  rent  vest  in  any  of  the  issues  of 

Elizabeth  before  the  rent  commence  in  possession,  that  is,  dur* 

ing  the  lives  of  Joyce,  Elizabeth,  or  Edward  Lively,  this  conu« 

sance  is  naught. 
A  tenant  for  Or  first,  supposing  that  Elizabeth  had  issues  when  the 
life,  remain-  devisor  died ;  if  the  rent  vested  in  interest  in  these  children 
sue  of  A^f^  which  were  then  born,  it  cannot  vest  in  those  which  shall  be 
the  remain-  after  bom.  As  if  A«  devise  a  i\ent,  or  land  to  the  issues^  or 
t thSteur*  children  of  B.,  who  is  in  life,  the  issues  which  B.  had  at  the 
born  at  the     time  of  the  death  of  the  devisor  shall  only  take,  and  not  those 

death  of  the   which  he  shaU  after  have. 

testator  ,aiter-  ,  i^^i  i  •*  ««••« 

bom  issue  of  That  is  the  rule  of  the  common  law  ;  if  an  estate  be  kmited 
^uT*^^^       to  two  whereof  one  is  capable,  the  other  not,  he  that  is  eapable 

shall  tsike  the  entirety*    ius  if  lands  be  given  to  a  man  d 
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primogenito  filiOf  he  having  none  at  that  time ;  or  to  a  man        16C5* 
and  such  woman  as  shall  be  his  wife,  the  son  born  after  a  wife     ^«^V^^ 
shall  never  take.   And  I  hold  the  law  to  be  the  same  in  a  case      S^BLToir 

Urn 

of  a  devise  to  a  man  ei  primogenito  Jilio^  or  to  a  man  and  his        Bids. 
wife  that  shall  be :  the  man  takes  by  the  devise  presently,  but  -q^^^^  i^  |^ 
the  intent  appears  not  that  the  son  or  wife  should  take  by  way  man  ^inri- 
of  remainder;  and  they  cannot  take  as  immediate  devisees;  "cthOT^^' 
and,  therefore,  not  at  all.  ing  none,  or 

And  this  is  warranted  by  the  reaeon  of  Wild's  case.  <<  If  A,"  i?  *  ?!*"»"* 

....      .        i-i.-i      i-r%         ii*!*!!  •  "*'  Wife,  toat 

<8aith  the  book)  ^^  devise  his  landto  B.  and  his  children  or  issues,  tht  man  lakes 

and  he  hath  no  issue  at  the  time,  this  is  an  estate  tail ;  for  the  ^^^^  ^> 
intent  is  certain  that  the  children  or  issues  shall  take ;  and  as  presently, 
immediate  devisees  they  cannot  take,  because  they  are  not  tn  6  Co.  17. 
rerum  naturd  ;  and  by  way  of  remainder  they  take  not,  for  that 
was  not  his  intent,  for  the  devise  is  immediate ;  and,  therefore^ 
they  shall  be  taken  as  words  of  limitation,  m.  to  the  children 
or  issues  of  his  body.'' 

In  that  case,  the  words,  it  being  a  will,  may  properly  bear  aa 
interpretation  to  carry  an  estate  tail :  but  where  the  immediate 
devise  is  to  one  person  in  esse^  and  another  not  in  esie^  which 
can  admit  no  such  interpretation,  all  would  have  vested  in 
those  which  were  in  esse;  as  in  the  case  of  a  devise  to  a  man 
and  his  wife,  or  to  him  and  primogenUofilio^  having  no  wife 
or  no  son  at  that  time ;  so  that  here  if  Elizabeth  had  any  issue 
at  the  death  of  the  devisor,  if  any  estate  in  the  rent  by  virtue 
of  the  will  vested  in  those  issues,  the  issues  born  after  could 
not  take ;  and  the  conusance  would  be  naught,  the  title  l>eing 
made  under  Richard,  who  is  averred  to  be  one  of  the  lour 
children  living  at  the  death  of  Elizabeth.     But  it  doth  not  ap« 
pear,  and  therefore  shall  be  taken  against  him  that  [deads  it, 
that  he  was  none  of  those  who  were  born  when  the  devisor 
died,  (c)  And  it  will  not  alter  the  case  that  the  rent  is  to  com- 
mence futurely ;  for  if  I  devise  a  rent  charge  to  the  children 
of  J.  S.,  to  commence  after  so  many  years,  or  after  the  death  of 
A.  and  B.,  the  rent  vests  only  in  those  children  who  are  then 
til  esse;  for  the  difference  is  between  a  grant  or  devise,  and  a  A  grant  or 
limitation  by  way  of  use,  viz.  to  the  use  of  some  in  esse^  and  f^^l^^^ 
some  not  in  esse.    If  I  grant  or  devise  to  A«,  and  his  wife,  that  way  of  use, 
shall  be,  A.  takes  all ;  for  he  takes  all  at  first,  and  his  estate  differentlv 
cannot  be  taken  out  of  him.    But  in  case  of  a  feoffment  to  the  17  £]iz.  340, 
use  of  a  man  and  his  wife  that  shall  be,  or  primogetnio  fiUo^  iCo.  101. 
though  he  take  all  at  first,  yet  the  wife  or  son  take  after ;  not 
from  or  under  him,  but  paramount  from  the  estate  which  was 

(c)  It  shall  be  concluded  that     was  not  one  of  them.    See  below 
tools  wei*  then  bora,  sod  tek  he     p.  SOT. 


S96 


Judgments  and  judicial  argumenti 


16G5. 


Skelton 

Bide. 

Sb  H.  8.  br. 
estate  75. 


SCro.  SI  6. 
ContiDffent 
remaiader 
destroyed  bj 
merger  or 
surrender  of 
particular 
estate  as 
mucb  as  by  a 
feoffment. 
3  Cro.  SI 5. 
CordalPs 
€9scnemyley. 


and  still  is  by  supposition,  in  the  feoffees  to  serve  that  cofl«' 
tingent  use  when  it  happens  ;  for  you  shall  not  make  fractioo» 
of  estates,  that  an  estate  shall  be  settled  in  a  nuan  entirely  by  a 
devise,  and  after  come  to  be  divided  again  by  a  devise,  moie 
than  by  a  common  law  conveyance.  If  I  give  lands  to  a  maD 
for  his  life,  remainder  to  bis  first,  second,  and  other  sons,  he  hav- 
ing some  in  e^^e,  the  remainder  to  his  heirs  or  heirs  males  of  his 
body,  the  estate  tail  is  executed,  and  the  sons  born  after  shall 
never  take.  Home  done  terr,  al  baron  et  feme  pour  term  ie 
leur  vies  J  et  diutius  eorum  viventi  rem.  alhcered.deleur  deuxcorpi- 
cest  in  estate  tail  executed  ratione  immediate  non  obst.  verbis  sUh 
tuti — quod  voluntas  donatoris  in  omnibus  observetur.  Sol  think 
it  is  in  case  of  a  devise. — If  a  man  devise  land  to  a  man  for  his 
life,  remainder  to  his  first  and  other  sons,  he  having  none  m 
essCj  the  remainder  to  his  heirs  or  heirs  males  of  his  body ;  the 
freehold  is  determined  by  the  accession  of  the  fee;  and  then 
the  estates  which  were  contingent  to  the  sons  shall  not  arise,* 
for  there  was  no  particular' estate  to  support  them.  And  it  is 
all  one  when  the  estate  that  should  support  the  contingency 
determining  by  merger  or  surrender,  as  when  it  is  destroyed 
by  feoffment.  Against  this  1  confess  there  seems  to  be  the 
opinion  of  Popham  and  Anderson  upon  a  conference,  36  Elis. 
-—A  devise  was  to  Edward  Cordall  for  life,  remainder  to  his  first 
and  second,  &c.  sons  in  tail,  remainder  to  the  heirs  of  the  body 
of  Edward,  who  resolved  that  the  estate  was  not  executed  for 
the  possibility  of  the  mean  estate  that  might  interpose;  and, 
therefore,  it  was  always  disjoined  during  the  life  of  Edward 
Cordall,  so  that  of  that  estate  his  wife  could  not  be  endowed. 
Which  opinion  (with  reverence  to  the  justices)  I  conceive  was 
not  law  ;  for  even  in  case  of  an  use,  as  it  is  resolved,  1 1  Co. 
80,  Bowie's  case  ;  a  feoffment  to  the  use  of  one  for  life,  re- 
mainder to  her  first,  second,  and  other  sons,  remainder  to  the 
heirs  of  his  body,  he  is  Feised  of  an  estate  tail  executed  till  the' 
birth  of  a  son,  and  then  by  operation  of  law  the  estates  are- 
divided  :  but  if  no  son  be  born,  he  is  seised  of  an  estate  tail, 
and  then  if  the  possession  be  not  divided  again  by  the  birth  of 
a  son,  he  died  seised  of  an  estate  tail;  and  so  his  wife  shall  be 
endowed;  for  an  estate  for  life,  and  an  immediate  remainder 
of  inheritance  in  the  same  person,  cannot  stand  together :  vide 
Litt.  8. 525.  and  C.  C.  299.  a.  b. ;  the  case  there  put  by  mj  Liord- 
Coke  is — ^^  A  feme  covert  is  tenant  for  life ;  and  the  rever- 
sioner confirms  to  the  husband  and  wife,  habendum  to  them  and 
their  heirs ;  they  are  joint  tenants  of  the  fee,  and  the  husband 
seised  in  the  right  of  the  wife  for  her  life ;  for  the  husband  and* 
wife  cannot  take  by  moieties  during  the  coverture/'  And  be 
cites  18  E.  8.  20.  which  doth  not  warrant  bis  case^  and  itis  ques-- 
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'tionable.    But  Littleton's  case  isg^ood  law  :  ^^  where  thd  wife  is        1065. 
tenant  for  life,  and  the  lessor  confirms  the  estate  to  the  husband      ^*^V"^p/ 
eod  wife,  habendum  for  their  two  lives,  the  wife  shall  hold  it      Skeltok 
for  life,  and  the  husband  shall  have  the  land  in  remainder  for        Bidx. 
his  life;"  for  there  is  no  alteration  or  enlarging  of  the  wife's 

.estate  which  she  had  before  the  confirmation.  See  the  case  of 
Buttinger,  R.  59.  Stephen's  case,  B.  R.,  and  after  brought 
by  error  into  the  Exchequer  Chamber,  16  Car.  2. 

And  I  see  no  cause  why  we  should  vary  from  the  rules  of  Limitations 
common  law   in   such   cases,   but  that  limitations  of  estates  j^econs^oed 
should  have  the  same  construction  in  devises  to  agree  with  the  ia  devises  to 

rules  in  law  as  in  deeds ;  as  if  I  devise  to  one  for  life,  remainder  fP*^  7'^ 

.  .  the  rules  la 

.to  the  heirs  males  of  his  body,  this  is  an  estate  tail  executed,  law  as  in 
.though  it  be  in  a  will,  as  it  would  be  in  a  deed.     So  if  I  devise  deeds. 
to  one  for  years,  remainder  to  the  right  heirs  of  J.  S.,  who  is 
in  esscj  this  is  a  void  devise  of  a  remainder,  as  it  is  a  void 
limitation  as  a  deed. 

So  that,  as  I  said,  in  case  of  a  devise  of  a  freehold,  and  an 
immediate  estate  of  inheritance  in  the  same  person,  cannot 
.aland  together;  and  if  one  be  swallowed  up  by  the  other,  they 
cannot  be  kept  on  foot,  or  disjoined  again.     But  in  case  of  a  limitationsof 
feoffment  to  uses^  by  the  operation  of  law,  though  it  be  once  "^  distin- 
^xecuted,  the  estates  shall  cleave  asunder  when   the  son  is  Revises. 
born;  for  the  old  seisin  of  the  feoflees  supported  it.  But  there 
is  no  such  supposition  in  the  case  of  a  devise,  to  take  that  out 
jof  the  devisee  which  was  once  vested  in  him;  and,  therefore,  if 
a  devise  be  to  two,  the  one  not  in  esscj  the  other  shall  take  all ; 
and  it  shall  not  result  back  to  the  other  when  he  comes  to  be  iit 
essCy  as  it  would  in  case  of  a  conveyance  to  uses.     And  in  case 
of  an  estate  which  takes  efi*ect  in  futuro^  or  by  way  of  remain- 
der, where  the  words  may  be  otherwise  supplied,  those  who  are 
not  in  esse  at  the  time  of  the  etate  limited  shall  not  take.     As  3  q^q^  334, 
in  Frederick's  case,  Tr.  36  Eliz.  C.  B. — A  fine  was  to  the  use 
.of  B.  for  lite,  and  after  to  the  use  of  the  children  of  C.  prO" 
creat ;  there  were   two  children  then  born ;     they  took  pre- 
sently ;  and,  therefore,  it  was  adjudged  that  the  children  after 
born  took  nothing  in  remainder. 

So  in  the  priiicij^l  case  here  if  any  present  interest  passed  by 
the  devise  of  the  rent  to  any  of  the  children  which  were  then  in 
esse,  when  the  devi$^r  died,  this  conusance  under  Richard 
Mainwaring*8  title,  who  doth  not  appear  to  be  one  of  them  who 
were  born  in  the  devisor's  lifetime,  will  not  be  good ;  it  not 
appearing  that  there  were  nocildren  born  in  the  devisor's  life  ; 
and,  therefore,  sliall  be  taken  strongest  against  the  defendant^ 
thai  there  were  such  children  born  in  his  life,  and  living  at  the 
death  of  the  devisor,  and  that  Richard  was  none  of  them.        ^ 
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1665.  In  the  next  place,  supposing  Elizabeth  had  no  children  wha 

^"^^^^^^^     the  devisor  died,  but  bad  all  her  children  born  afterwards; 
ScELTON     tiien,  if  the  words  of  this  devise  shall  be  construed  to  intend  n 
BiDK.        present  devise,  and  not  only  an  executory  estate,  there  would 
be  three  things  in  the  case  against  the  defendant* 
Dyer  S04.  1.  That  it  would  be  a  void  derise,  because  it  intends  a  pre- 

sent interest  where  there  is  none  in  esse  to  take  it ; — that  is 
the  reason  of  the  boohs  of  a  devise  to  an  infant  en  venire,  (d)  If 
you  take  it  as  an  intended  present  devise  in  interest,  h  is  held 
to  be  void ;  for  none  is,  to  take  it ;  and  as  there  must  be  m 
grantee  as  well  as  a  grantor,  so  there  must  be  a  devisee  as  well 
as  a  derisor  of  a  rent  or  reversion.  If  I  devise  my  reversion,  or 
a  rent  in  esse^  to  the  children  of  J.  S.,  who  hath  none  at  the 
time,  it  is  a  roid  devise.  And  so  if  I  grant  a  rent  de  novo  to 
the  children  of  J.  S.,  who  hath  then  none  tit  esse^  to  begin  after 
J.  S.'s  death,  it  is  a  void  grant ;  for  a  present  interest  was  in- 
tended to  pass. 

S.  If  it  should  pass  a  present  interest  when  the  first  con- 
tingency happens;  that  is,  at  the  birth  of  any  one  issue,  then  it 
would  vest  in  that  first  issue ;  and  being  settled,  cannot  be  di- 
vested. There  is  no  paramount  estate  or  interest  from  which  it 
can  be  drawn,  and  settle  it  in  the  rest. 
80  Ats.  pL  47.  Lands  devisable  were  devised  to  Alice  for  life ;  and  after  her 
80  £.  6. 87.     decease,  that  the  lands  should  remain  to  Thomas  for  life,  iia 

quod  lie  do  not  alien — quo  minus  propinquioribus  hceredibus  de 
sanguine  puerorum  prcedicti  If.  (the  devisor)  post  mortem 
proidicti  Tkomee  remanere  debenU  The  devisor  had  two  sons 
and  a  daughter  Margaret;  and  the  daughter  had  children,  not 
the  sons,  at  the  death  of  the  devisor.  And,  because  the  sons 
and  daughter  could  not  take,  for  they  are  pueriy  not  de  son* 
guine  puerorumy  the  daughters  of  Margaret  the  daughter,  bora 
at  the  time  of  the  devise,  took  by  the  remainder ;  and  not  the 
children  of  the  sons  born  after  the  death  of  the  devisor ;  for  it 
was  vested  once  in  the  others,  who  were  born  at  the  time  of  tb^ 
death  of  the  devisor,  as  a  remainder. 

3.  Admit  it  should  not  vest  in  the  issue  first  born,  but  in  all 
the  issues ;  yet  if  it  vested  in  them  as  a  present  interest,  during 
the  life  of  Elisabeth  their  mother,  this  conusance  would  be 
naught ;  for,  suppose  there  were  six  issues  born,  if  every  of 
them  took  as  they  were  born,  then  the  rent  was  to  be  divided 
into  six  parts;  and  when  one  of  them  died,  that  part  ceased ;  and 
here  is  a  conusance  of  a  fourth  part,,  whereas  he  avers  that 
there  were  but  four  issues  at  the  death  of  the  mother,  which 
nay  be  true,  and  yet  there  might  have  been  six  issues  bom ; 
and  if  att  take  as  they  are  born,  then  the  conusance  should 

(if)  Seo  Davy  v.  Ktmp.in  these  Reports,  p.  98^  aote  (c>. 
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liave  been  only  for  a  sixth  part ;  and  every  nian^s  plea  shall  be        1605. 
taken  Rtrongest  against  himself;  so  that  I  hold,  if  this  devise 

l>y  H.  Hodges,  of  a  rent  of  40/.  were  a  present  devise  to  any  S^JjJJf ^ 

issue  then  born  when  the  devisor  died,  or  did  come  as  a  pre*  ukeo  most 

sent  interest  to  any  issue  of  Elizabeth  during  her  life,  that  then  ^^^^^^i^, 

this  conusance  is  naught.  ^t, 

But  notwithstanding  all  this  that  I  bare  said,  in  truth  I  hold  Thatcoa- 

tbia  Is  but  a  contingent  executory  devise  of  a  rent  of  40/. ;  and  ^■«tioosha!l 

IS  as  much  and  no  more  than  in  effect,  as  if  the  testator  had  de«  which  makes 


a  rent  of  40/.  per  annum^  to  commence  after  the  death  of  a  conformity 
Joyce  and  Elizabeth  Mainwariog,  and  Edward  Lively,  to  such  j^w  and  the 
issues  of  the  said  Elizabeth  his  daughter,  as  should  be  alive  intent  and 
when  the  r.ent  should  commence.    This  construction  makes  a  J^iso^      ^ 
conformity  between  the  law,  and  the  intent  and  words  of  the 
devisor ;  which  no  other  construction  of  the  words  will  do : — 

First,  it  is  agreeable  to  the  rule  of  law.  I  make  no  question  Cases  ofexe- 
bat  I  may  devise  my  land  to  such  of  my  children  or  issue,  as  ^^^^1  ^^ 
shall  be  living  at  the  death  of  the  survivor  of  A.,  B.,  and  C; 
this  is  an  executory  devise,  and  in  the  mean  time  it  descends  to 
my  heir.  So  if  A.  devise,  that  whereas  his  wife  is  enseinty  and 
that  that  child,  when  it  comes  to  the  age  of  twenty-one  years, 
shall  have  such  land,  be  the  law  as  it  will  in  the  case  o{  k  pre- 
sent devise  to  an  infant  en  xentre^  (which  I  will  not  now  dis- 
rate) this  shall  be  a  good  executory  devise. 

And  as  much  in  effect  was  resolved  in  Bates  and  Amhurst's 
^ase,  Mich.  15  Car.  2.  (e)  Norton  devised  all  his  lands  in  Kent 
and  Surry  to  one  of  Nicholas  Amhurst's  daughters,  that  should 
marry  with  a  Norton  within  fifteen  years  after  his  death ;  and 
appointed  Nicholas  Amhurst  to  receive  the  rents  for  the  heir 
nrhich  should  marry  with  a  Norton.  Elizabeth,  the  daughter 
>f  Amhurst,  marries  with  a  Norton.  This  was  adjudged  a  good 
executory  devise  to  Elizabeth  ;  and  yet  there  was  at  the  time  of 
'he  devise  a  double  uncertainty; — an  uncertainty  of  the  person 
— which  of  the  daughters? — and  an  uncertainty  of  the  estate. 

And  as  such  an  executory  devise  is  good  of  land,  so  much  An  executory 
more  of  a  rent  de  novo,  which  even  in  a  grant  may  be  exe-  ^^  ^^' 
^atory,  and  limited  to  begin  de  fuluro,  or  after  the  death  of  subject  to  a 
mother.     It  is  true,  such  a  rent  may  be  executory,  as  to  the  double  uncer- 
dstate,  by  way  of  grant,  but  not  by  way  of  grant  to  a  person  not     .  ♦   f 

certain,  or  in  esse.     6ut  that  is  upon  another  reason,  l>ecau8e  a  rent  may 

lliere  must  be  a  present  grantee  as  well  as  a  grantor:  but  in  !>« f ?®?."*?'7: 
«  *     ^      »     »        ^t*  •  It  %     •        and  be  limited 

case  of  an  executory  devise,  it  is  sufficient  there  be  a  devisee  to  begin  <ii 

when  it  comes  to  take  effect.    As  if  I  devise  that  the  first  son  J^uro:  but 

vdiich  J.S.  shall  have  shall  have  a  rent  of  40/.  per  annum  dur-  .onuni^Kin 

ing  bis  life,  this  is  clearly  good  as  an  executory  derise;  for  an  or  not  la  Mte. 

(e)  Sea  this  case  noticed  in  Mr.  Fearne*s  Treatise,  5S3. 
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Resemblance 
of  executory 
deTises  and 
contingent 
remainders. 


Deyise  con- 
strued to  be 
executory  to 
effectuate  the 
intent 


executory  devise  doth  in  some  respects  resemble  a  contiDgent 
remainder ;  and  as  such  a  contingent  remainder  to  one  not  in, 
esse  is  good,  if  he  be  in  esse  at  the  time  when  the  contingency 
happens,  so  it  is  an  executory  devise. 

Then  for  the  devisor's  intent, — it  appears  that  when  the 
rent  commenced,  he  intended  all  the  children  of  Elizabeth 
should  take  the  rent  as  tenants  in  common  ;  for  the  words  are 
*^  equally  to  be  divided. '^  Then,  as  I  have  already  shewed,  this 
intent  cannot  take  place  if  this  rent  should  vest,  either  in  the 
issues  who  were  born  before  the  devisor's  death,  or  in  any  of 
the  issues  first  born  ailter  his  death,  before  the  rent  commenced 
in  possession  to  exclude  the  others,  born  also  before  the  rent 
commenced  in  possession. 

If  A.  devise  a  rent  to  the  children  or  issues  of  J.B.^  to  com- 
mence after  the  death  of  J.  S.,  I  hold,  if  J.  S.  have  any  issues 
living  at  the  time  of  the  death  of  the  devisor,  only  those  childrea 
shall  take,  and  not  those  after  born  ;  for  there  the  intent  of  the 
will  doth  not  appear  to  go  further  than  a  grant  at  common  law; 
and  so  it  would  be  in  our  case,  if  the  rent  had  been  devised  to 
the  issues  at  the  time.  But  the  rent  here  is  devised  to  all  the 
issues  of  Elizabeth  ^'  begotten  and  to  be  begotten,  and 
equally;"  whereby  it  is  apparent  the  will  intended  a  provision 
for  those  children  after  born,  as  well  as  for  those  who.  were 
then  born.  And  this  intent  of  the  will  cannot  take  effect  but 
by  making  construction,  that  this  is  an  executory  devise ;  that' 
the  rent  being  to  begin  after  the  death  of  Elizabeth,  all  the 
issues  which  she  shall  then  have  shall  have  the  rent  equally; 
for,  as  I  have  shewed,  if  the  rent  vested  before  in  interest,  and 
did  not  depend  in  contingency,  the  issues  born  after  the  first 
vesting  thereof  could  not  take. 

In  Wild's  case  it  is  said,  ^^  if  a  man  devise  lands  to  baron  and 
feme,  and  after  their  decease  to  their  children,  or  remainder  to 
their  children  ;  although  they  have  not  at  that  time  any  child, 
yet  every  child  which  they  shall  have  after  may  take  by  way  of 
remainder."  So  are  the  words  of  the  book ;  by  which,  I  con- 
ceive, it  is  intended  that  ail  the  children  which  they  shall  have 
when  the  remainder  falls  shall  take,  and  in  the  mean  time  it  is 
in  contingency.  In  that  case  it  seems  to  be  implied  by  the 
word  ^'  although,"  and  by  the  reason  of  the  principal  case 
there;  and  I  think  the  law  is  the  same  if  they  have  some  child- 
ren born  at  the  time  of  the  devise,  and  after  have  other 
children,  all  the  children  which  they  have  at  the  time  of  the 
remainder  falling,  shall  take  ;  for  the  limitation  is  by  way  of 
remainder  to  the  children,  and  not  to  take  as  immediate  de- 
visees.  And  if  the  remainder  be  in  contingency  till  the  death 
of  the  parents,  the  intent  of  the  rule  is  performed,  which  would 
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baye  all  the  children  to  take.    And  it  is  agreeable  enough  to       1665. 
the  rule  of  law,  that  persons  be  in  esse  when  the  remainder  falls.      ^*^v*^^ 
And  it  differs  from  Frederick's  case  of  a  feoffment  to  the  use  of    Skeltow 
Am  for  life,  and  after  to  the  use  of  the  children  de  C.  procreat.       Bide. 
which  was  by  way  of  use,  and  not  by  way  of  devise;  and  not  itissufii- 
lo  the  children  indefinitely,  but  to  the  children  procreatis  ;  and  ciently  agree- 
it  appears  not  that  the  remainder  was  intended  to  be  in  con-  rule  of  law 
tingency,  but  to  vest  in  those  who  were  then  born.     But  if  that  the 
it  had  been  to  the  children  of  C.  procreat.  et  procreand.  I  think  ^^^^^' 
it  bad  been  (though  by  way  of  use)  a  good  contingent  limita-  take)  he  in 
tioD,  and  the  remainder  would  have  been  in  contingency.    And  J"^  T^f"  **** 
that  is  our  case  here,  and  much  stronger;  it  being  a  will,  and  falls. 

not  a  limitation  of  use.  of  S*sS*Md" 

The  devise  is  to  the  issues  ^^  begotten  and  to  be  begotten"  devises. 
bf  the  body  of  Elizabeth  Main  waring.  The  intent  was  appa- 
rent, that  the  children  not  born  at  the  death  of  the  devisor 
should  take,  as  well  as  those  who  were  then  born.  But  then, 
as  I  have  shewed  before,  none  can  take  in  prcesenii  till  it  be 
be  known  what  children  Elizabeth  shall  have  ;  which  cannot 
be  iinown  during  her  life.  So  that,  whether  EIi3:abeth  Main- 
waring  had  issue  born  before  or  after  the  death  of  the  devisor, 
I  think  none  shall  take  the  rent  but  such  as  were  living  after 
her  death ;  and  then  the  averment  that  there  were  but  four 
iasaes  at  her  death,  and  the  conusance  under  one  of  the  four^ 
it  good ;  and  so  judgment  ought  to  be  for  the  defendant* 
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1665.  BAIN  BRIDGE  v,  GARDINER  (a). 

(Where  an  estate  tall  was  of  the  gift  of  the  King,  and  tbe  reTenioa 
granted  oat  in  fee,  and  re-conveyed  to  the  Crown  in  fee,  a  recoferj 
soffered  hj  the  tenant  in  tail  bari^  the  isstie,  notwltbBtatidftig  the 
statute  of  84  and  95  H.  8.  c.  10.  (k).  Tbe  true  cottstfttctkiil  «f  tiMt 
act  Is, — heirs  in  tail  are  not  bound  by  such  recoveries  esly  ai  shall 
be  suffered  by  grantees  in  tail  of  the  Crown,  where  the  reversioa 
continued  In  the  Crown  from  the  time  of  the  original  grant. 

That  the  King  is  deceWed  In  the  granting  of  letters  patent,  how  tob* 
shewn.) 

Note  of  a  conference  with  the  twelve  Judges,  upon  a  doubtfiil 

case. 

Harg.  MSS.  This  case  of  Bainbridge  v.  Gardiner  was  several  times  a^ 

Ko.58.  foL  10.  ^^^  ^^  ii^^  1^^  .  g^j  because  it  was  a  new  case  upon  the  sta- 
tute, 34  H.  8.  c.  SO.,  and  that  one  of  the  Justices  did  privetelf 
declare  his  opinion  differing  from  the  other  three  of  ua,  whs 
held  for  the  plaintiff,  we  moved  tbe  Judges  of  the  two  other 
courts,  that  there  might  be  an  argument  in  it  before  ue  all,  tkM 
we  might  receive  their  opinions  in  it ;  to  which  the  Lord  Chief 
Justice  Hide,  and  the  Chief  Baron  Hale,  and  the  rest,  agiwed. 
And  upon  the  first  Monday  in  Easter  term,  17  Can  S^  thi 
case  was  argued  before  ten  Judges,  Justice  Brown  being  ab- 
sent upon  occasion  of  his  wife^s  death,  and  Baron  Turner 
propter  cegritudineifi.  And  the  case  was  argued  by  serjeaot 
Waller  for  the  plaintiff,  and  serjeant  Glyn  for  the  defendant; 
and  afterwards  the  27th  day  of  April  we  debated  the  case 
amongst  ourselves,  and  did  all  agree  for  the  plaintiff,  tlie 
Judge  who  was  before  of  a  contrary  opinion  submitting 
to  us. 

I  shall  shortly  deliver  the  reasons  of  their  opinions  in  those 
things  wherein  they  agreed.  Some  other  things,  as  concemin; 
the  fine  by  Philip  Earl  of  Chesterfield,  descent,  warranty,  &e* 
which  were  moved  at  the  bar,  were  not  debated,  so  as  to  grow 
to  a  resolution  on  them*;  and  we  agreeing  unanimously  in  tbe 
main,  there  was  no  cause  for  it ;  and,  therefore,  I  shall  nf 
nothing  to  them. 

{a)  '<  Adjudged  27  Mali,  17  Car.  MSS.  cited  bj  Mr.  Butler,  Co.  Litt 

2."     MS.  No.  58.  fol.  9.  Mr.  Har-  372.  b.    note  822.     Lord  NoUin|* 

grave  refers  ia  this  case,  to  Hardres,  ham  seems  also  to  have  made  Ui 

409.  T.  Jones,  257.,    11  Mod.  315.  note  on  this  caset  see  below,  note 

2d  ed.  (/), 

(»)  %,  P.  in  Lord  Nottingham's 
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There  were  two  great  cjiiestloiis  made  in  thie  C89e :— the  first        IMS. 
andl  the  ehief  peiM  wae,  that  thb  e«late  tail^  being  made  of  the      ^*^v-"^^ 
gift  of  the  King,  and  the  rerersion  being  granted  out  in  fce,  BAiwaaiDox 
and  then  re-oooveyed  to  the  Crown  in  fee,  and  the  rerersion    q^^* 
being  in  the  King  at  the  time  of  this  fine  feyied  by  the  isgne  in  ***** 

toil,  whether  the  reversion,  being  resettled  in  the  Crown, 
BOW  redueeth  the  estate  tail  again,  within  the  restraint  of 
94  H.  8. — ^Tbat  tenant  in  tail  eannot  bar  his  issue  by  fine  or 
i^eeerery. 

Wherein  the  great  objeetien  is,  ibat  the  words  of  the  act 
afe,  '*  that  no  such  recovery  hereafter  to  be  had  of  lands 
whereof  the  reversion,  or  remainder  at  the  tine  of  sach  re« 
eovery  had,  shall  be  in  the  King,  shall  bind  or  conclude  the  heirs 
}n  tail.  But  that  after  the  death  of  every  sucb  tenant  in  tail, 
agamst  whom  any  such  recovery  shalt  be  had,  the  heir  in  tail 
may  enter,  &c.  the  said  recovery,  or  any  other  thing  or  things 
kereafter  to  be  had,  done,  or  suflTered  by  or  against  any  such 
fenant  in  tail  to  the  contrary,  notwithstanding.'* 

And  this  case  is  within  the  very  words  of  the  statute.  The 
reversion  is  in  the  King  at  the  time  of  this  fine;  and  the  statute 
aatth  not,  that  the  reversion  shall  continue  in  the  King  in  the 
Mme  quality  it  was  before;  and,  therefore,  it  is  sufficient  if  the 
Mversion  be  in  the  King  at  the  time  of  the  recovery,  or  other 

DSt^« 

Cut  all  the  Judges  held  that  this  case  was  out  of  the  sta- 
tute; and  the  issue  in  tail  was  barred  notwithstanding  the  re- 
rersion was  in  the  Crown.  And  they  gave  these  two  principal 
fMSOns: — 

1st,  That  the  tenant  in  tail  was  set  free,  and  as  it  were 
enaoclpated,  from  the  restraint  net  upon  him  by  the  act  of 
9(11.8.  At  common  Iaw,(c)  if  the  King  had  made  a  gift  in 
tail  before  the  stat.  Westm.  ^,  the  issue,  past  prolem  stucita" 
tamy  habnit  potestatem  aUcnandi :  vide  2  Cr.  454.  456.^^  Lady 
Orfffin  and  Stanhope^s  case.  But  this  was  restrained  by  that 
etat.  of  Westm.  3.,  not  only  in  the  case  of  the  King,  but  of  a 
eenmon  person:  but  then  the  statute  of  4 H. 7.  sets  all  loose 
agaiD,  and  puts  it  in  the  power  of  tenant  in  tail  by  fine  or  re- 
covery to  her  his  issue,  though  the  reversiofi  were  in  the  Crown. 
And  this  power  is  not  taken  away  by  the  statute  of  32  H.  8. 
c.  S6.  oT  fines,  as  is  agreed  in  Mackwilliam's  case,  Hobart,  fol. 

,  933.    And  though  this  statute  of  32  H.  8.  by  construction 


<c^  "  J^ota  at  the  common  law>  if     aliened  to  bar  his  issue,  Eiley  4S8.'* 
the  Ktog  grant  lands  in  fee  sliaple      Lord  Nott  MSS.  cited  by  Mr.  Butler, 
conditional,  it  was  doubted  if  donee      Co.  Lilt  37S.  b.  n.  323. 
p#fl  prtlem  mscftaUm  might  have 
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1005.       fetters  not  only  the  recovery,  but  also  the  fine  by  tenant  in  tail 
^''^^>^^^     of  the  King^s  gift,  (which  my  Lord  Hobart  in  that  case  saitb 
Bainbridoe  i(^||g  by  an  oblique  and  indirect  strain)  yet  the  tenant  in  tail 
P     ^'  being  freed  from  these  great  fetters  by  a  grant  of  the  reversion 

out  of  the  Crown,  there  is  no  reason  that  he  should  be  deprived 
of  this  freedom;  And  the  construction  ought  to  be  made  of  the 
act  that  it  intends  by  the  reversion  being  in  the  Crown  the  re- 
version continuing  in  the  Crown  ;  which'  are  the  words  some- 
times  used  by  my  Lord  Coke,  C.  C.  372,  though  in  two  other 
places  there,  commenting  upon  that  statute  34  H*  8.,  and  in- 
stancing some  cases  out  of  it,  it  is  expressed  ^^  because  the 
Where  a  pri-    King  had  no  reversion  at  the  time  of  the  recovery."    And  it  is 
vilegeortree-  agreeable  to  the  reason  of  law  in  like  cases,  where  a  privilege, 
restraint  is      or  freedom  from  a  servitude  or  restraint,  is  once  totally  ac- 
once  totally     quired,  it  shall  not  be  taken  away  by  general  words  of  a  statute ; 
sh^l  not'be     or  by  the  act  of  a  third  person  to  which  the  person  who  held 
taken  away     (he  privilege  or  freedom  is  not  consenting ;  and  the  words  and 
wo^'^ofa      intent  of  the  act  of  34  H.  8.  are  sufficiently  answered  by  patting 
statute ;  or  by  it  out  of  the  power  of  the  tenant  in  tail  (during  the  continuance 
Ml  ^t  of  a      of  the  reversion  in  the  Crown  in  statu  quo)  to  bar  his  issue, 
to  which  he         And  it  was  said  that,  whereas  the  statute  of  SlJac.  c.  19. 
who  hath  the  q(  bankrupt  makes   the  estate   tail  liable  whereof  no  re- 
freedom  is       version  or  remainder  is  or  shall  be  in  the  King,  his  heirs  or 
not  consent-    successors,  of  the  gift  or  provision  of  (he  King,  his  progenitors, 
'°^'  heirs  or  successors,  that  is  to  have  no  other  construction,  but 

that  such  entails  as  are  within  34  H.  8.  are  out  of  the  statute  of 
21  Jac. 

And  other  cases  may  be  put  within  the  letter  of  the  statute 
of  34  H.  8.,  which  yet  were  out  of  the  statute  :  as  if  there  be 
tenant  in  tail  of  the  King's  gift,  the  King  grants  the  reversion 
out  of  him,  and  then  the  grantee  grants  the  reversion  to  the 
King  for  five  years ;  this  is  within  the  letter  of  the  act.  The  re- 
version then  being  in  the  King,  yet  it  shall  not  hinder  a  com- 
mon  recovery.    In  that  case  the  reversion  was  not  in  the  King 
in  the  same  manner  as  it  was  before ;  no  more  in  the  principal 
case ;  for  now  the  King  is  in  the  per  by  the  liord  Burleigh 
and  Sir  William  Mildmay,  and  the  tenure  in  capite^  which  is  a 
great  cause  of  the  issues'   ^^  remembrance  of  the  profit  they 
have  by  the  service  of  their  ancestors  done  to  the  King,*'  as  the 
words  are  in  the  preamble  of  the  act,  is  quite  gone. 
Argument  ah       ^^'y>  ^^^  second  reason  upon  which  many  of  the  Judges 
inconvenientL  did  principally  rely  was  ab  inconvenientiy  the  infinite  mischie^ 

and  trouble  which  might  happen  to  purchasers  if  such  revest 
ing  of  reversions  aliened  out  of  the  Crown  might  bring  theni^ 
within  the  danger  of  the  statute.    For  when  they  find  the 
version  once  taken  absolutely  out  of  the  Crown  they  look 
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farther;  and  if  thej  should,  the  reversioDs  might  be  revested        iw. 
again  in  such  manner  as  might  not  easily  be  fomd  out ;  and     ^^""^^^^^ 
the  search  and  trouble  to  purchasers  and  other?  concerned  to  Baimbrijdoe 
know  whether  the  reversion  was  granted  Bff^m  to  the  Crown    r.     ^' 
or  not  would  be  endless.  Gardiner, 

In  Wiseman's  case,  2  Co.  15.  speakinj?- of  making  intails,  and 
granting  the  remainders  to  the  Crowr>  it  is  said  that  by  <<  se- 
cret and  unknown  limitations  of  the  remainders  to  the  King,pur- 
chasers  are  deceived,  and  the  tei^nt  in  tail  in  possession  is  de- 
prived of  the  power  which  the  law  gives  him  to  dock  the  re* 
uainder;"  and,  therefore,  excludes  such  estates  tail  with  re- 
mainder in  tail  made  by  ct>nimon  persons  out  of  the  statute  of 
S4r  H.  8.  The  very  same  mischief  (and  upon  the  same  reason) 
it  is,  to  bring  estates  tail  with  reversions  expectant,  once  taken 
out  of  the  Crown,  and  then  after  regranted  by  the  subject  to 
the  Crown,  within  the  restraint  of  34  H.  8. 

The  third  reason  is  ab  authoritaie.   It  was  said  that  the  con- 
stant opinion  hath  been,  that  the  reversion  being  once  granted 
out  of  the  Crown,  the  estate  tail  is  absolutely  freed,  though  the 
reversion  be  regranted  ;  and  so  iC  was  held  by  the  Lord  Chief 
Baron  Davenport,  in  his  reading  upon  this  statute ;  and  it  was 
said  that  this  very  consequence  was  drawn  by  the  advice  of  the 
said  Serjeant  Davenport,  George  Croke,  and  Sir  Thomas 
CrewO)  Mr.  Levins,  who  was  then  a  barrister  of  five  years* 
sianding,  drawing  it  according  to  their  directions.    And  the 
current  opinions  have  gone  thus ;  and  the  common  course  hath 
been  [when  there  hath  been  cause  to  take  reversions  out  of  the 
Crown  for  particular  purposes,  with  intent,  after  these  per- 
formed^ to  resettle  the  estate  again  as  before,]  to  destroy  the 
entail,  and  to  take  a  new  entail  out  of  the  Crown.    And  this 
two  ways — 

First,  It  hath  been  held,  if  the  tenant  in  tail  levy  a  fine,  or 
suffer  a  rcfcovery  to  the  King,  that  this  is  out  of  the  statute. 
'  But,  secondly.  In  most  cases  the  reversion  hath  been  put 
out  of  the  Crown,  and  then  the  tenant  in  tail  hath  barred  the 
entail ;  and  when  that  which  was  intended  by  lease,  jointure, 
&c.  hath  been  let  in,  then  to  put  the  inheritance  into  the 
Crown,  and  to  take  the  estate  tail  de  novo  out  of  the  Crown. 

In  my  Lord  Baltimore's  case,  which  concerned  the  Lord 
Arundel,  which  was  remembered  by  divers  of  the  Judges,  there 
was  ari  entail  made  out  of  the  Crown  to  Baynton,  and  the  re- 
version was  taken  out  of  the  Crown,  and  the  like  recognizance 
as  in  our  principal  case  ;  and  the  reversion  being  out  of  the 
Crown,  a  common  recovery  was  suffered  by  the  tenant  in  tail 
to  the  use  of  the  recoverors,  who  regranted  the  land  in  tail, 
and  then  granted  the  reversion  back  to  the  Crown  according  to 

2 


4)6  Judgments  and  judicial  nrgmnenU 

1-565.        the  cond\tk>D.    The  question  jrew  upon  thie  teocmd  ctmVey* 

^^^^^'^"^     ance  in  tail,  whether  it  was  a  proviaion  of  the  Crown  j  and  k 

BAiNBBiDGt.  ^^  ingjgted  ujon  that  it  rauat  appear  of  iword  to  be  a  firovU 

Gardiner.    b«ob  of  the  Cre\Hi.    But  15  Car.  1.  B.  iL^  BraaMtofii  Jaiie% 

&c.  being  Justices,  it  was  the  opinion  of  the  Court  (iMt  it  wat 

inalter  of  fact,  whethu*  it  was  an  estate  taU  of  tha  profiaioa  of 

the  Crown^  or  not ;  and  they  left  it  to  ths  Jury,  ifho  to^ni  il 

to  be  an  entail  of  the  proVi^Mi  «f  the  Crown%  Ami  t#o 

trials  were  «ftser  upon  that  jioint  \  aU  wbieh  went  the 

way,  though  it  was  strongly  obgscted,  that  tiie  na#  eitala  4m1 

was  drawn  out  of  the  first  estate  ^\l  which  wai  doclted  by  the 

common  recovery ;  and,  secondly,  \hat  mMhing  apilea^edl  in 

the  grant  or  patent,  or  atberwise  orreaard^  that  thin  last  Mitt 

was  of  the  provision  of  the  King. 

But  that  case  dees  not  come  to  oer  principal  ease  ;  Ant  thapa 
was  no  interruption  of  the  privity  between  the  last  tenant  in 
tail,  and  the  last  reversion^  admitting  it  to  be  of  the  provision 
of  the  Crown. 

And  Edgeconibe*a  case,  16  &;  17Jao.  was  reaiessberedL 
King  Henry  tlie  Eighth  gave  lands  to  tbe  Ijord  Lovell  epon 
trust,  to  the  intent  to  convey  to  Edgwombe  in  tail,  with  re* 
mainder  to  the  CraUn,  which  he  sM  :  but  tiie  deed  was  net 
inroiled,  whereby  the  King  did  not  take  the  ramainder ;  andf 
therefore,  it  was  agfieed  de  iwve,  that  a  cempMn  reCQvei^  lUauW 
be  had,  and  that  after  the  recovery  the  lands  sbonld  be  oott- 
veyed  to  Edgecombe  in  tail,  with  remainder  to  the  Crown  { 
which  was  done  accordingly.  The  questien  there  was^  whether 
the  first  intention  of  making  the  first  entail  by  the  provision  of 
the  Crown,  with  remainder  to  the  Crown,  wouM  aerve  to  mahe 
the  second  entail  and  rewaind^*  to  be  ^  the  provision  of  the 
Crown.  But  that  case  differs  from  our  principal  caae  €M  the 
Lord  Baltimore's  did. 

The  second  point  in  this  case  was, — whether  ibe  recegM- 
zancc,  and  the  condition  of  it  as  they  Sife  here  Ibuod,  do  dif- 
ference this  cafie  fhom  other  cases,  where  the  privity  is  gonc^ 
and  the  reversion  is  taken  out  of  the  Crown,  and  regraA4ad% 
And  it  hath  been  strofigly  insisted  «pon,  that  it  aptpears  upon 
record  that  the  intent  of  the  Qeeen  was^  that  no  prcgvdice 
should  come  unto  her,  but  only  as  to  the  letting  in  of  the  lease 
for  sixty  years,  if  it  had  been  inade  by  Sir  Thomas  Stanbaye^ 
and  that,  though  the  reoognizance^  &o.  be  a  diatioet  reaoiid^ 
\  yet  all  shall  be  taken  but  as  one  asaeranoe  $  and  the  fwAeat  te 
the  Lord  Burleigh  and  Sir  Waltev  Mildmay  wM  md  kmmikm 
petilionem  of  Sir  Thomas  Stanhope,  and  so  the  tenant  in  tail 
still  restrained  by  SiH.  8.  And  it  wm  farther  mtg^d^  thel  it 
is  not  a  clear  grant  of  the  reversion  out  of  tbe^Crew%  bmn 
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kiad  of  equitable  right  at  least,  and  remedy  for  tbe  Queen  to        IM5. 
lmw%  it  again,  which  will  preserve  the  incidents  to  it ;  as  a  b^re     ^-^^^'^^ 
right  will  support  a  contingent  remainder^  or  a  condition  revest  '^^"''••JJX^" 
the  reversion  in  the  Crown,  and  leave  the  issue  in  tail  in  statu    GAaDiHsa, 
quopriiis;  which  afterwards  some  of  the  Judges  denied,  and 
others  affirned  in  the  case  of  a  condition. 

Secondly,  It  was  urged,  if  this  estate  tail  was  left  wholly  free 
after  the  reversion  revested  in  the  Crown,  that  then  the  King 
was  deceived  in  bis  grant  of  the  reversion  in  fee  to  the  Lords 
Burleigh  and  Mildmay,  and  so  it  is  void.  And  it  is  not  against 
law  to  couple  and  take  in  the  consideration  appearing  upon 
another  matter  of  record  into  the  King's  grant ;  and  that  no 
case  can  be  put  where  it  appears  upon  record  that  the  King  is 
deceived,  that  his  grant  shall  be  good ;  and  they  cited  17  E.  8. 
S9.  (d)  cited  also  1 1  Co.  74.  tbe  case  of  the  Friars  Carooielitee ; 
wbo  to  avoid  the  Statute  of  Mortmain,  and  to  extinguish  the 
mesne  seigniories,  procured  a  feoffment  to  tbe  King,  and  letters 
patent  from  the  King  to  themselves  ;  and  though  the  cosin  and 
fraud  was  not  contained  in  tbe  grant  made  to  the  King,  but  ap- 
peared only  by  averment  dehors,  yet  the  charter  was  adjudged 
(upon  a  fcire  facias  in  the  Chancery)  to  be  repealed.  And  in 
Bif  Hugh  Cholmley's  case,  tbe  Court  takes  netiee  of  frauds 
ftpparent  wHbout  the  finding  of  the  Jury ;  and  in  our  principal 
ease,  if  the  issue  take  advantage  of  this  grant  out  of  the  Crown 
(intended  only  for  levying  a  fine  for  years  sur  eoneessit)  it  is  a 
kind  of  fraud. 

But  all  the  Judges  here  held,  that  upon  this  recognizance, 
Md  the  condition  of  it,  it  appears  the  Qtieen  only  intended  to 
prevent  prejudice  to  her  own  reversion,  which,  by  a  common 
recovery  whilst  the  estate  was  in  the  Lord  Berleigh  and  8ir 
Walter  Mildmay,  would  have  been  gone  :  but  did  not  look 
to  prevent  (he  predjnice  to  the  issue,  but  tlie  contrary;  for  the 
l^een  gave  way  to  a  lease  for  sixty  years,  to  begin  ofter  Sir 
Thomas  Stanbope^s  death.  And  upon  that  lease  only  IS/.  5f .  %d. 
rent  is  reserved,  whereas  tbe  renl  payable  over  to  tbe  Crown 
is  above  100/.  And  they  resolved  that  the  recognizance  makes 
no  alteration  in  this  principal  case: — 

First,  For  that  it  provides  only  for  the  Queen's  reversion  : — 

Secondiy,  The  recognizance  was  «  collateral  thing  out  of 
the  patent,  and  operates  not  upon  it,  being  another  eonvej- 
aqces  but  the  Queen  rested  upon  her  security  if  any  thing  had 
been  to  her  hurt ;  and  the  case  of  17  E.  3.  6©.  (rf)  as  I  tbfnk, 
proves  not  that  which  is  inferred,  that  the  King's  gnml  may 

^  4j.  ». 
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1666.       be  avoided  by  taking  in  matters  collateral,  or  dehors^  gene* 

^^^^^'^     rally.   The  principal  case  there  is  good  law ;  irf*.  that  a  grant 

BAjNBRiDaE  ^^g  jjj^jg  ^^  ^jjg  j^i„g  ^Q  ^Yie  intent  that  he  should  grant  to  the 

Garqiner.   Friars  Carmelites  in  mortmain,  and  so  to  destroy  the  seigniory 
of  the  bishop  of  Winchester,  of  whom  the  lands  were  holden  ; 
and  the  King  granted  in  mortmain  accordingly ;  the  King's 
charter  was  repealed  by  scire  facias  for  this  fraud.    But  this 
doth  not  appear  to  be  made  void  by  the  reason,  or  rule  of  the 
common  law,  as  my  Lord  Coke  said  \  but  it  was  by  the  Sta** 
tute  of  Mortmain,  7  Ed.  1.—- ^^That  no  person,  arte  vel  in* 
jurio,  shall  offend  against  that  statute,*'  which  words  are  twice 
repeated  there— and  gives  power  to  the  chief  lords  to  enter. 
And  in  the  case,  SI  E.  3.  46.  the  case  of  the  Master  and 
Scholars  ofMerton,  after  the  King  was  petitioned,  as  he  most 
where  an  estate  was  made  to  him,  they  entered  in  such  case^ 
and  the  entry  was  adjudged  good  :«-and  5  R.  S.  pL  2.  No. 
9if  there  was  a  petition  of  the  commons  that  a  religious  per* 
son  procured  others  to  infeoffthe  King,  and  the  King  to  grant 
in  mortmain  to  hold  of  the  King,  and   to  extinguish  the 
seigniories.     It  was  answered  that  if  such  feoffment  were 
made  without  the  assent  of  the  lords  mediate  that  they  may 
enter,  as  in  the  Statute  de  Religiosis :  but  if  a  grant  were 
made  to  the  King,  to  the  intent  that  the  King  would  grant 
(to  hold  of  himself)  to  J.  S.,  a  single  person,  though  cosin  is 
a  thing  averable  and  odious  in  law,  and  may  be  pleaded,  yet, 
without  alleging  express  cosin,  nay,  perhaps  though  it  were 
alleged,  the  charter  would  not  be  repealed.     In  Alton  Wood's 
case,  the  fourth  exception,  43.  b.,  to  letters  patent  was,  that 
the  King  granted  in  consideration  of  the  surrender  of  letters 
patent,  where,  in  truth,  the  estate,  it  being  in  a  feme  covert, 
could  not  be  surrendered ;  and  so  the  King  being  deceived  in 
his  consideration,   the  patent  was  void.    But  it  was  over- 
ruled ;  for  it  did  not  appear  by  any  express  matter  in   the 
letters  patent,  that  the  King  intended  a  surrender  of  the 
former  estates,  but  of  the  letters  patent,  whereby  those  former    ' 
estates  were  granted;  and  the  book  (e)  gives  it  for  a  rule,     . 
that  "  it  would  be  dangerous  to  make  the  King's  grants  void  J 
by  construction  upon  inferences  and  arguments  without  direct  ^ 
and  express  matter  contained  in  the  letters  patent."   And  in     i 
Doddington's  case,  2  C j.  34.,  the  Judges  would  take  no  no-    " 
tice  of  the  auditors  particular ;  for  they  said  they  ought  to     " 
found  their  judgments  upon  the  patents  themselves.    And  in 
our  principal  case  there  is  nothing  in  the  patent  itself  to  the 


(e)  The  words  the  hook  arc  not  in  the  manuicript. 
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liord  Burleigh  and  Sir  Walter  Mildmay  out  of  which  it  can        1066. 
be  inferred  that  the  King's  intention  was,  that  the  issue  in  tail     ^"^V^^ 
should  not  be  prejudiced  after  that  grant  made  to  them.  Baxhbbidoe 

A  third  point  was  argued,  whether  the  fine  by  Philip  Stan-    Garbiner 
hope,  being  issue  in  tail,  in  the  life  of  the  tenant  in  tail  (and  so 
npt  within  the  express  words  of  the  statute,  which  are,  of 
iUngs  done  and  suffered  by  tenant  in  tail)  bar  those  who  are 
hia  issue. 

This  was  not  much  spoken  to :  but  divers  of  the  Judges  held 
it  did  not,  and  also  denied  the  law  to  be  according  to  Stratford 
and  Dover's  case,  (/)  C.  C.  373.,  where  the  disseisor  of  tenant 
iQ  tail,  the  reversion  in  the  Crown,  levies  a  fine,  and  five  years 
pa88|  whether  it  shall  bind  the  issue  in  tail ;  which  case  is  also 
cited  by  Justice  Jones  in  Stone  and  Newman's  case :  but 
they  resolved  nothing  as  to  this  point,  having  given  their  opi« 
liion  so  fiilly  on  the  first  point. 


( /)  **  It  seems  to  some  that  the     it  suffers}  and  soch  saffennce  ez- 
of  Stratford  and  Dover  above     tends  to  the  act  in  which  they  were 


^Boted  is  not  \^m\  for  in  %  Bep.  11.  not  parties,  by  Sir  Orlando  Bridg- 

Ifagd.  Coll.  c^se,    it  is  adjudged  man.**     Lord  Nottingham's    MSS. 

ftuX  the  fine  does  not  bar  the  col-  cited  by  IMLr.  Batler  in  note  829* 

lege,  not  being  parties,  because  the  Co.  LittSTSi  a. 
IS  Slix.  makes  void  all  acts  which 
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,  GOLLINGWOOD  v.  PACE  (a). 

(Devise  to  the  beir  of  N.  and  to  tbe  beirs  of  (be  said  beir  for  ever^ 
beld  to  be  foid^  as  N«  was  liTing  at  tbe  decease  of  tbe  testator  (^). ) 


Harg.  MSS. 

No.  65.  foL 

62. 

la  tbe  Court 

ofComiDOD 

Pleas. 


Tbis  term  (c)  the  great  case  of  Collingwood  and  P^ce  was 
argued  by  tbe  Judges,  who  were  divided  in  opinioq  in  it* 
Browne  and  Hide  for  tbe  plaintiflTi — That  two  brethren,  being 
naturalized  several,  tbe  issue  of  one  might  inherit  to  the  other. 
See  the  reasons  at  large  in  my  argument  (d). 

But  we  all  agreed  in  tbis  point : — Sir  John  Ramsey,  befog 
seised  in  fee  of  the  rectory  of  Kingston,  in  reveraion,  expectant 
«po«  an  estale  limited  to  his  wift  for  her  life,  and  hari^g  a 
brother  Nicholas,  who  was  an  alien,  but  had  issue,  Patriek, 
his  only  son,  born  in  England:  and  Sir  John,  having  by 
bis  will,  made  6  Jac^  devised  that  bis  executors  should  pay  U> 
Nicholas  100/.  per  atmum  far  forty  y^ars,  if  be  Uve  ao  loaf, 
towards  the  maintenance  and  bringiBg  up  nf  his  nMiiitnw^  dl- 


(a)  Mr.  Hargrave's  note  on  this 
case  in  No.  56.  fol.  52.  is  as  follows: 
"  In  Vol.  III.  of  these  Manuscripts, 
fol.  56.  to  78.,  Lord  Bridgman's  ar- 
gument in  C.  B.  is  given,  and  S.  C. 
in  C.  B.  1  Keb.  65.  and  1  Sid.  193. 
S.  C.  in  the  Exchequer  Chamber, 
Vol.  II.  of  these  Reports,  81  to  109. 
Lord  Bridgman*s  argument;  fol.  1 10. 
to  113.,  Judge  Windham*s  argu- 
ments and  fol.  114  to  122.  Lord 
Hale's,  but  the  last  only  as  in  1  Yen- 
tris,  413,  S.  C.  in  the  Exchequer 
Chamber,  1  Sid.  193.,  Hardres,  S24., 
1  Keble,  174,  206,  265,  585,  579, 
585,  603,  670,  and  699."  Upon  the 
diyision  of  the  Judges  in  the  Com- 
roon  Fleas,  the  opinion  of  the  Ex- 
chequer Chamber  were  taken,  where 
this  copious  argument  seems  to  have 
been  delivered;  see  1  Keb.  699.  It  was 
held  by  Hale,  C.  B.,  and  by  sixotber 
Judges,  against  the  opinions  of  Sir 
Orlando  Bridgman  and  of  two  other 


Judges,  that  the  plaintiff,  a  natiTe- 
born  son,  of  a  naturalized  son  of  aa 
alien  not  naturalized,  should  inhe- 
rit to  another  naturalized  son  of  the 
alien. 

(b)  The  point  on  the  Trill  was  de- 
termined in  the  time  of  the  Com- 
monwealth, in  another  case ;  see  i 
Sid.  26.  50.  and  148. 

(c)  "  Tr.  13  Car.  2."  Harg.  MSS^ — 
No.  55.  fol.  52. 

{d)  The  argument  at  large,is  inNo^— 
57.  fol.  56.  of  Mr.  Hargrave's  col- 
lection. So  much  only  of  it  ii^ 
printed  here  as  relates  to  the  points 
on  the  construction  of  the  will^ 
upon  which  the  Court  agreed.  Thatf 
part  of  it  which  related  to  tbe  pointf 
adjourned  to  the  Exchequer  CJiam — 
ber  is  probably  better  stated  in  the^ 
argument  of  Sir  Orlando  Bridgmamtf 
there;  and  it  is  printed  at  lengths 
from  No.  56.  fol.  81.  of  the  maau— ' 
script,  in  p.  414.  of  this  volume. 
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riaeth  in  these  words : — ^^  Item^  I  give  and  bequeath  unto  the       14il. 
beir  of  my  brother  Nicholas  Ramsey,  and  to  the  heirs  of  the     ^-^^v*^^ 
Niid  heir  for  ever,  all  that  manor  and  parsonage  of  Kingeton^    ^^^t**^ 
iipoo  the  trust  and  confidence  that  the  said  heir  and  heirs  shall  ^^ 

from  time  to  time  pay  and  discharge  all  the  debts  and  spe-       Pace. 
smlties  which  I  owe  and  am  chargeable  withal,  excepting  such 
kbts  which  are  mentioned  in  a  schedule  hereunto  annexed ;" 
-«nd  dies  within  a  fortnight,  Nicholas  and  Patrick  being  both 
living. 

I  conceive  this  devise  is  void.    In  Wild'a  case,  6  Co.  16.  No.  57.  fol. 
[land  was  devised  to  A.  for  life,  remainder  to  B.  in  tail,  re-      '  ^^'* 
nftiader  to  Rowland  Wyld  and  his  wife ;  and  after  their  de« 
:Mnes  to  their  children,  they  having  then  a  son  and  a  daughter. 
The  question  was,  whether   Rowland   and  his  wife  had  an 
3state  tail  or  for  life,  with  remainder  to  their  children  fer  life;] 
vhich  ease  was  argued   before  all  the  Judges  of  England. 
Fbe  Jvdges  first  considered  the  judgment  of  the  common  law, 
ifibe  conveyance  had  been  made  by  the  devisor  in  his  life: 
md,  eeccmdly,  what  reason  there  was  H^iy  the  judgi^ent  shouM 
not  be  according  to  the  rule  of  law.     No  reason,  as  it  is  there 
laid,  ten  be  given,  b«t  the  intent  of  the  testator :  but  that  in-  The  intent 
ient  must  be  manifest  and  certain,  not  obscure  and  doiAtfiil.  <>f  \^^^^ 

.-_  -  ___       .         ^T      ,,     .  1  :■.««•  •      •      must  DO  ma- 

ttobart,  SSS.,  Ann  Needler's  case  mahee  a  dirorence  tn  the  nifestand 
ICing*8  grants  between  the  intent  mental,  and  the  express  in-  <^e«^"n,  not 
eat  legal. J     That  rule  is  also  laid  in  Oounden's  case,  Hobart,  doubifaL 
IS.*— That  the  devise  mast  be  taken  according  to  the  intent  of 
he  devisor :  but  that  intent  must  be  so  expressed  in  the  will 
vritlen,  that  it  may  be  certain  to  the  covrt,  and  not  against 
aw.     Now  it  is  clear  by  a  oonveyanoe  at  the  common  law,  an 
■■aediate  estate  limited  to  the  heir  of  Nicholas  was  void,  and 
vool'd  convey  nothiirg  to  Patrick. 

First,  because  he  was  a>n  alien ;— secondly,  becaufse  his  father 
ree  alive,  and  so  be  vras  no  heir. 

Then  for  the  intent  it  is  lo  be  agreed  here,  that  when  the 
S»rl  devised  *^  to  the  heir  of  his  brother  Nicholas,"  that  by 
■jMO  word  ficir  he  intended  to  design  some  person  certain,  and  '*  Heir''  con- 
hat  it  shaU  not  be  taken  to  boa  word  of  limitation  of  estate;—  sf^ati^*^!^ 
be  rartber  also  because  it  is  a  devise  to  the  herr,  and  the  heirs  person  cer- 
/•ifcol  *ftr„  90  that  the  latter  words  tynly  tire  the  words  of  li-  *a»°*'  and  not 
atiatioa;  and,  tberefope,   I  conceive  the  principal  case  in  limitations 
ilMinden^s  oaee,  and  AsbenhoTst^s  case,  come  not  home,  nor  are  of  »"i  estate 
«y  Mitherity  to  guide  this  case ;  fer  the  devise  to  the  heirs 


ft)  This   is  the  "  argument  at     dcliyercd  iR  the  Commoa  Fleas,  in 
OTgS,*'  of  Sir  Orlando  Bridgman  on      Tr.Tcnn,  13  Car.  2. 
be  conOKuclioB  of  the  will;  and 
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Ifidl.        male^  or  right  heirs  male,  there  amount  not  onlj  to  describe  the 
^^^^>^^^     person,  but  also  to  limit  the  estate ;  and  there  be  probahle     ' 
CoLLiKo-     grounds  to  conjecture  be  intended  Patrick  to  be  the  derisee, 
^^^^       because  the  devise  was  to  take  effect  immediatelj  after  Us 
Pace.       death,  and  during  the  life  of  Nicholas;  for  there  was  an  ex- 
JuOeU  of  a     press  devise  to  Nicholas  by  the  will,  and,  therefore,  he  eooU 
testator's  in-    ^^^  intend  a  legal  heir,  but  heir  according  to  the  Tulgar  ac- 
ceptation of  the  word.    And  possibly  he  might  not  know  the 
Christian  name  of  Patrick,  for  it  appears  by  the  will  he  knew 
not  the  Christian  names  of  his  brethren-in-law  who  married  his 
sisters. 
Where  the  But  we  are  to  expound  wills,  not  to  make  them ;  and  where 

intent  of  a       the  intent  appears  not  clearly  and  demonstratively  otherwise, 
pears  not^      ^^  ^^  to  judge  the  words  of  a  will  according  to  the  coBstmc- 
dear,  we  are    tion  of  law  upon  such  words  in  a  deed. 
wcJdSf  hiS        It  is  not  clear  he  intended  it  to  Patrick  particularly;  for 
will,  accord-    then,  if  Patrick  had  died  before  him,  Patrick's  son  William 

ing  to  ^       should  not  take,  nor  any  other  son  of  Nicholas,  whereas  by 
constrncuon  i    «  • 

of  kw  upon     his  will  he  intended  the  heir  of  Nicholas  should  take,  and  his 

snchwordsin  heirs. 

Secondly,  It  is  not  clear  he  intended  the  eldest  son  of  Ni- 
cholas at  the  time  of  the  devise ;  for,  if  he  had,  he  might  have 
named  him,  as  he  did  in  the  other  part  of  the  will  name  the 
eldest  son  of  Nicholas. 

Thirdly,  possibly  he  might  intend  only  a  legal  heir  who 
might  take,  and  transmit  it  to  his  heirs  collateral,  which  cooU 
not  be  here  if  Patrick  took ;  and  might  conceive  that  Nicholas, 
his  children  being  post  natiy  were  capable  as  heirs,  and,  there- 
fore, might  devise  it  so,  and  not  know  the  force  of  law,  that 
there  cannot  be  hasres  viventis ;  and  possibly  in  regard  the 
countess  his  wife  had  an  estate  for  her  life,  he  might  imagine 
the  devise  could  not  take  effect  till  after  her  death  (and  a  re* 
mainder  may  be  limited  to  one  not  capable)  and,  before  her 
death,  Nicholas  might  be  naturalized.  Every  one  of  these  ma^^ 
be  conjectured  as  well  as  any  one  of^hem  ;  there  is  no  clea^ 
certainty  of  his  intent  in  the  will.     [If  the  devise  here  ha^ 
been  to  the  heirs  of  J.  E.,  an  Englishman,  and  he  outlived  th^ 
devisor,  I  take  it  somewhat  a  strong  case  the  devise  should  b^ 
void ;  for  there  was  a  possibility  it  might  have  been  good  in  ^ 
legal  sense.   The  case  of  an  alien  makes,  indeed  a  difference^ 
But  it  appears  not  by  the  will  that  Nicholas  was  an  alien,  no^ 
doth  it  appear  he  took  that  into  consideration.    Perhaps  b^ 
did  not, — and  what  ground  have  we  to  suppose  it  ?3 

And,  therefore,  having  chosen  such  a  description  of  the  per^ 
son  to  whom  he  deviseth,  as  requires  the  law  to  ascertain  il^ 
that  devise  must  fall  within  the  legal  acceptation,  and  be  ^ 
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legal  heir,  or  otherwise  he  takes  not.    And  I  hold  it  a  good        1661. 

rule  in  case  of  wills,— that  the  intention  to  pass  an  inheritance  ^^-^V"^*^ 

to  any  person,  contrary  to  the  words  of  the  will,  or  rule  of  law,  Collino- 
must  not  only  appear  within  the  will  itself,  but  must  be  so  ex-       ^^^^ 
pressed  that  it  be  certain  to  the  court,  which  it  is  not  in  this       Pace. 

^*®^'  Iraplicatioo 

against  the 
words  of  a  will,  or  aa  iatention  agaiast  a  rule  of  law,  must  be  so  expressed,  that  it 
be  certain  to  the  Court. 

And  it  is  a  good  marginal  note  in  Hobart,  33.  in  Cambden's  Bidum  re* 
case : — *^  No  man  shall  shew  me  a  case  in  law,  where  by  pur-  SSoa^dcvisor 
chase,  by  a  derise  to  an  heir,  any  may  take  that  is  not  heir  may  make 
indeed,  without  declaration  plain."     That  case  is  put  of  the  ^^^  ^^^^ 
heir  of  the  devisor :  but  the  reason  is  the  same  where  the  same  chase,  by  a 
expression  is  used  in  a  will  concerning  the  heir  of  another.  V^^^  deda- 

A  great  objection  hath  been  made, — that  construction  ought  ^i]^ 
to  be  made  ut  res  valeat;  and  by  this  construction  the  will  is 
void  in  its  first  creation ;  for,  first,  Nicholas  being  an  alien,  he 
could  have  no  heir ; — secondly,  that  he  could  not  be  hcsres  vi* 
veniis.    I  answer,  it  is  true  that  the  law  is,  that  an  alien  can 
have  no  heir,  and  that  one  cannot  be  his  father's  heir  in  vitd 
patris.    But  if  this  objection  have  any  force,  it  must  be  sup- 
posed that  the  devisor  was  a  lawyer,  whereas  the  law  supposes 
him  inops  consiliij  and  the  question  is  not,  what  the  operation  The  question 
of  law  is  upon  the  devise,  but  what  he  intended  by  it.    And  his  "S^I/^qq*^ 
intention  must  be  gathered  by  his  words,  and  his  words  con-  what  the  ope- 
strued  according  the  letter  and  legal  propriety  of  them,  where  ^u^I^^^^ 
nothing  appears  to  the  contrary ;  and  it  not  being  found  that  wor^  but 
Patrick  was  reputed  heir,  or  known  by  the  name  of  heir  of  jJj^-^^^Ji^Suj 
Nicholas  in  Nicholas  his  life-time,  which  is  matter  of  fact ;  I  by  it    The 
conceive  the  words  in  the  n[ill  shall  have  such  interpretation  ^"^^^^ 
as  they  should  have  had  in  a  grant  or  conveyance  at  the  com-  theredfrom 
mon  law,  and  no  other ;  and,  consequently,  that  the  devise  the  words  of 
cannot  be  good ;   because  Nicholas  had  no  heir  at  the  time  of  J[q^  ^^  ^^^ 
the  death  of  the  devisor,  no  more  than  a  devise  to  a  corpora-  construed  ac- 
tion not  founded,  or  a  person  not  in  esse,  Hobart,  S3. ;  9  H.  6.  ]^^^^ 
S3. ;  and  Hobart,  33.  Counden's  case.  le^  pro- 

And  for  express  authority  in  this  case,  besides  the  judgment  {jj^^^^ 
of  the  Court  heretofore  in  ,this  very  point,  I  know  the  opinion  noikhtg  op- 
of  my  Lord  Bramston,  Justice  Bacon,  and  some  other  very  J^«f  «<*« 
learned  persons  now  living,  did  in  the    point  fully  concur 
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Ko.  66.  fbl. 
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(Construction  of  acts  of  naturalization.)  * 

Bridgman,  C.  J* 

Gawen  Collingwood  brought  an  action  of  trespass  and  ej#ct^ 
nient  against  Perses  Pace ;  and  declares  that  John  Ramsey, 
the  SOth  of  July  1656,  at  Kingston-upon-Thames,  did  demise 
'"*  *^®  ^^*'®"  to  him  one  messuage,  one  garden,  600  acres  of  land,  500  acres 
^C/)'        •  of  meadow,  and  500  acres  of  pasture,  with  the  appurtenances 

in  Kingston,  and  the  rectory  of  the  church  there,  from  Ist 
June  then  last  past,  for  seTen  years;  by  virtue  whereof  the 
plaintiff  entered,  and  was  thereof  possessed  till  the  defendant, 
the  said  SOth  day  of  July,  did  him  eject,  to  his  damage, 
&c.  And  upon  not  guilty  pleaded,  there  is  a  special  verdict 
found  :— 

That  as  to  all  the  tenements  aforesaid,  besides  the  said 

rectory,  the  Jury  find  the  defendant  ^'  Not  guilty.** 
But  as  to  the  rectory,  they  say,  that  one  Robert  Ram- 
sey,  an  alien,  born  of  Scottish  parents  in  Scotland, 
and  a  subject  of  the  King  of  Scotland,  before  the  ac- 
cession of  the  Crown  of  Scotland  to  the  Crown  of 
England,  has  four  sons,  viz.  Robert,  the  first  born 
son,  Nicholas,  the  second,  John,  his  third,  and  George 
his  fourth,  all  aliens  born. 
That  Robert,  the  first  son,  had  issue  three  daughters; 
Margaret,  Isabel,  and  Jennet,  all  aliens  born,  yet 
living. 
And  that  Nicholas,  the  second  son,  had  issue  of  bis 
body,  Patrick,  born  in  England,  at  Kingston  afore- 
said, SIst  May,  1618  ;  and  that  Patrick  had  issae 
William,  born  in  England,  &c.  yet  living. 
And  that  the  said  John,  who  was  afterwards  Earl  of 
Holderness,  naturalized  by  act  of  parliament,  begun 
19Martii,   1  Jac. ;  and  find  the  act  in  hcec  verba: 
which  is  to  this  effect : — 
That  he  and  his  children  to  be  born  be  natural  subjects, 
and  be  adjudged  and  taken  in  every  respect,  condi- 
tion, and  degree,  and  to  all  intents  and  purposes,  the 
King^s  natural  liege  subjects  of  this  realm ;  and  as 
free  to  all  intents,  constructions,  and  purposes,  as  if 
they  had  been  bom  within  this  realm.     S.  And  shall 

naturalizing 

Anthony  Sapte  and  Francis  Sapte,  his  brother,  makes  no  mention  of  the  children 

of  either  (^). 


In  some  ads 
ofnaiUiraUzii« 
tioQ,  childrea 
are  not  men- 
tioned.   An 
act  before 
one  made  5 
€reo.  S.  and 


if)  "  7  JHott  1664,  16  Car.  2."  Harg,  MSS.  No.  56.  fol.  81. 
(f )  Note  by  Mr.  Hargrave. 
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be  eaabled  and  adjudged  able«  to  all  ioftentg,  con- 
structions! and  purposes,  to  demand,  have,  and  enjoy, 
any  manors,  lands,  and  teaeinents ;  and  to  make  their 
resort,  and  pedigree  to  any  of  their  ancestors  lineal 
and  collateral,  by  reason  of  any  descent,  remainder, 
or  any  ether  title,  which  shall  descend  or  grow  uito 
them;  as  also  to  prosecute  suits,  and  other  lawftil 
things  wliatsoerer,  to  do  as  lawfully,  firaakly,  fully; 
liberally,  sure,  and  freely,  as  if  they  had  been  bora  in 
England,  and  as  other  persons  here  may  do. 

And  further  find,  that  the  said  Greorge  was  also  na« 
turaliaed  by  a  like  act  of  parliament,  in  7  Jac,  and 
find  the  act  im  hcnc  vtrh€  also ;  and  that  the  said 
George  had  issue,  John,  the  lessor  of  the  plaintifi^y  his 
eldest  son  born  in  England,  &c. 

And  find,  that  John,  Earl  of  Holderness,  was  seised  in 
fee  of  the  rectory  in  question,  held  of  the  King,  as  of 
his  manor  of  East  Greenwich,>  in  socage ;  and  con- 
veyed it  to  the  useof  himself  for  life,  the  remainder  to 
Martha  his  wife  for  life,  the  remaiader  to  his  own 
right  heirs  ;  and  find  the  will  in  hwc  verbm  /  and  that 
the  Earl,  the  84th  of  January,   1  Car., 
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issue,  and  that  the  sliid  Martha  survived  him,  and 
entered  into  the  rectory,  and  married  the  LfOrd  Wil- 
lougbby. 

And  find,  that  10  July,  1636^  George  died,  having  issue 
the  said  John,  the  lessor  of  the  plaintifil 

And  that  Nicholas,  ulL  Maii^  1638,  died,  leaving  the 
said  Patrick,  hie  only  sea,  living. 

And  that,  99  Feb.  10  Car,,  an  iaquisitiofli  under  flie 
great  seal  was  tahea  at  in  Surrey  ;  by 

which  it  was  found  that  the  Earl  died  wiUiont  issue, 
and  without  heir,  whereby  the  said  rectory  escheated 
to  the  King  ;  and  find,  that,  Oct.  25,  10  Car^  the 
King  did,  by  his  letters  patents,  &c.  grant  the  said 
rectory  to  William  Murray,  and  his  heirs ;  and  the 
reversion  thereof,  &c. 

And  find,  that  the  said  Lord  WiUoughby,  and  Mtrtlia 
his  wife,  Willtam  Murray,  and  Patrick,  after  the 
death  of  Nicholas,  did  grant  their  estates  in  the  sail 
rectory  to  the  Earl  of  Elgin  and  Edward  Sydnam, 
and  their  heirs. 

And  that  Martha,  6  Juniit  1641,  died. 

And  that  John,  the  kssor  of  the  piaintifi^,  ulL  Junii^ 
1643,  entered  into  the  rectory,  and  was  thereof  seised, 
prout  lex  postulate  and  being  so  seised,  made  the 

3 


COLLINQ* 
WOOO 

Vaou 


4 1 6  Judgments  and  judicial  argumenii 

1664.  lease  to  the  plaintiff^  who  entered ;  upon  whom  the 

^'^^v^  defendant,  as  servant  to  the  Lord  Elgin  and  Sydnanij 

CoLLiifo*  and,  by  their  command,    entered.     But,   whether 

^^^^  guilty  or  not,  the  Jury  pray   the   advice  of  the 

p^^i^  Court,  &c. 

Upon  this  record  the  case,  in  effect,  and  as  to  the  matter  for 
which  it  was  adjourned  hither,  is  this ; — Robert  Ramsey,  an 
alien,  born  in  Scotland  before  the  accession  of  the  Crown  of 
England  to  King  James,  had  issue  sons,  aliens,  Robert,  Nicho- 
las,  John,  afterwards  Eai4  of  Holderness,  and  naturalised  by  act 
of  Parliament,  1  Jac,  and  George,  naturalized  by  act  of  Par* 
liament,  7  Jac,  who  afterwards  had  issue  John,  the  plaintiff's 
lessor,  bom  in  England  ;  Nicholas  had  issue  Patrick,  bom  in 
England,  1618,  who  had  issue  William,  bom  in  England,  and 
yet  living. 

John,  the  .Earl,  having  purchased  the  rectory  of  Kingston 
in  question,  died  seised  thereof  without  issue  ;  Nicholas  dies, 
George  dies,  John,  the  lessor  of  the  plaintiff,  being  his  son 
and  heir. 

The  question  is,  whether  John,  the  lessor  of  the  plaintiff,  the 
son  of  George,  the  heir,  by  descent,  to  the  Earl  his  uncle ;'  or 
that,  for  want  of  an  heir,  the  rectory  shall  escheat  unto  the 
King,  of  whom  it  is  holden. 

To  make  this  not  to  be  the  case  upon  the  verdict,  one  db« 
jection  was  made  by  my  brother  (A),  who  first  argued  for  the 
plaintiff.  That  it  is  expressly  found  that  Robert,  the  fiitber, 
was  born  of  alien  parents,  and  that  he  bad  issue  four  soos^ 
aliens :  but  it  is  not  found  that  their  mother  was  an  alien,  and 
therefore  she  shall  be  intended  an  Englishwoman ;  and  so, 
without  question,  by  her  line,  John  and  G«orge,  the  two 
brethren,  were  inheritable  one  to  the  other. 

But  this  hath  already  received  a  full  answer. '  Her  husband 
appears  upon  record  to  be  born  out  of  the  King's  allegiance, 
A  wife  shall  ^°^  ^^  have  had  all  his  sons  there  ;  she  shall  be  presumed  a 
be  presnmed  native  where  her  husband  lived,  and  had  issue,  unless  the 
wherever  contrary  had  been  expressly  found.  To  which  I  shall  add^ 
husbaad  that  this  was  not  the  point  argued  at  the  bar,  for  difficulty 

iaSf  m1«8^  whereof  the  case  was  adjourned.  That  in  ret  veriUUej  the 
the  cont^rj  mother  was  also  antenata  in  Scotland,  and  so  the  matter  itself 
fouoyb^S^  fit  to  receive  the  determination  of  this  Court,  whereas  it 
record  (Q.   ^   l^^^h  been  agreed  by  all  that  have  argued  this  ca8e,-^l8t.  That 


(A)  Windham,  J.   1  Keble,  581.  Judges,    who  gave  jad^eot  for 

andHarg.  MSS.  56.  foK  114.  the   plaintiff;     1    Ventris,  488.)  > 

(0  To    this    Sir    Matthew  Hale  Keble,671. 
agreed,  against  the  opinion  of  other 
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aeiAer  the  daughters  of  Robert,  the  «oii  of  Robert,  being       1664. 
aKenSi    nor  Patrick,    the   son    of    Nicholas,   though    born 
in  Eogiand,  can  inherit,  because  his   fiither  was  an  alien, 
fkHigh  descended   from   the  elder   brethren   of  John   the 
EorL 

And^Sdly,  That  as  the  estate  cannot  deiicend  to  them,  so  Where  an 
neltlier  do  any  of  them  stand  in  the  waj  to  hinder  the  descent  ^^^  dto?^ 
te  George.    The  diffiMreace  bath  been  often  put,  out  of  our  eldest  of  se- 
hoMcs,  betweeri  the  case  of  a  son  or  brother,  aliens,  who  are  in  I^^!  ^"^Z^"* 
hw  as  nan  esistenies^  and  the  brother  or  son  of  a  person  at-  beinf  an 
tainted  as  to  this  point  (A:).  alien,  this 

And,  Sdly,  That  there  is  no  difference  between  the  descent  hinderlhe 
to  George,  and  the  descent  to  John  his  son,  the  plaintiff,  who,  descent  to  the 
Jure  repreientaiionis,  is  the  same  with  his  fether.  or  hrfui'cS^'tf 

So  that  now  the  point  of  the  case  ifr  come  to  this :  John  enabled  to 

Bamsay,  and  George  Ramsay,  two  brothers,  of  alien  parents,  ^.^^  -f  h^hLd 

naturalized  by  two  several  acts  of  parliament, — the  one  been  at- 


iMmaliaaedi  land,  and  dies ;  whether  the  lands  shall  descend  to  tf*"^^^'. 

Tl       *i  Dr.  and  St.  25. 

tbe  Other.  Br.  deniz.7. 

And  as  to  the  point  of  descents,  there  will  not  be,  though  in  ^^  ^  3. 2. 
mame  other  respect  there  may  be,  an  essential  difference  be-  ^\  ^\ 
twaen  the  two  sons  of  an  alien  born  in  England,  and  tbe  two  Coseoagc,  5. 
of  an  alien  who  are  naturalized,  and  so  had  a  civil  birth 
;  and  so  the  point  of  the  case  will  come  to  be  the  same  in 
effect  witfi  that  put  by  my  Lord  Coke,  and  wherein  he  hath 
delivered  his  opinion  negatively.     An  alien  cometh  into  Eng- 
land, and  hath  issue  two  sons ;  one  of  them  purchases  lands, 
«Bd  dies :  whether  the  other  of  them  shall  be  bis  heir.     I  say 
it  will  come  to  be  the  same  point  in  effect,  ^unless  there  be 
aomcftbing  especial  in  the  penning  of  these  acts  of  naturaliz- 
ation of  John  and  Greorge  Ramsay  to  alter  the  case,  which  I 


^k 


(At)  Lord  Hale*s  statement  of  this 
fMot  is  in  1  Ventrb,  417.  where,  in 
Mr*  HargraTe's  copy,  in  the  British 
Museomy  the  following  note  is  pre- 
served: 

**  Ace.    Cro.    Jac.    53S.      Co. 
Litt.  S.  a.  D.  and  S.  dial.  1.  C.  1. 
fol.   13.  a.  of  old  editions,  are  all 
with  Lord  Hale  in  the  difference  ; 
^md  Xofd  Bridgroan,  in  his  manu- 
'Wtsnfit  note  of  bis  own  argument  in 
CoUiiigwood  v*  Face,  though  dif- 
fering with  Lord  Hale  on  the  other 
^biots,  agreed  clearly  on  this  head. 
indeed,  the  Year  Book  of  S8  H.  6. 
is^  conlniry,  and  is  toiibrtdged  in 


Bro.  Deniz.  14.  But  Brook  cites 
against  the  Year  Book,  Doctor  and 
Student  ^  and  seemingly  with  appro- 
bation. He  also  cites  the  same  doc- 
trine from  Doctor  and  Student,  in 
tit  Descent,  pi.  57.  It  isohservable 
also  that  in  a  Scotch  appeal  of 
Count  Leslie  v.  Grant,  before  the 
Lords,  in  176S,  the  case  of  the  re- 
spondents treats  the  doctrine  as  un- 
questionable both  in  respect  to  our 
law  and  the  law  of  France.  And 
Mr.  Charles  Yorke  was  one  of  the 
counsel  for  respondents,  and  as  such 
sigued  the  case  on  his  side.*' 

H. 
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1664.       conceive,  with  my  two  brothers  that  argued  last,  that  there  ii 
^^^""^^^^     not ;  of  which  I  shall  speak  anon. 
CoLLiNc^-         J  IjqIj  iIiq^  If  husband  and  wife,  aliens,  have  two  sons  na« 

"WOOD  • 

^^  turalized,  or  bom  in  England ;  and  one  of  the  sons  purchaseth 

Face.  lands,  and  dies ;  the  other  brother  shall  not  be  his  heir.   And  I 

If  husband  take  the  reason  and  the  rule  for  it  set  down  by  my  f  iOrd  Coke 

*r*  ^'^  to  be  good;  viz.  for  there  never  was  any  inheritable  blood  be- 

two  sons  na-  tween  the  parents  and  them  ;  and  where  the  sons  by  no  pos- 

turalizcd,  or  gibility  can  be  heir  to  one  of  the  parents,  the  one  of  them  shall 

Ian?,  "and  "ot  be  heir  to  the  other, 
one  of  the  In  the  discussing  of  this  point  some  who  have  gone  before 

eth* lands  *^  ™^'  ^^^  ^^^^  ^^®  contrary,  have  laid  down  some  things  as  pre- 
and  dies,  the  liminaries,  or  grounds,  to  the  reasons  of  their  opinions  ;  which, 
s^f  not^bS^'  ^^^  ^^®  ^^^^  stating  of  the  case,  and  shewing  wherein  we  differ, 
his  heir.  it  will  be  necessary  to  consider. 

^  ^*  ®'  Some  things  have  been  observed  concerning  descents ;  some 

ihings  touching  aliens,  or  alienship ;  some  things  of  naturalis- 
ations; and  some  things  will  be  fit  to  be  premised  concerning 
natural  and  civil  blood. 
O  the  doc-         For  descents,  whether  collateral  or  lineal,  they. have  been 
trine  of  de-      divided  into  two  sorts ;  into  immediate  descents,  as  in  lineal 
*^^^  from  fother  to  son ;  and  in  collateral  from  brother  to  brother: 

and  mediate  descents,  as  in  lineals  from  grandfather  to  grand- 
son (the  father  dying  in  the  life  of  the  grandfather)  where  the 
father  is  medium  deferens  of  the  descent ;  collaterals,  as  froDi 
the  uncle  to  the  nephew,  or  the  nephew  to  the  uncle. 

And  it  hath  been  inferred  that  in  immediate  descents  there 
can  be  no  impediment  but  what  ariseth  in  the  parties  them- 
selves.   But  in  mediate  descents  it  is  agreed  the  disability  of 
being  an  alien,  or  attainted,  in  him  that  is  the  medius  anieces^ 
sovy  will  disable  the  other,  though  he  have  no  such  disability  ^ 
and,  therefore,  Patrick  here,  tbough  born  in  England,  ctonoA 
inherit  to  John  his  uncle,  nor  John  to  him  by  reason  of 
disability  of  Nicholas  the  medius  antecessor:  but  it  is  said 
the  descent  from  brother  to  brother,  though  it  be  a  coUat 
descent,  yet  it  is  an  immediate  descent;  and  so  no  impedimei 
m  another  ancestor  would  hinder  a  descent  between  theno. 

To  this  I  answer,  and  it  is  not  denied  me,  that  in  propriety 
of  speech  a  descent  is  called  mediate  or  immediate,  not  in 
spect  of  the  roediateness  or  immediateness  of  the  pedigree 
degrees  of  consanguinity ;  but  in  respect  of  the  mediate  or  i 
mediate  descent  of  ^he  estate  or  right ;  and,  therefore,  a 
from  the  grandfather,  who  died  in  possession,  to  tiie  gran^S 
child  (the  father  being  then  dead,)  or  from  the  uncle  to 
nephew  (the  brother  being  then  dead,)  is  in  law  an 
descent  as  well  as  from  brother  to  brother ;  and  be  ia  in 
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jpety  and  not  in  the  per  and  cui.   I  have  not  known  in  my  own        1664. 
observation  that  the  distinction  of  mediate  and  immediate  de-     ^^^V^i/ 
scent  hath  been  otherwise  applied  in  law.  Collino 

But  if,  as  it  hath  been  explained,  by  immediate  or  mediate        ^^^^ 
descent  they  mean  only  the  mediateness  or  immediateness  in        Pace. 
respect  of  the  line  or  pedigree,  and  so,  by  an  ancestor  whom 
they  call  medium  deferens^  intend  medium  deferens  sanguinem 
only,  whether  civilem  or  naturalem  ;  then,  he  is  an  immediate 
ancestor  from  whom  the  other  derives  his  blood  immediately, 
and  he  is  a  mediate  ancestor  from  whom  the  kindred  is  derived 
mediante  allero.    And  then  as  to  natural  blood,  it  is  oppositum 
in  objectum^  to  say,  that  there  is  an  immediate  descent  between 
brother  and  brother  in  the  collateral  line ;  for  the  brother  is 
of  kindred  to  his  brother  by  the  common  stock  of  the  father, 
and  not  otherwise.     And  as  to  civil  blood,  we  say,  that  the 
consanguinity  between  brother  and  brother,  as  in  the  natural 
coarse,  so  in  (he  civil  or  hereditary  course,  it  must  be  con- 
sidered as  derived  mediante  patre,  though  in  pleading  it  be  not 
mentioned.    And  that,  therefore,  the  capacity  or  incapacity  of 
the  father  influences  or  afiects  both  the  sons  as  to  hereditary 
descents;  and  so  this  division  of  descents  into  mediate  or  im- 
mediate in  the  collateral  line  is  no  more  but  to  say,  that  brother 
may  inherit  brother  without  having  respect  to  the  qualification 
of  the  father^  which  is  the  thing  in  question  ;  and  being  denied 
bjr  us  who  argue  for  the  defendant,  rests  ad  probandum.  And  I 
shall  consider  the  proofs  of  it  anon :  but  in  the  mean  time  it  is 
of  itself  no  foundation  for  a  superstructure. 

The  next  consideration  is  concerning  aliens,  or  alienship ; 
And  the  influence  it  hath  upon  persons  born  in  England  of 
dieo  parents;  upon  denizens;  and  persons  naturalized.  It 
Diist  be  agreed  that  the  law,  which  is  the  rule  of  descents  in 
Bogland,  is  also  the  measure  of  the  incapacity  of  an  alien,  and 
lie  only  rule  which  must  determine  how  far  it  extends  in  cases  of 
nheritances ;  (for  with  other  cases  we  have  now  nothing  to  do.) 

It  is  said  that  there  is  in  an  alien  a  disability  personal)  or 
original  in  the  alien  himself;  or  a  consequential  or  consecu- 
ive  disability  that  reflects  from  an  alien  to  one  that  must  de- 
lve by  or  through  him,  as  in  our  principal  case.  Nicholas 
•eiag  an  alien,  there  is  a  consequential  impediment  derived 
pon  Patrick,  though  born  in  England,  whereby  he  is  disabled 
»  inherit  John  his  uncle  ;  which  disability  they  make  parallel 
>  .the  corruption  of  blood,  which  is  the  consequent  of  an  at- 
lioder. 

This  requires  some  farther  explication  : — first,  I  say,  the  in-  The  incapa- 
ipacity  of  an  alien  is  not  properly  termed  a  disability,  but  a  ai[ea\  not 
on«ability;  and,  therefore,  hath  a  nearer  resemblance  to  a  properly 
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1 064.  bar,  as  is  in  Edwards  and  Roger's  case,  (/)  tban  to  an  attaiader ; 

^"^^^^^  of  wbidi  distinction  I  shall  have  occasion  hereaiter  to  make  we. 

CoLLiKG-  {(fezt,  thoogh  the  distinction  between  disability  penoHtp 


WOOD 
9. 


and  consequential  or  consecutive,  as  it  is  termed,  may  ia 


Pace.  cases  hold ;  yet  it  is  not  large  enough  for  our  case :  for  apai 
tenned  a  dis-  that  distinction  the  disability  is  made  to  be  ixed,  and  toflwit 
!i!l'2:  i?»1*  •  only  from  tiie  alien. 

But  the  defect,  or  inability,  or  incapacity,  in  our  case  mH 

not  upon  the  alien  alone,  but  upon  the  son  of  the  alien,  tnm 

whom  his  brother  claims ;  for  the  right  of  descent,  crjttt  cm* 

sangmnitatisy  whereby  one  inherits  to  another,  hath  an  aqpsrt 

as  well  ad  ierminum  a  quo,  the  person  from  whom  it  deseead^ 

or  is  derived,  as  ad  terminum  ad  quem^  the  person  tcwboait 

is  descended  or  derived. 

In  descents  And,  therefore,  in  the  cases  of  hereditary  Mood,  or  ri^rf 

the  law  re-      descent,  the  law  requires  a  capacity  or  ability  in  him  who  ii 

^^^  *  ^'     fermmw5  a  quoy  from  whom  it  moves,  as  well  as  a  capacitj  sr 

from  whom     ability  in  the  person  who  is  terminus  ad  qucm^  to  take  an  eitili 

the  land  by  hereditary  descent;  just  as  in  all  cases  of  donafioB  As 

wdl  M  aca-    '^nor  must  be  a  person  capable  to  give  or  communicate,  as  wdl 

paeity  in  the    as  the  donee  to  receive  or  partake  ;  and  the  defect  of  capaeilf 

^non  who  is  |^  transmit  in  (he  person  of  the  transmitter  is  equally  an  ia* 

estate  by         pediment  to  transfer,  as  the  defect  of  him  to  whom  it  dionU  Ii 

^[^J^       transmitted  is  to  take. 

For  instance;  an  Englishman  hath  a  son,  atten,  bora  lis> 
yond  the  seas,  and  hath  divers  other  sons  born  in  Englairff 
the  alien  son  is  made  denizen  by  letters  patent.  Those  soai 
who  are  here  bom  have  a  capacity  to  take,  as  well  in  the  col- 
lateral line  as  lineal,  from  any  ancestor  :  but  the  son  whs  ii 
made  a  denizen  hath  an  ability  only  to  transmit  an  hertfdiltfj 
blood  in  the  direct  line;  and,  therefore,  the  other  broAen 
shall  not  take  as  heirs  to  him ;  not  in  respect  of  any  defeet  ia 
themselves,  but  for  want  of  power  in  their  denizen  brother  to 
transmit  a  right  of  descent  of  hereditary  consanguinity. 

To  apply  it  to  our  case. — John,  Earl  of  Holdemess,  whsa 
he  was  an  alien,  had  a  total  inability  or  incapacity  io  retain  M 
estate  to  himself  or  to  transmit  any  hereditary  right,  either  ia 
lineal  or  collateral  line.  The  act  of  naturalization  cures  the 
two  first  impediments,  that  is,  the  incapacity  to  retain  an  estste 
to  himself,  and  the  incapacity  to  remit  it  to  his  isstie  :  but,  ai  I 
shall  endeavour  to  shew,  leaves  the  incapacity  to  remit  a  r^ 
of  descent,  orjrir^  mile  consanguinitalis^  to  any  of  the  e^latsni 
line,  as  it  was  before.    So  we  that  are  for  the  defendaiiC  phis 


(I)  W.  Jones  456 1  S.  C.  Cro.  Car.  684-^545 1  March  74.  And  see  OodfiV 
V.  Wadet  W.  Jones  31.    F.  H. 
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80  impedinienty  as  well  in  the  person  of  John,  Earl  of  Holder*        1064* 
ness  the  purchaser  to  trangmit  an  estate  to  his  brother,  as  in     "^"^"^^^^ 
the  person  of  George  the  brother,  who  should  take  by  descent^    G>ixiNa« 
and  fix  it  not  onlj  in  their  alien  parent.  ^^^ 

And  this  brings  roe  to  the  third  thing ;  that  is,  the  consider*       Pacb* 
ation  of  naturalizations.    What  retrospect  either  of  these  acts  ConstnictioB 
af  naturalization  may  have,  and  how  far  the  words^  as  they  ofacUofnar 
ara  penned,  invest  a  power  or  right  in  John  or  Creorge^  be« 
joud  what  they  would  have  had  if  they  had  been  bom  in  Eng« 
lasd,  hath  been  spoken  to  already ;  and  I  shall  have  occasioa 
la  touch  it  further  anon. 

But  now,  consider  what  capacity  the  acts  of  naturali^tion  IMhictioB 
give  to  John  and  George,  and  when  it  leaves  them  in  statu  ^^^  n^ 
primiiiDOf  and  for  the  explication  of  this  I  must  again  dii«  Eagliih  ex- 
tinguish between  aliens  of  an  English  extraction,  and  aliens  of  ^r^^**^ 
a  foreign  extraction.  foreign  es- 

If  an  Englishman  have  an  alien  son,  bom  beyond  sea ;  if  traclMm. 
tbia  son  be  naturalized,  he  is  now  engrafted  into  the  eommon 
ataek  by  the  act  of  naturalization,  and  communicates  and  re* 
calves  sap  and  influence  from  the  root.  There  is  now  one 
tammune  vineuluniy  a  common  ancestor,  from  whom  and  ta 
Vfhom  there  is  a  resort  But  if  an  alien,  not  of  English  but 
fiMreign  extraction,  be  naturalized,  the  ease  is  otherwise.  He, 
aannot  be  set  upon  an  old  stock :  but  is  a  new  plant,  which 
communicates  to  none  but  to  its  own  branches. 

The  words  are  the  same  in  both  acts ;  ^^  that  he  and  his  child- 
lan^  lawfully  to  be  begotten,  shall  be  his  majesty's  liege  people^ 
and  natural  subjects  of  this  realm  of  England."  And  I  may  sup- 
pose in  the  act  of  naturalization  of  George  Ramsey,  wherein 
some  others  are  also  naturalized,  some  of  them  may  have  been 
of  English  e&traction  :  but,  raiione  sul^eciiy  on  the  person  na« 
turalized  the  inference  or  operation  of  the  act  is  differing  be« 
tween  the  one  and  the  other ;  as  the  poet  said,  Limus  ut^  hie 
durescitj  et  htec^  ut  eeruy  liquescity  uno  eodemque  igne :  the  heat 
of  the  fire  is  the  same,  though  it  have  a  contrary  influence 
upon  the  clay,  and  the  wax ;  to  harden  the  one,  and  to  soften 
the  other. 

It  hath  been  agreed,  if  the  father  and  son  be  aliens,  and  the  If  father  and 
son  is  naturalized  by  such  an  act  as  ours  is,  his  uncle,  an  Eng-  ^  the  son°^' 
lisbman,  shall  not  inherit  his  nephew :  but  if  the  father  had  naturalized 
been  born  in  England,  or  naturalized,  and  of  English  extrac-  se°^rall)^  his 
tim^  then  the  uncle  would  have  inherited  him,  which  proves  lisbman  sban 
the  difference,  so  far  as  I  have  urged  it,  that  the  same  words  not  inherit  his 

'  o         /  nephew :  but 

if  the  father  had  been  born  in  England,  or  naturalized,  and  of  English  extraction, 
then  the  ancle  would  hate  inherited. 
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The  same 
-^ords  in  aa 
act  of  Da- 
turalization 
may  have  a 
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1664.        in  the  act  of  naturalization,  in  respect  of  the  several  qiialifictf*^ 
tions  of  the  persons  naturalized,  may  haVe  a  several  operation. 
Whether  they  have  so  as  to  the  collateral  descent,  between 
brother  and  brother,  is  the  matter  in  question ;  and  I  diall  en-^ 
deavour  to  prove  that  they  have. 

The  words  indeed  of  the  act  of  naturalization  of  JohaRaoK 
say  are,  that  he  shall  be  as  if  he  were  bom  in  England^  bat  that 
must  be  understood  according  to  the  measure  of  his  capacity, 
whether  of  English  or  foreign  extraction :  but  must  be  under- 
stood,  as  if  he  were  bom  in  England  ofroREiON  FjrRENTg» 
For  a  Frenchman,  though  naturalized,  is  a  Frenchman  still, 
ficat'ionsoV'  **°^  ad /idem  regis  Francias  ;  and  if  there  be  a  difference  be- 
the  person  tween  the  two  crowns,  the  allegiance  and  obligation  to  the 
i'fe!*one*ope-  ^''®"^'*  crown,  preceding  in  nature,  and  order  of  time,  prevail 
ration,  if  the    over  the  later  to  the  English  crown.  * 

penon  na-  ^^j  j  fyrtfigr  observe  upon  the  words  of  this  act  of  na- 

turalized ,  ,    ,  • 

were  of  alien  turalization,  that  it  is  apparent  that  the  intent  of  it  was,  to 

extraction,      provide  only  for  the  issues  of  the  body  of  John,  and  not  for  the 
and  another     T.  ,  ,,  i,*         X      t  i  m      i 

if  of  English    brethren,  or  other  collateral  heirs ;  for  the  words  are,  TluU  he 
extraction.       and  his  children  by  him^  thereafter  to  be  begotten^  (not  his  bre- 
thren or  heirs)  shall  be  his  Majesty^ s  liege  people  and  natural 
subjects  ;  and  shall  be  taken  as  natural  and  liege  subjects  as  if 
he  and  they  were  born  in  England.  And  though  there  is  a  clause 
in  it  that  gives  power  to  him  and  his  children,  to  make  resort 
and  pedigree,  as  heir  to  any  of  his  or  their  ancestors  lineal  or 
collateral,  I  say  where  the  persons  naturalized  are  of  English 
extraction,  and  would  have  had  such  ancestors  if  they  had  been 
born  here,  it  is  an  effectual  clause:  but  it  makes  no  ancestors, 
where  the  law  made  none  before.   And  the  words  are  but  as 
U  IS  a  su^  ^^  ^i^g  clerk's  forms  ;  for  it  is  a  sufficient  act  of  naturalization  to 
naturaliza-      enact,  that  John  shall  be  adjudged  his  Majesty^ s  liege  andna* 
^r"  V  h^^^^   tural  subject^  without  any  other  words ;  and  in  the  printed  re- 
shall  be  adr      port  of  Godfrey  and  Dixon's  case,  2Cr.  539.,  it  is  so  agreed; 
judged  hi$        and  that  all  the  other  words  are  but  ex  abundanti.     But  still 
Ticge^andna'    the  words  shew  the  intent  was  to  provide  for  the  lineal  heir, 
lurai  subject,    the  issues  of  the  body  of  John,  and  not  the  collateral ;  and 

to  be^a  suict    (^^  ^  ^^^'^  ^^^^  occasion  to  shew  anon)  there  ought  to  be  a 

and  not  a 
favourable 
construction 
of  acti  of  na- 
turalization. 

An  act  of  na- 
turalization 


strict  and  not  a  favourable  construction  of  acts  of  naturaliz- 
ation. 

It  is  clear  an  act  of  naturalization  may  by  express  words  be 
with  a  quoady  only  as  to  enabling  in  blood,  or  only  as  to  inherit 
in  the  lineal  descent ;  and  whether  it  be  so  by  express  word^ 
or  operation  of  law  in  respect  of  incapacity  of  the  person  na- 


may  by  ex- 
press vords 

enable  in  blood,  or  only  to  inherit  in  the  lineal  descent.  Where  there  are  various 
incapacity  of  the  persons  naturalized,  the  law  will  operate  equally  as  in  the  cases  of 
cxpicss  wordi. 
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tanditfed,  it  will  make  no  difference ;  the  law  is  the  same  in        IM4. 
both  cases.  ^^^^v^^a 

If  it  be  objected  that  the  act  of  George's  naturalization    Collino- 

WOOD 

leacbefr  to  him  and  his  children,  and  that  they  shall  have  resort  ^^ 

lo^  the  lineal  or  collateral  ancestor ;  and  that  John,  being  first       Pace* 
Baturalized,  is  such  a  collateral  ancestor  ; — 

I  answer,  that  George's  naturalization  makes  not  John  an 
ancestor  to  him,  unless  John  w«re  in  that  capacity  before ;  no 
more  than  it  makes  their  uncle  or  father  an  ancestor^  or  than 
a  would  make  John  an  ancestor  to  him,  if  he  were  a  denizen 
by  letters  patent  only ;  for  if  John  bad  no  capacity,  by  virtue 
of  this  act  of  naturalization  to' transmit,  George's  act. of  na« 
toralizatioo  will  not  give  him  power  to  take  an  estate  by  de« 
•cent. 

The  last  thing  premised  is  the  explication  of  the  terms  of  Szplanatioir 
naiuraiy  and  civil  or  hereditary  blood ;  which  though  ihey  are  of  the  terms 
not  in  the  special  verdict,  yet  are  of  necessary  use  in  the  case.    ^Jatprhn^e- 

The  terms  of  descent^  or  cotvoei/ance  of  natural  bloody  and  ib'<ary  blood. 
o(  civil  or  hereditarj/  blood,  from  one  to  another y  either  in  the  The  terms  of 
direct  line,  or  in  the  collateral  or  transversal  line,  are  purely  c^w^'aneeof 
figurative,  and  are  to  be  taken  as  figures  to  express  one  thing  natural  bhod^ 
by  another.    In  our  acceptation,  by  natural  blood  no  more  is  ^^L^^^^ 
meant  but  the  line,  or  medium,  or  vehiculum  whereby,  by  na-  blood  Uom 
ture.  kindred  is  derived  or  communicated  from  one  to  another,  f/^®  ^^  ^^^ 
So  the  line  or  medium  whereby  the  grandson  is  of  kindred  to  purely  figura- 
his  grandfather  is  by  deriving  his  being  from  the  father,  who  ^'^^ 
hat^  his  from  the  grandfather,  who  is  the  propositus  or  radix  ; 
and  this  is  the  direct  line  or  course.    But  suppose  the  grand- 
iktber  had  more  sons,  and  those  sons  had  sons,  now  the  kindred 
between  the  grandson  and  his  uncles  or  cousin  germaus  aris- 
etb  by  reason  of  this  union,  not  in  the  father,  but  in  the  grand- 
Sither  ;  for  they  must  both  be  in  a  direct  line  from  him  from 
whom  their  consanguinity  or  kindred  is  derived.   And  so  it  is 
between  two  brothers :  they  are  of  kindred  one  to  the  other, 
by  reason  they  both  derive  in  a  direct  line  from  the  fiither,  who 
is  medium  deferens  sanguinem^  by  whom  they  come  to  be  of 
kindred,  and  so  communicates  blood  to  all. 

Now  civil  and  hereditary  blood  is  that  line  or  medium,  or 
vehicle  whereby  consanguinity,  which  gives  a  capacity  to  in« 
herit  by  law,  is  derived  or  communicated  from  or  by  one  to 
another. 

It  bath  been  said  that  the  distinction  of  civil  and  natural  Theincapa- 
blopd  is  not  to  be  applied  to  an  alien ;  for  the  incapacity  of  an  ^j!3^  ^^  ^." 
liien  to  inherit  is  propter  defectum  ligeancias  et  patriasy  not  herit  is  prop- 
propter  defectum  sanguinis;  which  if  1  shall  admit  to  be  true,  'fr  defectum 
u  to  a  mere  alien,  yet  it  reaches  not  our  case ;  which  is  of  an  pf f^>7n<^' 
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alien  enabled  to  purehase,  and  a  dedeent  firom  him,  if  be  ^ 
without  issue.  The  escheat  is  qtda  obiit  sine  hisredej  aa  if  aw 
alien  ha?e  a  son  born  here,  and  is  after  made  deniaeft,  and 
pnrehaseth  lands,  and  dies  withont  other  mne^  the  kndtf 
escheat,  quia  obiit  sine  hmrede  ;  that  is,  there  was  no  heradilarf 
blood  to  be  transmitted  to  his  son  born  before,  thotfgk  Iheri^ 
was  a  naturiil  blood  between  them*  And  thie  distinetion  of 
citil  and  natural  blood  mast  by  all  means  be  retained ;  far 
else,  as  my  Liord  said  who  last  argned,  the  ihther  woald  iii« 
herit  the  son ;  and  Patrick  in  our  ease  would  inherit  to  Joh# 
his  uncle;  and  certainly  thejir^  sanguinis  dupKeaiumj  9pckM 
of  so  much  by  Bracton  and  Britton,  and  the  eorruptioD  of 
blood  mentioned  in  all  6ur  books,  are  undeniable  proo6  of  thia 
distinction  between  civil  or  legal,  and  natural  blood ;  for  Hkefim 
is  no  corruption  of  the  natural  blood. 

But  it  is  agreed  on  all  sides  that  this  consanguinity  by  Bataiw 
is  the  foundation  of  the  citil  or  hereditary  blood :  for  instaoee^ 
cousins  or  brothers  must  have  one  common  ancestor  by  nature 
to  make  them  inheritable  one  to  the  other.  And  in  resemblaact 
to  the  derivation  of  the  natural  blood  is  the  derivation  of  the  civil 
or  legal  blood:  there  must  be  some  commune  vinculum^  wherehy 
the  civil  blood  must  be  derived.  Brother  cannot  inherit  to  bro* 
ther  if  either  of  them  want  that  civil  blood,  as  by  reason  of  alien* 
ship  or  attainder  of  one  of  them ;  and  thus  far  we  all  agree* 
But  herein  is  the  difference. 

First,  On  the  plaintiff's  part  it  is  said,  that  this  civil  or  legjA 
blood  needs  not  to  be  derived  higher  than  the  brethren  theflH 
selves ;  that,  though  they  cannot  be  brethren  but  by  the  father, 
yet  the  civil  blood  is  superinduced  upon  the  natural  blood; 
and  the  law  of  the  land  (into  which  by  birth  or  naturalizatioD 
of  the  two  brethren  they  are  translated)  is  the  fountain  of  their 
hereditariness,  that  commune  vinculum^  or  aliquid  teriium  M 
quo  conveniunt  in  regno  civili. 

But,  secondly,  We  that  are  for  the  defendant  hold  that,  as 
a  civil  or  legal  blood  superadded  to  the  natural  is  necessary  to 
be  between  brothers  to  make  them  inherit  one  to  the  other,  so 
it  is  necessary  this  civil  or  legal  blood  must  be  derived  from 
the  father  to  make  them  inherit. 

For  as  the  natural  blood,  communicated  by  the  common 
parent,  makes  them  by  nature  brethren ;  so  we  conceive  the 
civil  blood  communicated  by  the  same  parent,  qualified  t^ 
transmit  it,  must  make  them  brethren  inheritable.  In  this 
right  of  hereditary  civil  consanguinity  betvreen  brethren' we 
allow  the  law  to  have  the  part  of  a  tutor  or  governor  to  direet 
this  civil  or  hereditary  right,  and  to  keep  it  within  rules  and 
bounds  5  but  not  the  part  of  a  parent  in  the  formation  of  it. 
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To  dear  tbis,  we  must  dislingQiflii  agttio  opoii  thi»  civil  and       IM4* 
mheritable  Uood.    There  is  a  crril  and  inheritable  blood     ^<^V^^ 
wUch  is  anee9iraly  deriving  or  commanicatiiig  itself  from  Mr    Coluhg* 
tbnM^h  the  ancestor ;  and  there  is  m  civil  and  inheritable  blood       ^^^ 
penomJ^  in  &»  proporiims  or  person  bimeelf  without  respect  to       Pace. 
may  ancestor ;  and  this  last  ever  j  man  hatb  that  is  an  English-  civil  and  inr 
Man  bom,  or  is  so  made ;  he  is^  as  k  were,  a  fountain  of  hinn  ^f[|^^^® 
«Blf*    That  this  is  so  is  nndenkble ;  for  the  sew  of  am  alien,  ee$trJ^l^ 
or  of  a  person  attaint,  or  a  bastard  dgne^  who  have  no  legal  riving  itself 
aMestor,  have  yet  this  civil  and  inheritable  blood  personal  in  ^^|^^  the 
Ami  to  transmit  to  tlieir  children  ;-«-what  they  porcbase  tbem«  ancestor; and 
•elves  their  children  shall  inlierit,  notwithstanding  any  in«  |q  ^i^^!!^ 
capacity  of  the  grandikther ;  and  this  ancestral  blood  is  such  fontiu  or 
bacanse  it  hath  respect  to  the  imcestor,  and  is  not  tied  to  an  P^"*|°^|*]' 
ancestral  estate ;  for  if  a  man  purchase  lands,  who  hath  Eng>-  respect  to  any 
lisfa  ancestors,  all  those  of  his  kindred  of  the  ancestral  blood,  ancest 
whether  by  the  fiither  of  his  ikther,  the  mother  of  ^  fitther, 
or  the  mother  of  his  mother,  are  inheritable  to  him. 

These  things  being  premised,  wherein  I  have  been  forded  to  onr  law  is  a 
be  the  longer  by  following  the  metliod  of  those  who  went  science  which 
before  me,  I  come  to  give  the  reasons  of  my  opinion ;  wherein  of ^Irtic^- 
I  do  not  pretend  to  mahe  any  demonstrative  proofii  a  priori^  lars,andwe 
neither  have  they  done  it  of  the  other  side,  as  I  think;  for  ™°^q|^^' 
having  varied  in  the  grounds  we  have  laid)  as  appears  by  what  andogy  and 
is  premised,  there  can  be  no  demonstrative  proofs  from  prin-  !|T?^'l^^^^  ^^ 
ciples  not  agreed  on.    But  our  law  being  a  science,  or  art  cases. 
vrhich  consists  much  of  individuals  or  particulars,  I  must  use 
arguments  accordingly,  by  analogy,  similitode  of  cases,  and 
adjudications. 

The  first  is,  the  enforcement  of  my  Lord  Coke's  reason :—  Where  two 
^^  that  where  two  brothers  cannot  by  possibility  inherit  the  pa-  hrotbers  caa* 
rent,  they  shall  not  inherit  one  to  the  other."    Which  I  prove  bHity'uSSerit 
thus: — ^there  is  not  one  case  in  law  that  can  be  instanced,  the  parent, 
wherein  two  brothers  should  inherit  one  to  the  other  where  JShe^ne  to 
Ihey  cannot  by  possibility  inherit  one  of  their  parents.  the  other. 

For  instance,  in  the  other  incapacities  ancestral,*— a  nMk  is  stanf.  195, 6. 
attainted  of  treason  or  felony,  and  pardoned ;  he  now  sets  op  ^^  ^*  ^* 
upon  a  new  stock ;  none  but  his  children  born  after  can  in-  1  s.  3. 4^ 
karit  to  him.    Too  may  say  the  blood  was  corrupted  between  is  E.  9. 44. 
Wm  and  bis  brother,  which  corruption  remains  as  between  q^  qIII 
HkMm  I  and  I  acknowledge  a  great  difference  between  tl^e  case 
of  attainder  and  alien  in  that  point:  an  alien  brother  diall 
not  hinder  a  descent  to  another  brother.    But  suppose  a  nwn.  Disabilities 
ttat  is  attainted  and  pardoned,  bath  a  brother  bora  after  his  ^^^  ^^^' 
{Mt^fi;  he  shall  not  inhevit. 

If  the  descent  could  be  immediate  firoai  broflier  id  brdthAV^ 
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withoat  respect  onto  the  father, — ^why  should  not  the  brotBer 
iDberit  to  him  that  is  pardoned  ?  No  other  reason  cav  be 
given  but  that  they  are  not  inheritable  to  the  father.  He'thkl 
Wfis  pardoned  bad  a  personal  blood,  but  no  ancestral '  blood# 
,  So  two  sons  of  a  person  attainted,  which  is  Hobby's  case,  of 
which  I  shall  speak  anon,  if  they  be  inheritable  one  unto  tha 
other,  it  is  either  in  respect  of  the  possibility  which  they  had  to 
inherit  one  another  by  the  father,  which  is  within  my  Lord 
Coke's  reason,  or  the  possibility  which  they  still  have  to  in* 
herit  one  another  by  the  mother,  where  there  is  still  inUgriioi 
sanguinis^  and  the  line  of  communication  continues;  for  either 
of  them  may  inherit  one  the  other  in  the  mother's  line ;  and 
jM>  that  also  is  within  my  Lord  Coke's  case. 

.  I  leave  the  cases  of  disability,  and  come  to  the  cases  of  non- 
.ability. 

A  bastard  eigne  enters  after  the  death  of  the  father ;  h^ 
now  is  heir  to  all  purposes,  save  only  as  to  the  muUer;  b^ 
hath  a  son,  his  son  shall  inherit  upon  the  account  of  the  per^* 
jBonal  blood  derived  from  his  father ;  this  son  shall  be  obligedL 
by  the  warranty  ancestral,  and  shall  be  vouched  as  heir ;  anA 
so  to  all  respects  as  to  strangers  looked  upon^  as  heir  to  th^ 
grandfather ;  yet  if  he  die  without  issue,  the  muUer  shall  no^ 
inherit, — it  shall  escheat  f  what  is  the  reason,  but  that  ther^ 
was  no  inheritable  blood  between  the  mulier  and  the  baatard. 
eigne.  The  bastard  eigne  was  set  up  upon  a  stodc  of  his  own  ^ 
he  was  ^^  the  commencement  of  his  family  and  estate,"  as  tb^ 
phrase  is  used  49  E.  S.  12.,  and  cannot  transmit  any  inheritr- 
able  blood  but  in  a  direct  line. 

I  will  instance  nearer  yet,  in  the  case  of  an  alien. 

An  alien  is  made  denizen  by  letters  patent;  the  king  grants- 
^Mhatheand  his  heirs  shall  be  lieges,  and  shall  be  reputeA 
and  taken  to  all  purposes  as  Englishmen  born."    The  cbildreB. 
which  the  alien  denizen  shall  have  shall  inherit ;  because,  bein^ 
made  a  denizen,  he  had  a  personal  blood  which  may  be  trans- — 
mitted  in  a  direct  line  to  his  children.  But  his  brother,  thougl 
an  Englishman  born,  and  of  English  parents  (which  is  not  ii 
our  principal  case)  shall  not  inherit  to  him. 

What  reason  can  be  given  for  it,  but  what  is  given  in  m; 
Lord  Coke. — The  alien  denizen  could  not  inherit  the  &ther, 
which  was  commune  vinculum  between  him  and  his  brother 
and  therefore  he  shall  not  inherit  to  his  brother,  nor  his  brotbeirr'^ 
to  him.  You  may  make  the  same  observation  in  that  case  foi 
the  other  brother's  heirship  as  in  this : — that  there  is  an  ii 
diate  descent  from  brother  to  brother — that  in  pleading  hi 
need  not  mention  the  father ;  yet  the  law  is  dear^  hia  broibei^^ 
sbftU  not  be  his  heir* 
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And  truly  by  all  the  observations  I  can  make  upon  all  the  1004. 
instances  that  can  be  given,  it  is  not  only  universally  true,  that 
one  cannot  be  heir  to  the  other,  where  both  could  not  bi/posH* 
inlitif  inherit  the  common  parent^  as  my  Lord  Coke  warily  ex« 
presses  it :  but  it  is  also  true,  that  no  man  who  is,  as  I  said 
before,  commencer  of  his  family,  or  first  of  his  family  in  law, 
can  have  an  heir  but  in  a  direct  line. 

My  next  reason,  or  rather  the  enforcement  of  this,  is 
grounded  upon  the  distinction  before  made  of  legal  and  civil 
Uood  into  ancestral  and  personal. 

Every  man  who  is  a  lawflil  -  subject  of  England,  whether 
foetus  or  natusy  hath  a  personal  blood,  which,  whatsoever  im- 
pediment be  in  the  ancestor  or  kindred,  he  may  derive  to  his 
children  :  but  to  no  others  but  to  those  who  derive  their  blood 
a  persondy  from  his  person.  But  if  he  be  of  lawful  English 
ancestors,  and  bom  here,  or  naturalized,  besides  the  blood  de- 
rived from  himself  as  the  fountain,  he  hath  an  ancestral  blood 
transmitted  from  his  ancestor ;  by  virtue  whereof  they  who  are 
eonjoined  to  him  in  the  same  common  ancestor,  though  they 
proceed  not  a  persond^  from  his  person,  may  inherit  to  him, 
and  he  to  them. 

This  ancestral  blood  must  have  a  relish  of  the  ancestors ; 
and  as  in  the  natural  blood  the  consanguinity  in  the  collateral 
line  hath  its  rise  from  the  common  ancestor,  from  whom  both 
derive  in  a  direct  line — a  brother  is  a  brother  because  they 
have  one  and  the  same  natural  father ; — so  the  law  imitates 
nature — a  brother  cannot  be  a  legal  heir  to  a  brother,  but  as 
he  derives  his  blood  or  heirship  through  one  and  the  same 
legal  father ;  and  therefore,  in  cases  of  descents  in  the  collate- 
ral line,  the  law  requires  this  ancestral  blood,  and  looks  upon 
and  respects  the  common  ancestor. 

Littleton  saith,  that  ^^  if  a  purchaser  die  without  issue,  thej  of  Sect  4. 
liis  blood  on  the  part  of  his  father  shall  inherit  as  heirs  to  him ; 
and  in  default  thereof,  they  of  his  blood,  on  the  part  of  his 
mother ;  and  if  he  have  none  such,  it  shall  escheat."  So  that 
law  looks  upon  the  collateral  heir  to  the  purchaser  with  refer- 
ence to  his  father  or  mother. 

So  again,  saith  Littleton,  no  collateral  descents  can  be  of  ^^  ^* 
fee^simple  land  but  to  such  as  is  next  of  kin,  and  of  the  whole 
blood,  how  remote  soever  to  him  that  was  last  seized.  So  that 
the  brother  of  the  second  venter  shall  not  inherit  It  is  im- 
possible to  distinguish  the  whole  blood  from  the  half  blood  but 
by  taking  notice  of  the  derivation  of  the  legal  blood  from  the 
parents ;  and  that  being  looked  into,  it  appears  there  is  no 
ancestral  blood  descended  from  the  parents,  that  is  the  cause 
his  brother  could  not  inherit  him,  and  so  there  is  a  defect  in  the 
ancestral  blood  ;  and  so  this  want  of  legal  ancestral  Uood  is 
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tbe  reason  of  those  otber  iistaaces  I  gave  before^-^that  a  penoir 
attaint  and  pardoned,—^  bastard  eigne  or  denizen  by  patent 
cannot  be  inherited  by  their  brother.  They  had  no  aneestraf 
kgal  bloody  and  they  can  transmit  none. 

'  And  so  in  our  case  Sir  John  Ramsey  had  nasHicestral  inherit-^ 
able  bloo^  and  according  to  the  ruie  neww  dot  quodmn  habdm 
But  this  hath  been  largely  insisted  on  befiMre^and  I  pass  it  orer. 
My  brother  Brown  said,  ^^OTery  purchaser  of  lands,  as  to  that 
land,  is  become  the  common  ancestor,  and  all  the  lines  of  de- 
scent as  to  it  are  to  be  made  from  him.''  1  agred  to  it  s  buk 
where  he  adds,  <^  tbat  they  never  go  higher," — I  utterly  deny  it  p 
for  then  the  uncle  or  great  uncle  of  the  father '^s  side,  and  for 
defiiult  of  issue  of  the  fiither'iB  side  the  uncle  or  g^eat  imcle  oT 
the  modier's  side^  and  others  of  the  eep  paramotmi^  as  it  ia 
called,  49  E.  S*  19.  would  be  ezduded  from  inheriting^  who  not 
only  go  higher  in  tbe  transversal  line,  but  are  forced  to  go- 
higher  in  the  direct  line,  in  making  themselves  of  kindred,  and 
so  making  out  their  title. 

My  third  reason  is  this, — ^the  operative  and  essential  worda 
of  the  act  of  naturalization  of  John,  which  do  naturalise  him, 
and  give  him  power  to  transmit  an  estate  by  hereditary  de-^ 
scent,  are  the  same  words  which  are  in  letters  patent  of  deni« 
zatioH :  viz.  ^^  thai  he  and  his  children  or  heirs  shall  be  the 
King's  natural  and  liege  subjects  of  this  realm,  and  as  free  to 
all  intents  and  purposes  as  if  they  had  been  born  in  England.*^ 

But  the  words  in  letters  patent  of  denization  give  power 
only  to  inherit  in  the  direct  line,  and  not  in  the  brother  to 
inherit ;  ergo^  they  shall  give  no  further  power  in  the  act  of  na» 
turalization. — I  desire  to  be  observed,  I  do  not  deny  but  that 
there  is  more  power  given  by  the  act  of  naturalization,  than 
there  is  by  the  letters  patent  of  denization.    I  shall  shew  how^ 
by  and  by. — But  I  say  there  is  no  more  power  given  by  those 
wcHrds  in  the  act  of  naturalization  for  John  to  be  inherited  in- 
the  collateral  line,  than  there  is  by  letters  patent  of  denization  ; 
for  what  reason  can  there  be  assigned  that  tbe  propriety  oC 
speech  should  extend  those  words — ^*  tbat  he  and  his  children 
or  heirs  shall  be  tbe  King's  lieges  as  born  in  England" — 
should  extend  only  to  give  a  capacity  to  his  children  in  the 
letters  patent  of  denization  ;  and  yet  tbe  same  words  go  fur- 
ther in  the  act  of  naturalization  ? 

If  you  say  the  act  of  naturalization  may  do  more,  and  extend 
it  to  the  brother  of  the  person  naturalized  who  is  born  in  Eng* 
land, — ^I  deny  it  not  but  it  may  do  so.  And  so  it  may  do  to  the 
unele,  if  there  were  words  to  that  purpose,  and  that  the  meaning 


(0  In  Bagofs  caie  in  tiie  Ysar-Book,  9 S.  4. 3.  tbe. letters  patentare 
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^tlie  act  appeared  that  it  should  go  «o  ibr*    Yoa  yourselves        IINM. 
4emj  it  extends  to  give  the  nude  a  capacity  to  inherit  to  the     ^"^^^^^ 
aMen  naturaliKed.  And  I  ileiiy  it  extends  to  give  it  to  the  bro-    ^^x^c^ 
ther.    And  if  the  meaning  of  the  act  be  looked  after,  it  incliMs  ^^ 

to  me  ;  for  it  provides  only  for  a  man  and  hie  children  in  the       Pacx. 
flirect  tine.    There  is  no  ground  of  law  as  to  eonceive  that  the 
words  should  not  have  the  same  construction  in  this  act  of  aa- 
turalisatioii  as  they  have  in  letters  patent  of  ^enizatioB. 

There  is  a  great  deal  of  diflfereiice  between  acts  of  Parlia-  Gonstraaion 
imnt,  where  the  King's  answer  is,  Le  Roi  le  voei^  which  oon-  ^f  ^''^ii]^ 
eerns  all  in  general ;  and,  Soitjirit  comeil  est  desire^  which  con-  distingaishe4 
^erns  particular  persons.    These  are  founded  upon  the  desires  ^'?™  ^^  ^ 
and  suggestions  of  the  party ;  and  the  same  acceptation  or  oon- 
^traction  as  the  words  hear  in  the  euggestion,  the  same  the 
whole  act  shall  have.    It  is  not  so  properly  an  act  of  parlia- 
ment, as  ft  charter  or  grant  of  the  King ;  and  eo  OKpressed  g  Co.  u  the 
in  4be  act  1  H.  7.  c.  t.    ladeed,  the  power  of  parlia«ieat  will  Prince**  case, 
gfve  then  a  stronger  retation,  and  woiic  in  an  estoppel  or  eon- 
tdnsioB  against  all  persons,  -so  Wnr  as  the  words  go,  or  the  -dear 
inteafti^n  appears :  tnit^e  words  mil  carry  no  oAer  significa- 
fion  or  sense  in  sa<^h  a  charter  4^  fmrliament^  than  they  wmM 
in  a  ehaKer  out  of  parKanent. 

Vor  instance,  if  a  man  be  irttaiated  ef  treason^  or  Mony;  If  the  K^g  * 
%9r  this  his  Mood  is  correpted.    If  tfce  Sadg  pardon  ^he  foieny  2^t!or^'^' 
%y  letters  ptftent,  yet  the  Mood  is  corrupted.    If  the  King  par-  actof  <»^  - 
4on  by  acit  of  oMivion,  or  general  pardon,  yet  still  die  blood  is  ^^^q^°'  ^ 
corrapled ;  for  the  words  carry  as  mach  in  the  letters  patent,  tainted  of 
€is  in  the  pardon  by  parliament    And,  therefore,  there  is  in  ^^^^  ®.^. 
«U  pardons  by  parliament,  not  only  a  pardon,  but  a  dense  of  the  bbod^s 
testf tadon  in  Mood,  witliottt  which  it  wonld  make  no  farther  5?|7"P^' 
than  a  charter  of  pardon*    But  it  is  true,  if  the  King  pardon  letten  wiSat 
tho  attainder,  and  also  pardon  the  corruptioR  of  Mood,  nnd  pardomog 
grant  restitution  in  blood  by  letters  patent,  the  feet  clause  is  t^i^er'also 
Toid'in  the  letters  potent,  because  it  coaoemedMhefs  in  point  ^rant  mtita- 
of  escheat,  and  in  point  of  descent.    Bnt  in  an  «et  of  pariin-  ^^e^cUuiT^' 
ai^ntit  is  good,  because  those  others,  who  Are  ^eoneeraedtin  restitution  is 
the  act,  do  in  law  give  their  consent.     But  still  the  wotfdsnre  ^oid;  in  an 
of  ^Hie  same  interpretation  in  the  King^s  'letters  patnnt  ns*  in^the  ment  it?  ""^ 


diarter  by  parliament :  but  there  wanted  pO#tr  to  make  them  ^^^ 
efbctaa^l,  according  to  the  words  in  one  ease >#hidi  wanted  not  tion^r^"^ 
in  Ae  other.  words  ia  the 

in  this  act  of  nataraKsation,  indeed^  there  is  n  clause,  ^'thgt  ^^\  ^^ 
8ir  John  and  liie  children  may  hnve  any  land,  and  make  Us  same  as  that 
nnd  their  resort  in  pedigree  as  heirtohjs  oreay  of  timiraBi-  il^^^l^ 
eettors,  lineal  or  collateral^  as  freely  as  any  oOw  persen  bom  hy  pai 
ta  England.'*  »«^ 
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1664.  Thifl  clause  giveslbim  and  his  children  liberty  to  inherit 

^'^^^^'^    any  ancestor,  lineal  or  collateral ;  and  so  to  inherit  to  a  bro- 

CoLLiNG-     ^^  ^^  ^^^^^  j^^^i  ^iji  ^Qt  tgj.^  advantage  of  it,  that  it  gives 

^^  him  and  his  children  liberty  to  inherit  them,  and  not  for  them 

Faci.  to  inherit  him  ;  for  I  think  that  it  will  follow,  if  the  bridge  be 

la  all  cases  of  made  for  him  to  go  over  to  his  uncle,  his  uncle  may  by  the 

k^'dralTth  ^'^^^  bridge  go  to  him.    The  rule  holds  in  all  cases  of  colla- 

rule  hold»—  terals  ^—where  one  may  inherit  to  me,  I  may  inherit  to  him.  In 

where  one^  ||ie  direct  line  it  is  otherwise  upon  another  rule — that  the  in- 

io^me,  I^may  heritance  shall  not  ascend.   But  that  a  collateral  kinsman  shall 

inherit  to  inherit  to  him  is  not  by  the  express  words  or  mention  of  the 

iffrfr/lhie  it  ^^^  ^^^  ^7  ^^^  consequence  and  operation  of  the  law  from  the 

is  otherwise      words. 

^iflc^^t^^'^  But  this  clause,  as  I  said  before,  will  make  no  ancestor  to 
the  inherit-  Sir  John,  where  there  would  have  been  none  had  he  been  boro 
anccrfiall  not  ]„  England.  If  there  be  two  brethren,  one  denized  by  letters 
He  that  is  Patent,  the  other  naturalized,  this  clause  in  the  act  of  natnra- 
denizened  hy  lization  clearly  gives  not  power  to  him  that  is  denized  to  in- 
Itttih"'^"^  herit  to  him  that  is  naturalized;  nor,  e  catroersOy  to  him  who 
ditary  blood,  is  naturalized  to  inherit  to  the  brother  who  is  denized;  for  he 
®f^||P^i^7  that  is  denized  by  letters  patent  hath  no  hereditary  blood,  or 
by  descent,  capacity  either  to  take  by  descent,  or  to  transmit  a  right  of 
or  to  trans-  ; descent  in  the  collateral  line,  ap  is  agreed  on  all  hands;  and, 
^sMit  m\he  ti^refoi^9  S>r  John,  being  an  aUen  of  foreign  extraction,  cai 
collateral  make  no  use  of  this  clause.  But  had  he  been  of  an  English 
^^  extraction,  though  an  alien,  according  to  the  difference  laid 

down  before,  this  clause  would  have  been  of  use ;  for  then, 
there  being  a  common  ancestor  to  whom  they  might  ioberity 
not  only  the  brother  but  the  ipncle,  and  all  the  rest  in  the 
collateral  line,  might  have  inher^^  unto  him,  and  he  unta 
them. 

Yet  such  a  clause  in  letters  patent  of  denization,^^  that  he  shall 
make  his  resort  to  any  ancestors,  lineal  or  collateral,'^  would 
have  been  void,  not  by  reason  of  any  other  construction  to  b^ 
Hiade  of  the  words  in  the  letters  patent,  than  are  made  im 
the  act  of  naturalization,  but  for  want  of  power  to  make  tbea^ 
eflfectual. 

But  in  this  case  of  the  naturalization  of  John,the  words  tbafc 
are  operative  are  the  same  both  in  the  letters  patent  of  deniza<^ 
tion,  and  the  act  of  naturalization, — ^^  That  he  and  his  childrei9> 
or  heirs  shall  be  the  King's  natural  and  liege  subjects,  and  a^ 
free  to  all  purposes  as  if  they  bad  been  born  in  Euj^nd  ;'^ 
and,  therefore,  shall  have  the  same  interpretation  in  the  009* 
place  as  in  the  other,  to  extend  only  to  children  or  lineal  beirs^ 
and  not  to  bretfiren  or  collateral  heirs  ;  and  if  John's  act 
naturalization  makes  him  no  farther  an  ancestor,  than  in 
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t  to  those  who  lineally  descend  from  him,  then  (as  I  said        tS64, 
re)  he  cannot  be  an  ancestor  to  George ;  he  hath  no  power      ^-^v^*/ 
ansmit  an  estate  by  descent  to  (George,  nor  George  by  this    ^<^^^^^ 
of  naturalieation  power  to  take  an  estate  by  descent  from  ^^ 

;  no  more  than  if  John  had  been  only  made  a  denizen.  Pacs. 

J  next  reason  why  these  two  aliens,' brethren,  naturalized,  Aetsof  natu- 
l  not  inherit  one  to  the  other,  is  the  consideration  of  the  per-  ralization  of 
•*-that  they  were  aliens  born,  and  that,  of  a  foreigpi  ex-  ^ei^  extrac- 
tion,— their  parents  being  also  aliens  born ;  and  that,  there-  tion  ^^^Ix^ 
all  priTileges  and  advantages  whereby  they  may  take  or  strictW  asto 
rit  lands  ought  to  be    taken  strictly,  and  not  extended  the  privileges 
iferences  or  equity :  and,  consequently, — ^there  being  no  ex-  {^'conferred 
f   ZDords  in  the  said  act  of  naturalization,  to  direct  the  in  the  taking 
ent  in  the  collateral  line,  or  otherwise  than  to  the  children,  o^l«nd(iii). 
all  not  be  extended  to  the  brethren.    And  so  likewise, 
re  two  sons  are  born  of  alien  parents,  thatrule  of  descents 
1  not  be  enlarged  to  extend  ftirther  than  it  would  in  case 
sons  were  denizened  by  letters  patent, 
his,  I  confess,  is  a  more  general  reason  than  the  former, 
yet  my  brethren  who  have  argued  for  the  plaintiff  have 
itained  the  contrary;  and  made  use  of  it  as  an  argument, 
naturalizations  and  adoptions  are  &vours  which  areio  be 
lif  ed ;  and  that  the  law  hath  rather  contracted  than  en- 
ed  the  incapacity  of  an  alien ;  whicfaj  say  they,  is  notto  be 
ncted  farther  than  the  parallel  eases  of  disability  by  at- 
ler  will  warrant. 

oudiing  the  case  of  attainder,  I  shall  have  occasion  to 
k  anon ;  but  that  the  privileges  of  aliens  born,  as  touching 
Is,  are  sirictijuris^  I  prove,— 

irst,  by  Ae  politic  grounds  (n)  why  an  alien  is  not  ca*  The  grounds 
e  of  inheritance  in  England  ;  they  are  given  in  Calvin's  oftheiaca- 
.     1.  The  secrets  of  the  realm  might  be  thereby  disco-  Sots,  to  ia- 
d*    Sndly,  The  revenues  of  the  realm  (the  sinews  of  war)  herik^    , ,.   • 
lid  be  taken  and  enjoyed  by  strangers.    Sdly,  It  tends  to    . 
lestruction  of  the  realm,  by  admitting  strangers  to  fortify 
le  heart  of  the  kingdom. 

ben  consider  the  persons  here  :r— 1.  Aliens  of  an  alien  ex- 
ion.    I  shall  not  instance  it  in  those  born  in  Scotland; 


I  fisle,  C.  B.  to  the  contrary  be  so  constmed,  as  may  eflEect  fnch 

i»  *'  That  the  law  of  England  is  intsnt**    1  Keb.  670. 

gentle  in  construing  disabili-  Tomer,  B.  says,  That  '<  the  act  is 

1  Tentris,  413.  to  be  taken  fiivourably,  as  that  it 

dnsy  B.  said,  that  **  the  act,  doth  restore  men  to  the  law  of  na- 

:  eteetto  pairi$  regtd  de  mliquo  ture.**    1  Keb.  688. 

hMhm  iuum  Jure  aiopUonU  t  (n)  Soe  Appendix,  N. 
fore,  these  acts  of  grace  mast 
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KKM;       beeanaei  (m  I  sbaB  sbew  presendy)  diey  of  SooUand  are  liUk 

^^^^^^^     iXMiceraed  in  the  coBseqoence  of  the  case :  but  in  two  bora  k 

CeLuvG-     Fmaee  or  4be  Low  Countrie8|  whoae  parents  are  of  fimiga 

^^^       ertractioB,  one  of  those  is  naturalized  in  Eoglaiid^  which  is  ow 

Pace.       case^ — he  is  still  a  FreBchoao  or  DutdimaA.    If  by  bei^g  na- 

tuialifled  (as  persoDs  professed  at  this  dajr  pretend  to  hfi)  they 

were  seeuh  munimi^  dead  to  their  coontry,  and  dianged  thsir 

names  and  fitmilies  with  entering  into  their  religioa ;  or,  as 

Tacitus  speaks  of  the  proselytes  of  ihe  Jews, — nee  qmicfuam 

prius  imbuii  fuam  cxuere  patriam^  paretdesj  lUeros,  ftc,  if  hs 

kad  oeliaqQished  his  own  country  and  relaAioastherey  npoB  hii 

aAondiBition,  it  were  Bomethiag.   But  be  etill  owes  obedieaee 

totbeKingof  Franee,  or  the  Stales,  before  this  to  the  Kii«cf 

England;  and  if  a  diflEneace  6U  out  between  the  two  natioM, 

Ihey  are  incompatible  ;•— he  caauDot  bead  fdttn uUrhuque  ftgk^ 

faai  so  as  the  one  obligation  is  inferior  to  the  other ;— «ii^ 

thoMfinc^  such  a  person  is  aot  to  be  looked  upon  entirely  asaa 

Englishman* 

If  it  be  oljected,  that  be  that  is  naturaliaed  is  to  be  repatsd 
as  born  inEaglaad,  I  aiiswer,-— ^  he  that  is  bem  in  Eqg^aad 
ofalien  extraction  is  wiAhin  the  same  politic  grounds  not  to  have 
his  pririiego  ef  fevoor  extended, — his  interest,  dependsncies, 
niatiens,  oorrtspondeBees,  being  foreign.  Tbe  stat.  1 IL  7. 
c  S.  proirides,  ^'That  any  person  nnde,  or  heroaftef  to  be  made 
denizen  by  letters  patent,  or  acts  of  parlianient,  shall  pay  for 
his  merchandize  like  custom  and  subsidy  as  he  ought  orsboaM 
pay  idier  thathe  was  made  deniaea. "  S2  H.  8.  c.S.  is  to  the 
same  purpose.  A  man  is  afterwards  naturaliaed,  and  kgn 
posteriores  priores  contrarias  abrogant  /  yet  it  bath  been  ad- 
jndged^  tuch  an  one  shall  pay  double  the  ancient  cnstoms, 
as  it  was  cited  at  the  bar.    Peach.  3  Car.  Grett  and  Wood's 


Moor,  7S1.  Next,  eensider  the  nature  of  the  privilege  which  an  aliea 
Prmlegcs  of  naturalized  bath,  and  it  is  not  fit  to  be  enlarged.  Among  tbs 
to  *i'^°^  RoBMina,  they  bad  degrees  .in  naturalizing,  jus  domicilii-^ 
Sngland. '      civitatis'^jus  tribus^us  honoris :  bat  he  that  is  naturaliaed 

among  us  is,  ipsofacio^  capable  of  all  these  at  once.  And  it 
saay  be  a  question  whether  he  be  not  so  if  he  be  naturaliaed 
in  Scotland  or  Ireland ;  therefore,  it  is  not  fit  to  be  extended. 
Our  laws  relating  to  aliens  here  ought  to  have  some  aaa- 
logy  with  the  laws  of  other  aatiens  (o)  as  to  us,  especially  eor 


^mL. 


(o)  <*  The  006  in  other  natioiis  ii^  be  grsat^  uatp  them ;  and  lake  i^ 

that  they  who  obtain  thsir  nalorar  not  hj  the  s^necal  law  of  that  sr 

lization  by  charters,  do  50  for  such  tion  whereto  ttiey  were  uaited.** 

time,  and  with  fttch  cautions,  as  may  Thespficobof  Sir  Idwya  8sa44» 
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neighbours  the  French.    If  an  Englishman  be   naturalized        1664. 
there,  yet  none  of  his  collateral  line  shall  inherit, — the  same     ^^-^^v"^^ 
reason  holds  here.     In  the  act  for  the  last  subsidies,  16  Car.  2.     Colling- 
^  every  person  born  in  England  shall  pay  for  every  subsidy       ^^^^ 
is.  8J.  the  pound  ;  and  every  alien  and  stranger  born  out  of       Pace. 
the  King's  obedience,  as  well  denizens  as  others,  5^.  4(f.;  and 
every  alien  and  stranger,  bom  out  of  the  King's  dominions,being 
denizens  or  not  denizens,  not  being  contributory  to  the  rates 
aforesaid,  shall  pay  8(/.  every  poll."  Which  words  ^'  denizens  or 
not  denizens'*  must  extend  to  those  who  are  naturalized,  or 
else  they  pay  nothing  at  all,  for  they  are  not  bom  in  England ; 
and  the  words  <^  denizens"  in  4h^  act  must  be  understood  of  sigoification 
all  persons  whatsoever  born  out  of  the  King's  dominions,  whe-  of  the  word 
tber  naturalized  or  not.      For  the  word  denizen^  in  its  proper  *    ^^^^-^ 
8igDi6cation,  extends  to  such ;  as  appears  by  the  statute,  1  H.  i  h.  7.  c  s. 
7.  c.  8.,  which  I  before  cited ;  and  our  books  name  three  sorts  ^^  ^•''*  ^'  ^^- 

22  H  8   c  8 

of  denization,  by  acts  of  parliament,  by  patent,  or  by  conquest ;  7  c.  6. 

ibe  word  of  naturalization  is  but  lately  brought  in.    The  very 

flame  distinction  between  those  born  in  England,  and  those 

ix>m  out  of  the  King's  dominions,  whether  denizens  or  not  de- 

mnns,  is  made  in  the  very  same  words  in  the  act  of  parliament 

7  Jac. ;  in  which  parliament  George  here  was  naturalized,  and 

IB  other  parliaments,  preceding  and  subsequent.    And  many 

other  acts  of  parliaments  there  are,  some  in  matters  relating  to 

trade  and  employment,  which  have  the  same  distinction.    So 

that  it  is  apparent  that  our  statute  laws  look  with  a  stricter 

eye  upon  aliens,  though  naturalized,  than  those  that  are  born 

iiere.  ^  And  so  doth  the  common  law  too,  as  I  said  before ;  for  ^  q^^  ^ 

though  a  man  be  made  a  denizen  by  patent  to  him  and  his 

heirsj  which  is  the  common  way  of  denization,  and  he  is  there-  The  common 

by  made  tanquam  ligeus  et  indigena^  yet  the  law  will  not  ex-  way  of  deni- 

tend  the  words  to  their  full  propriety  :  but  he  shall  have  no  coDs^ucii^on? 


to  inherit  in  the  collateral  line,  though  bom  in  England, 
and  of  a  capacity  to  take  an  inheritance. 
'    Two  iuGtances  have  been  given,  that  the  laws  concerning 
aliens  should  be  taken  in  favour  of  them. 

The  first,  the  case  of  ih%  post  noli  in  Scotland,  adjudged  in  Natnraliza- 
favour  of  aliens.    To  which  I  answer,  there  is  a  creat  differ-  tionofindi- 

Tiuuais  0  is~ 

ence  between  the  endenization,  or   granting  the  benefit  of  tioo'uished 

English  birthright  by  wholesale ;  there  they  shall  have  better  ^^^^^\  ^^^  of 
^  o        #  whole  ua- 

■^ ■        tious. 

in  the  case  of  the  pott  nati,    Moor's  remarks  on  the  force  of  uaturaliza- 

Bep.  702.  and  2  State  Trials,  564.  tions  in  foreign  countries.  11  State 

In  the  case  of  Bishop  Burnet,  charg-  Trials,  p.  1103.  Howers  edit 
ed  with  high  treason,  there  are  some 
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Bacon's  cas«» 
9  Gro.  60e. 
Stepheoson's 


19  El  fz.  296. 
€«  pL  180. 


o9  B«  9»  C<H 

liore,  5. 
82  H.  6.38. 
C.  C.  129.  a. 
7  Co.  18. 


n^asiire*  Thpii  whole  natioa  beipg  tf>  that  puiyosa  9iade  pnK 
9C  this,  and  eack  naljoD  matoajly.  eii}oyiiig  the  ifleedosi  of  the 
ptber ;  and,  therefore,  ought  to  be  tahen  &voiifaUy ;  mod  a 
graptUigof  such  privitaga  by  retail,  as  k  wer^  to  partioalar 
persons,  such  privileges  being  l^  all  laws  i4rii;t}y  tafoo  a  Sdljr, 
BQfbing  of  equity  waa  in;thal  ease^  ba^  th^  biVi  waa  tlm  sane 
befivre,  that  tho^  who  wene  born  under  the  King's  obedjeupeip 
oaeJuflgclpi^  should  be  hia  subjects  in  all  hie  doflijnjoBS»  en^  is 
plajo^  by  17  K..2*  Prer<^.  Regui^  iQ  the  case  of  the  NonMuis, 
^3fk^  the  eoDHaon  practice  cono^tiing  those  parte  9f  Franee 
whif;h  belonged  to  the  King  of  England^ 

The  second  instance  upon  86  E.  3*  c»  1^  dcnatUmftvamnimir' 
That  itr  declares  the  issue  born  beyond  sea«.  of  aHjBgiglishinan 
upOQ.  an.Knglidnroman,  shall  be  deniaens  \  and:  yel  cmhmMm- 
tipq  hath  been  mfdetbeti  though  an  ISegUsh  m^rc^niiMurry 
a  foreigner^  and  haMiiiaatte  by  hen  beyond;  sei^  thel^  iasK-i^  e 
9att|ra)(  borji  aul^eclkb 

To  whicht  I  answ^t-^Ut,^  Thia  eaae:  ifl  eoocenoififf  those 
whose  ancestors  are^  o£  ISngU^h  eftti^tipiw  wboao:  natara- 
Ijaatipi^  hath:  some  resemblance-  of:  %  reslitiitipm  beewia  he 
la  gnafted^  as  (  said  before,  into  an  ol4  legal  sto^  hia;  depend- 
eocies,  interests  relations,  being  English;  QtHbeaaepf  aliea^ef 
a.ibreigo  extraction.  But^  Sdly,  ifi^the  partjoujar  ;>  Ae  alalate, 
85  E.  3.,  eiitended  not  to  the  ca^es  of  Bacoo  aad  Stephnneon : 
but  by  the  very  common  laia,.  it  a:  fue^ffchmU  har^;  i|.  aoi^  Iqf.  a 
femeali^^,  the  issue  ia  adenis^eq,;  aa  appeara  l^.  the  atatiite 
48  E.  3»  c«  10.    So  that»  by  the  ^^onunoO'  huW|  a.  mershant  mjgbt 
go  beyond'  the  see,  wjihoat  licence,  for  the  business  of  tnffic 
and  merchandize;  and  a  merchanti  who  is  beyond:  the  seas 
upon  traffic  and  merchandise,.  ia,8iipposed  to  have  opwanpiii  fv- 
%€ri€ndi;  and  his  case  (itbeingjiro  6ofto  pfiMico  tQ^^oh^ood 
the  sea  for  traffic  and  coraiaeroe)  is  lihe  the  case  o€  ao:  ambs*- 
sadof)  who  being  beyond  sea  only  outhia  maater'a  eiprapd)  his 
children  are  natural  born  subjects  (p)« 

Bat  I  hold  the  law  to  be,  that  if  an  Bnglishmanf.  not  lieeqsed 
or  qualified  by  Ia\7  a8.a merchant^  go  beyond;sea  tp  liv^  ttmy 
not  for  the  cause  of  religion,  and  there  mari^y^afeipe  alie^^and 
hath  issue,  that,  bis  issue  ia  an  alien.(9).  The  commoa  piac- 
tice  to  procure  letters  patent  ofilenization,  or  aqta  of.  natupli* 
zation  in  such  cases,  proves  it ;  and  so  do  all  those  avtboritiei  ^ 


(p)  KiQg  V-  Eaton«  Litt  B«p.  23. 
was  OQ  this  point;  and  it  seems  to  be 
the  case  alluded  to  in  the  tpLt  as 
Stephenson^s }    LittIeton*s   Reports 


werenot  printed  tijl  1683. 

(q)  Sc;e  the  ad(ata|es.7ApiLci) 
IQ  Anp.  c.  5.V  f  0*  %  c.  21. 
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h^Wy  wbicb  put  and  admit  tiie  case  of  an  £Qglisb.WQiQaa  kav*       19M* 
ing  an  alien  son  beyond  aoa.    Andtb0.<ipiniQn  of  Hussej  (r^     ^^^^^^^^ 
R.  3.  4.,  is  not  the  contrary : — son  apifdanfuU  qfie.  ^elt^  que  e    C*we»uw«» 
nu  por  dela  ct  son  perc  ei  mere.  Jueront  Anglais f  que  hurinue       ^^*^?* 
mbmUrxiper  le  comen^  /^,  mes  Vestatulfiuk  cleer^  Sfjc.  ;;■  for  b^       Pmi^ 
pjuts  bm  case  w.here  bjoth  father  and  moiier  are  EngUab»and  not  Fitz.  tiu  Tjel 
whece  th^  falker  only  is  English^  that  thft  cbiJbd'  horji:  bey^oyud  ^^' 
sea  shall  inherit  by  the  common  law ;  and  if  tbct  la^  should  be 
oiheriKise,  that  the  son  of  an  Engliskjnaja-  or  Scotdunan^  bern 
heqfjend  seas  of  aa  alien,  mother,  sbQubd  ho.  as  those  born  io 
Sflgland,  then  the  sons  of  tbosa  sona  should  be.denizisDjB„  and 
maU  naiofmm,  &c. ;;  and  so  the  King  have  more  sumects  who 
aballf  ba^e  the  privilege  of  Eng^isbmeQ,  than  is.  fit  or  safe  for 
the  realm.    So  that  I  take  it,  the  stat.  of  25  E.  3^  is. taken  Jb%^^\^^ 
atriatly  according^  to  the  letter.,  uken  strictly 

Nay,  where  the  fiitber  and  mother  ane  betfn  EiiajUsft  C^ougli  JhSl£^  ^ 
I  will  not  now  deliver  my  positive  ofiiuoa  ior  the  poinA,  not 
being  now  before  us,)  yet  I  oisj;  say.  there  is  aoca  sMithority  for 
k  tliao  a^inat  it,  if  the  panents  went  ov^ur  wiihout  licence  in 
lam,  or  licence  in  fi(ct;  or  agfiinst  a  probihitioa  ne  exeat 
tegno^  or  retiirn  not  after  a  privy  seal,  that  tbe>  issue  born 
after,  bejtond  sea,^  shall  not  inherit.  So  was.  the  judgment  of  the 
ease  betiween  Hide  and  Hill,.  SiEliz.  B..R.  3Gr.  a;  and  I  ^'^^^' 
have  the  same  under  the  hand  o£  a  reverend  Judge,  in  Queen 
Blizabeth*s  time  without  name  of  the  person ;  and  yet  the  atat. 
25  E.^  3.  is  general,  where  the  childreuf  are  bprn  of  an  English;- 
man  upon  an  Englishwoman!;  and  doth  dot  make  any  differ- 
eoce where  the  parents  have  any^ lipenoe  tastayior  nolb. 

So  that  upon  all  these  reasons  I  dQ  conceive  that  the  laws  "She  law  wuk 
aad  statutes  made  iu  the  behalf  of  aliens  (especially  oCforei^a  ?^^!!^?*f^ 

^^  ■  ,         ,  .    ,  \  ^  "^        ,       7^     in  tn«  behalf 

extraction),  ought  to  be  taken  strictly;  and^consequenliy,  this  of  aliens,  es- 
act  of  naturalization  of  John  Bamsa;  diall  not.  be  extended  P^ci^llj  of 
bsgrond  the  words  of  it  to  direct  the  descent  to  any  other  than  tract'umrare 
his  children*  to  be  taken 

Some  other  reasons  there  are  whereupon  J  shall  enTorce  my  *  "^^y* 
cqpjnion  in  this  great  pointy  thata*  bvother  naturalized  shall  not 
laberit  bia  brother  naturalized;  butt  they  arise  upon  the  an- 
awiai^BtQthe  olg^ctiom  made  on.  the  plaintiff's  part;  wliicb> 
therefore^  is  the  next  thing  to-  be*,  taken  into  consideration. 

(p;),  Sf^e  DoiB  d.  Durjouxe  v,  Joa(s«  broad-    S^  Hussey^s  ogiiUQD.iu  tho 

4  T.  R.  300,  \¥here  the  position  of  text;  and  the  petition  to  which  25  £. 

Mr.  Justice  Ashurst  that  ^*  the  cir-  3.  c.  1.  refers,  notes  that  there  was 

cuosstsnce  of  a  person  beiog  bonr  then  no  fixed'  law  on  tiiis  point 

ont.  of  the.  King's,  ligeanca  makes  Cotton*s.Beconls.  ' 
hins  gritna  facie  an  alien/'  seems  too 
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ylS^^li,       7b^  arguments  on  the  part  of  the  plaintiff  are  drawn  from 

the  reason  of  law^  and  from  authority. 
WOOD  From  the  reason  of  law. 

9.  The  great  objection  which  is  made  from  the  reason  of  law  is 

Pace*        this,  that  one  brother  may  claim  as  heir  to  his  brother  without 

any  mention  of  the  father;    and  therefore,  the  disability,  or 

incapacity  of  the  father,  shall  not  hinder  him  from  inherit* 

ing  his  brother. 

This  hath  been  enforced  several  ways :  (s)  as  first,  and  prin- 
cipally, that  which  I  mentioned  before  that  the  descent  kom 
brother  to  brother,  though  it  be  a  collateral  descent,  is  an  irn* 
mediate  descent  between  the  brothers  ;  and  no  impediment  in 
the  ancestors  will  hinder  the  descent  between  them.  And  this 
is  proved, — 

Ist,  By  the  pleading; — ^it  Is  enough  to  make  the  descent,  tU 
fratriet  hasredt^  without  going  any  further. 

Sdly,  From  the  computation  of  degrees ; — according  to  the 
law  -of  England,  brother  and  brother  make  but  one  degree. 

Sdly,  That  the  half-blood  doth  not  (t)  impede  the  descent 
between  brothers,  wbich  it  doth  not  to  the  undo,  and  other 
descents  collateral;  which  argues  that  the  descent  between 
brothers  is  immediate,  if  at  all ;  and  this  is  farther  enforced, 
that  the  brother  by  the  second  venter  is  heir  to  the  father,  and 
yet  shall  not  inherit  his  brother. 

And,  therefore,  in  a  descent  between  them,  the  law  respects 

only  their  immediate  relation  between  them  as  brothers ;  and 

not  their  relation  in'  respect  of  their  father. 

As  to  the  ar-       Touching  this  enforcement  of  the  objection  by  making  the 

ganeDt  from  descent  from  brother  to  brother  to  be  an  immediate  descent,  I 

^^  ''^*         must  touch  what  I  have  before  said ;  that  is  to  say,  the  descent 

of  the  land  from  brother  to  brother  is  not  meant  here  ;-  for  so 
the  descent  to  the  uncle,  or  any  other  to  whom  the  land  next 
and  immediately  comes  after  the  death  of  the  brother,  will  be 
an  immediate  descent,  because  it  is  enough  to  say,  that  one 
brother  may  resort  in  his  pedigree  to  the  other  without 
mentioning  the  father,  and  demand  as  brother  and  heir,  or 
plead  a  descent  as  brother  and  heir,  without  naming  the 
father  in  his  pleading,  whereas  in  all  other  cases  of  pleading 
the  descent  except  it  be  from  father  to  son,  he  sets  forth  he  is 
cousin  and  heir,  and  shews  comment  cosin^  and  so  names  the 
Ihther  or  other  person  who  is  commune  vinculum^  or  comnKin 
stocks 

If  we  admit  this  to  be  called  in  this  sense  an  immediate  de^ 


(f)  1  Ventris4is ;  and  set  Watkins        (I)  Hr.  Haigrave suggests  tiist  ths 
on  Descents  111,  note  (a).  n^t  is  improperly  inserted  beie. 
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4ST 


scent,  yet  it  must  be  taken  only  as  an  immediate  descent  in  the 
collateral  line,  and  hath  no  resemblance  to  an  immediate  de- 
scent in  the  direct  line  ;  for  though  (as  the  case  was  put)  the 
grandfather  be  attainted,  or  an  alien ;  yet  the  father  bom  in 
England  hath  a  personal  blood  of  his  own,  wUch  he  derives 
to  his  son  who  shall  therefore  inherit  to  him  without  respect 
to  the  incapacity  of  the  grandfather,  yet  a»  to  descent  from 
brother  to  brother  the  case  is  otherwise.  The  blood  is  not'.de^ 
rived,  but  communicated ;  which  communication  cannot  be 
otherwise  than  mediante  poire. 

But  to  give  a  further  answer  to  it ;  all  this  touching  the  im^ 
of  the  descent  amounts  to  no  more  than  what  was 
in  other  terms,  that  one  brother  in  pleading  may  claim  as 
heir  to  his  brother  without  mention  of  his  father,  which  I 
agree.  But  the  inference  from  thence,  that  therefore  the  de- 
fect or  incapacity  of  the  father  shall  not  binder  one  brother 
from  inheriting  the  other  brother,  is  that  which  we  on  the  de* 
fendant*s  part  do  deny. 

For,  first,  this  reason  is  grounded  upon  the  formality  of 
pleading ;  for  to  set  forth  a  descent j^olrt  et  kasredi  is  short 
and  certain  to  a  common  intent,  which  is  all  the  law  requires. 
But  this  concludes  not  that  therefore  he  is  heir ;  for  I  may  al- 
lege what  I  can  to  falsify  his  being  heir,  though  be  be  his 
.brother;  as  bastardy,  or  that  an  elder  brother  was  attainted, 
and  pardoned;  or  attainted,  and  survived  the  fether;  or  that 
his  brother  was  of  the  half-blood  or  the  like ;  or  if  it  be  not 
pleaded,  yet  if  on  a  verdict  the  matter  appear  to  the  Court  (as 
in  our  principal  case  it  does)  the  Court  are  to  adjndge  upon 
the  whole  record;  and  shall  adjudge  him  heir  if  he  be  so;  and 
not  heir  if  he  be  not  so ;  notwithstanding  he  pleads  a  descent 
.  uifrairi  et  hasredi.    And  to  infer  because  he  pleads  that  he  is 
/rater  et  hcereSj  that,  therefore^  he  isjrater  et  hasres^  is  clearly 
an  inconsequence. 

Again,  this  manner  of  pleading  Jratri  et  hceredij  without 

.going  further,  is  not  appropriated  to  the  brother  upon  any 

substantial  difference  from  the  pleading  ut  eonsanguineo  et 

beeredi ;  but  from  the  barrenness  of  the  words,  our  law  tying 

itself  strictly  to  the  word&  of  the  register.    We  have  no  words 

of  descent,  whether  in  a  direct  or  collateral  line,,  but  filhis 

frater  consanguineus.      If  we  could  have  adopted  the  word 

Jratruus  as  well  as  frater^  be  might  have  pleaded  a  descent 

frntri  et  hceredi ;  and  then,  by  the  force  of  this  objection,  the 

uncle  of  an  alien's  son  might  inherit  him.    But  the  truth  is, 

we  have  no  such  legal  word.    If  my  uncle  be  my  heir,  it  is 

pleaded,  ut  eonsanguineo  et  hasredi^  as  well  as  where  a  remote 

kinsmaa  is  my  heir.    Nay^  if  my  grandchild  be  my  heir,  he 
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10M*       t/kM  pteit'd  A  fit  con^angtrineo  tt  hcsreffi;  for  the  wcrrf  nep&6 

^*^^^^^^     is  of  too  large  eJctent,  «tid  is  not  fn  our  lnw  Latin  in  fte  re- 

OoLtMift-     gjgter ;  iand  yet  mygrandcbiM  is  as  near  tne  In  Ae  dirett  Mne, 

^  M  my  brother  in  tbe  transviersal  line.    There  h  certrinty 

PrAtoB.       Wioiigli,  prhnd  fdckj  when  I  wyfi-atri  et  Weer^M.  TTheCJWit 

kmnra  hdw  iiear  ^f  kin  I  am  :  I  trtn  brotlier  bnt  one  tray;  %rtft 

I  «ity  be'cevsin  many  wayd.    And,  tberefore,  that  H  maysp- 

^pvartKm  I  wm  beSr,  I  nrast,  in  -all  these  eases  When  I  plrad  tt 

vauoiii,  shew  vrc^menf  rto^t it,  to  ascertedn  ^  Undred  tto  the 

Court,  and  the  party ;  to  which  he  vMf  reply,  ff  he  d€toy  tny 

Undved.    And  yet,  it  I  fail  in  shewing  tcmment  ioostn^  ft  is 

but  nmlter  >or  f<n^ni,  imd  aided  trpon  a  general  demuirey;  M 

HoUrl  «3S.    ^ng  adjudged  in  Herd  and  Baskerviirs  case :  which  sbfetra  that 

Rot  'e&o.     *  th**  cteer^^ajtion,  from  the  not  mentiotmig  the  Yhther  in  ple»A» 

jn^  a  descent  from  Aie  brother,  arises  from  thie  form  -of  p/tettd^ 

ing,  and  not  the  siAstance  of  the  matter.    If  tbe  trnele  tnake 

title  te  the  nepkew^s  lands,  be  nets  fortbfbat'fae  isfMter  paifi9/ 

if  be  make  title  to  the  brolher*s  land,  then  be  sets  forth  Hatt 

he  iafpiOet;  whet  is  that  IM  In  the  periphrasis  filhis  pairis 

HiAio  was  nn  eiien  ?    In  tbe  one  case  the  kindred  to  tbe  ibtber 

J6  eSK^essed,  wad  in  the  other  it  is  necessarily  implied,  imd 

l^re  expressly  fo«nd  by  verdia :  when  I  do  imme  ibe  IMher,  1 

Mme  Irhn*oii1y0s  Brtber;  his  incapacity  by  aiienship  appears 

net  en  my  aliewvng.    If  h  after  appears  by  the  other  side,  or 

en  ^^erdidt,  <t!bat  be  is  nn  afien,  whether  that  be  an  imrpedimeafy 

or  not  an  impedinient,  to  a  descent  will  rest  npon  the  jndgmMt 

•of  Itfw,  bfft  arisetti  not  upon  my  naming  him. 

Com.  44S.  m        In  Clere^s  case.  Sir  Edward  Clere,  the  uncle,  makes  title  to 

bis  nephew,  Clere  Haddon,  as  his  cousin  and  heir,  viz,  son  and 
Tieir  of  Sir  John  Clere,  father  of  Margaret,  mother  of  Cleie 
Haddon  ;  and  yet  he  night  have  pleaded  ns  brother  and  heir 
«f  Mai^garet,  mother  of  Clere  Haddon.  And  in  like  nrenner 
Young  there  makes  title  ^^  as  son  and  heir  of  John  Toung, 
iather  of  Dorothy,  mother  of  Waher  Haddon,  father  ofCfere." 
And  certainly  that  pleading  is  good  to  pass  tbroogh  the  brother 
to  the  fetber,  the  eommon  stock.  By  the  same  reason,  if  John 
Ramsay,  the  lessor  here,  made  his  title  in  pleading  (as  be  might) 
as  son  and  heir  of  George,  son  of  Robert,  father  of  Sir  John 
Ramsay,  the  naming  of  Robert,  because  he  was  nn  alien,  would 
it  have  prejudiced  him  in  making  his  deseent  i  If  it  would, 
by  the  same  reason  the  finding  it  bere  by  tbe  special  verdict 
will  prejndice  him.  It  shews  that  if  it  would  not,  then  the 
impediment  to  descent  aneecftral  is  not  by  the  tiaming  or  not 
naming  the  fbther.  It  shews  that  there  is  no  necessity  to  plead 
that  George  isyrafcr  et  hasres^  htitJHius  Roberti,  patrisJohtmMU 


in  tlU  C&mmcm  Pleas  and  ih  other  <J&Hrts.  i|^ 

Xmmi^.    AlMl  so  «  to  tbe  ifiSMcr  of  )>k«diflg9  H  i9  bM       1^(^54. 


TbifdMjr,  The  rule  itddF,  oat  6f  flWdi  tbe  tfi^menl  «Mi    C6ll^n&. 
pleeding  is  ieivfereed^  hdkls  Ml  genefWhy  oT  dtfaer  side^  ^Mb^        ^^<>^ 
thai  I  flhdl  n6t  be  barred  iigr  TCttsoa  cf  th^  €tet,  ei-  deTe^l  i^f  iin       p?* 
«Mei#6r9  wbctn  I  need  ndt  name;  oi*«hA  I  rfiMlcl  b^  Wft^  ^ 

by  Ae  acCxir  defect  of  mn  «i]<$e^r  whom  I  tevst  aame  I0  my 
fied^irte  or  pkading.  This  h«th  becfn  Upoikea  to  tit  la¥ge,  and 
cases  instanced  on  both  kinds  by  my  brothers  who  argtied  im 
«iy  side*  I'wavethcta  not:  bat  I  shall  earferce  th^  aiib^er 
^ray  argumenio  ad  homines. 

By  their  grOMds,  the  naming  the  father,  aHen,  in  'IkfriiAdg  Incapacity  of 
the  fM(digr0B  between  the  nephew  and  ^rncte,  will  'iiot  lender  It  those  through 
^eae^t.    And  I  say  by  the  safme  reason  the  W*  nanifiig  the  ^"s  d^^' 
ftAer,  alien,  in  the  piedigree  between  bre<Aer  "avd  bi^tbei*,  "\<^  dittio' 
wAl  not  udmiitlige  the  descent  ^  for  they  bave  beld  that  it  fe  ffoHh^ 
"dtfedius  ligeiiniUby  net  any  disability  or  4efeciks  ^sartgttihis  through 
M^ikfUiSj  that  4ilcapaciMeB  an  l^ien.    Alid  «^on  that  gtoned  t  2^|)^^  uke 
4Blfer^  thtft  In  tS\  cases  o^  -im^iieity  aaceJBtral,  when  I  midc^ 
^iry  ttxdii  ^nfy  to  htm  fo^  my  ^pedigree,  not  title,  tty  n^hHtfh^ 
him  doth  not  hinder  roe  as  to  a  fee  simple  estate ;  for  the  cade 
of  ala  estate  tail  is  otheiwise  by  virtue  of  the  slat.  2)8  ft.  8. ; 
tbflft  was  the  gro^sttd  of  Edwairds  and  Roar's  ca^.     The  fe^  The  fine 
levied  by  the  Mde  ef  ^n  idiot  hftfders  not  the  son  of  tlie  tihcle  '®^^|^  ^T  the 
to  inherit  the  Idiot.    It  was  eaM,  that  it  #a[s  k  bm*,  nOt  n  dis-  idiot^i^ndcre 
aMlity^  atfd  I  agree  the  (tiffereace;  for  a  disability  ^r^pferly  not  the  son  of 
MippdeeKh  a  erime,  bat  this  bar  by  fine  wo  otker  than  an  ht-  Jnherit^th©*^ 
aJbili^,  or  incapacity  to  take  p^t  •apon  him  by  b's  own  atct.  idiot 

Tbe  ancle  shall  entitle  bimself  as  heir  to  the  nephew,  thongli 
the  f^dber  #ho  hath  no  capacity  io  take  by  the  common  kir, 
Or  thoOgk  another  brother  who  bath  entered  inte  religfon,  afi^ 
eo  is  baiVed  b^  his  own  act'^  atod  so  the  uncle  of  ^be  tbotbet 
tMy  brtnig;  bis  appeal  of  the  death  of  tbe  nepbe^w,  end  make 
fiimself  belt  through  the  motber^  Whe  is  barred  bjr  the  statute. 
I  do  eot  reeietnber  that  any  case  can  be  insfancfed  where  the  ^-  ^h.  S4. 
ince^a^?ty  of  htm  through  whom  I  derive  my  pedigree  only  c^c.«5.** 
sball  burt  me,  if  I  be  'not  hindered  per  dcfechnn  sartguinh  15  B.  8. 
hccreditarti.    8e  that  npon  this  ground  Patrick  toay  derive  go  flfafia. 
this  ^^igree  Aroagb  her  father  Nicholas  to  John  the  o^cle ; 
-aind,  consequently^  wo^d  have  a  bettet  right  than  George  ot* 
his  issue.  Whereas  on  the  ^ro^nds  whidi  we  have  laid,  Patrick 
afnd  his  tmcle  -jclie  cannot  dertve  an  hei^editalyblbod  from  one 
ic9ommon  ancestor ;  for  Robert  the  fiither  to  one,  and  gtatfd« 
fhtber  Xh  ^e  <ytber^  the  c&mmUHe  vhtculun^^  was  an  alien ;  and, 
ibietefoi^,  they  could  net  inherit  the  one  t!he  other.    Afrd    . 
wheteas  it  is  said  tbat  the  teVeial  btoo^  derived  tcottk  the  p^^ 
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rents  makes  John  and  George  to  be  brothers,  but  it  is  the  low 
which  superinduces  and  clothes  that  natural  blood  with  aa 
hereditary  quality,  whereby  they  may  inherit  one  the  other, 
although  this  is  gratis  dictum^  and  may  be  as  easily  denied  as 
granted,  yet,  if  true,  there  is  the  same  reason  that  the  law  ahodd 
also  clothe  the  same  natural  blood,  which  makes  John  and 
Patrick  uncle  and  nephew,  with  the  like  hereditary  quality ; 
and  then  also  the  defendant  would  have  a  better  title  than  the 
plaintiff. 

I  say,  the  mentioning  of  the  alien  lather,  in  the  pedigree 
from  the  son  to  the  uncle,  upon  the  grounds  laid  down  by  my 
brethren  who  argued  for  the  plaintiff,  is  no  reason  from  hinder- 
ing the  uncle  from  inheriting  to  the  nephew ;  and,  pari  ratiomCy 
the  not  mentioning  the  alien  father  in  the  pedigree  between 
the  brothers  is  no  reason  why  one  brother  should  inherit  te 
the  other.    If  Patrick  had  purchased  lands,  the  naming  Nicho- 
las his  father  in  the  pedigree  was  not  the  cause  why  John,  the 
Earl,  could  not  inherit  to  Patrick ;  and,  pari  ratione^  the  not 
naming  Robert,  the  father  of  John,  in  the  pedigree  betweoi 
him  and  bis  brother,  is  not  a  reason  why  George  may  inherit 
John. 

The  consequence  holds  upon  the  rule  and  reason  of  parallels: 
but  I  enforce  it  by  a  stronger  argument  in  our  principal  case. 
If  John,  the  uncle,  might  inherit  to  Patrick  the  nephew,  then 
Patrick  might  also  inherit  to  John  the  uncle ;  and  so  the  lesaor 
of  the  plaintiff,  coming  from  a  younger  brother,  would  have 
no  title;  for  in  collateral  descents  the  rule  most  certainly 
holds,  if  the  bridge  be  made  up  for  me  to  pass  over,  and  to  in- 
herit my  uncle,  it  is  also  made  up  for  my  uncle  to  pass  OTer, 
and  to  inherit  me.     That  was  agreed  by  all  that  argued  in 
Godfrey  and  Dixon's  case ;  that  where  the  words  of  the  na- 
turalizations of  Daniel  were,  ^^  that  he  shall  be  enabled  to  enjoy 
lands  to  any  ancestor  lineal  or  collateral,"  that  though  it  be  not 
expressed  in  the  act,  it  necessarily  follows  that  a  collateral  an- 
cestor may  be  heir  to  him ;  and  it  was  a  chief  cause  of  the  judg- 
ment that  was  given  in  that  case;  as  in  case  of  an  act  of  resti- 
tution of  a  person  attainted,  the  words  are  ^'that  he  shall  be 
restored  in  blood,  and  inheritable  to  his  ancestor ;"  but  no 
words  in  the  act,  that  his  ancestors  or  cousins  shall  be  inherit- 
able to  him ;  and  yet  they  are  inheritable  to  him,  as  was  agreed 
in  that  case,  and  is  also  proved  by  Courtney's  case. 

So  that  the  consequence  being  clear  that  if  John  may  be  heir 
to  Patrick,  Patrick  may  be  heir  to  him,  I  shall  now  endeavour 
to  prove  the  antecedent  or  proposition,  that  the  alienship  of 
Nicholas,  the  father  of  Patrick,  is  no  reason  to  hinder  John  fron 
inheriting  to  Patrick  by  the  ground  laid  down  by  my  brother. 
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•And  herein  I  muRt  make  use  of  the  distinction  I  took  be-        l^^M. 
lore,  between  a  disability  (which  properly  ariseth  by  reason  of     ^"^V^ 
crime)  and  a  non-ability  or  incapacity.    My  brethren  of  the    ^'^^^ 
other  side  have  said'  that  the  reason  why  an  alien  shall  not  ^^ 

inherit  or  b^  inherited  is  from  a  disability  in  him :  but  it  is  a       Pace* 
want  of  ability ;  no  defect  in  his  blood,  as  they  say,  but  an 
incapacity  by  law  in  respect  of  the  place  of  his  birth. 

This  being  their  ground,  hereupon  I  assume,  that  no  case 
cfin  be  put  where  I  claim  an  estate  in  fee-simple  from  an  an- 
cestor lineal  or  collateral,  that  the  incapacity  or  inability  of 

.another  ancestor  through  whom  I  derive  my  pedigree  only 
shall  hinder  me,  unless  it  be  propter  dejeetum  sanguinis  hosrt» 

:diiarUy  whereby  he  should  become  my  legal  ancestor. 

I  say,  fee  simple  estaie  ;  for  the  case  of  an  estate  tail  is  other- 
wise, upon  the  words  of  the  stat.  of  S2  H.  8.,  as  it  appears  in 
the  cases  of  Stobble  and  Bradstocke,  Mackwilliam's  case,  and 
Wingfieldand  Duncombe's  case.    And  I  say  where  I.  derive 

.niy  ^<  pedigree  "  only ;  for  where  I  derive  my  tiikj  it  is  others 
wise.    That  was  the  ground  of  Edwards  and  Roger's  case ;  Hob.-sss. 

.which  in  effect  was  but  this: — ^The  uncle  of  an  idiot  levies  a  ?^j}*  .^^ 
fine,  and  dies, — the  idiot  dies ;  the  son  of  the  uncle  shall  inherit,  Tr.  is  Car. 

.  though  he  must  make  his  pedigree  through  his  father  to  come 

.  to  the  idiot.    The  difference  was  made  that  this  was  not  a  dis- 

,  ability,  but  a  bar.  And  I  agree  the  difference  ;  for  a  disability, 
as  I  said  before,  properly  supposeth  a  crime :  but  a  bar  is  but 

.  an  inability  or  incapacity  put  upon  him  to  take  by  his  own  act. 

.  His  fine  puts  a  non-ability  upon  himself  to  take,  and  upon  his 
eon  too,  if  he  had  survived  the  idiot ;  for  then  he  makes  his 
title  through  heirs,  and  not  his  pedigree  only. 

I  shall  therefore  put  cases  of  non-ability  in  the  ancestor  of  all 
hands,  whether  by  the  common  law,  or  by  the  act  of  the  party, 

.  or  by  the  statute  law.  And  yet  in  none  of  these  the  resort  for 
the  pedigree  shall  hinder  the  party.  Littleton's  case, — ^The 
son  purcbaseth  lands,  and  dies  without  issue,  in  the  life  of  his 

.  &ther,  ihe  uncle  shall  inherit  him  ;  and  jet  must  make  his  pe- 
digree through  his  father,  whose  incapacity  and  non-ability  by 

.  law  to  take  from  his  son  hindered  him,  but  did  not  hinder  the 
uncle.     But  if  the  uncle  die,  the  father  shall  not  take  benefit  j^  fmther 
of  a  warranty  made  to  the  son,  though  the  uncle  might;  for  cannot  take 

;  the  uncle  made  only  the  pedigree  through  the  lather :  but  the  ^  ^^^nntw 

.  fiither  must  make  his  title  to  the  warranty  from  the  son,  which  madetoaaon. 
the  law  allows  not. 

So  in  our  case,  if  there  could  be  a  collateral  descent  from  the 
Earl  of  Holderness,  the  obstacle  by  the  father  would  not  hin- 
der the  uncle ;  because  it  is  an  impediment  only  in  the  pedigree, 
unless  you  suppose  a  defect  in  the  blood,  which  OMJies  Urn  no 


lM4.       lisgal  friaoe^otv  W  ^  ^isaUlity  l^  the  idieribM|S  y/AAA  «iy 

C«^^<^*  ^ii8^  Mod  eiitei«d  intd  l^eAigvMi,  %tfd  weito  jKMMied^  liy  In 
^^^  <^Mo  IM  tli^re  is^n  4ii(cifMM%  »  ncto^biUCv  in  ttm  to  tite^ 
Pires.  ^i»d  ycK  ^e  «li<Ae,  ol*  j;;«Md<Mifild^  or  othor  isdHitftt^  imy  Mrilie  W^ 
If  the  beir  ap-  iMrt  4ii  p^g«6  fliMu^  Wtt.  A  Wotimii  liifdi  iMi^  %  MH,  ^Hib 
F|r«BUf  a  ^  is  murder^,  teet  lift^ifi|r  iritff  lieilr  ^  Ihe  jMrt  df  tbe  Mm*  ^  m 
come  by  his^'  ^^  coinMM  kw  ft  l^riiM  in%1it  4MM  had  ah  uppiiat  o^the 
own  act  in^-  ideftth  oT  ian^  c^  fcev*  MoMfers ;  l>^  M.  Cb.  «it(>.  M.  imllte 
C^dfyet^is^  tapiMit'y  *aut  hnpHmMi^  prbpkr  fdppstkm  yhithtds  dem^m 
node  or  dl^rM»  JWMlMi  iOti  HWi;  te  tkal  AetdMftM  briiij^  Afe  iip|Nii. 

IT^j^^l''^''  17  £.4.  h  by  Hm  •dphiiM  %r  <bar  jiid^  agftinit  llMis  «la 
cousin,  may  uncle  of  4kie  ^ftft  of  tbe  llMil^ir  ilksA  ^kmt  the  kpptS^  tllWigjh 
ITmI^  tpe  UHiM  in  fans  fiedigMe  ttMlie  iMsiilkia  «r  di6  «iMlier  i  mPMltb- 
ibro^'f^him.  'dta^M^  tfa^  b^ok  tof  iO  H.  6. 43^ :  (All,  agte«iiMiB  to  the  j«^ 

luMt  ^%H  lite  jiidge«,  15  £.  9.  Omt.  385.  Cm)    Atd  auwafcld 
S6.  tubiefi  Itkt  HfOthbrilty  ^  17  E.  4.  1 .  to  Ii6  McavdaM.    Aad  I 
^'^'^^*         iMid  Jtloibe^igjIrMabte  t^b  to  iMrMd  tMton,  and  my  Lmd 
CMn^iseSSpMsstoil. 

N&y,  ««iM  in  tbi^  (bM^  «>f  (JlsabiNfy  ibr  a  itrinto)  where  ittt- 

^^fiids  uel  to  <ei¥r«|Meii  «€f  bliiod,  wbMi  is  4  dMtoet  ffMa% 

iMKet^  %y  la^, «>e8eK«6  to  tbe  fM^igree  nfay  beliade  tfan<wg|h 

11  Ci.CpK  ^ftA  ani^^M'  Ibieiil  disftUed;   as  W>ffliaii  Delawir  wm  iS^ 

Cor.  Court-  *  ^Mfed  durhg  life  life  to  Ibe  4)aroiiy,  yet  iiil  soft  urigbt  iMke  Us 

"^^^  )i6dTS^  thi^Mgh  MiiK 

So  Ibeti  vtffoik  my  tA-ethnett'a  gnmni^  tbere  ifemg  tie  defect  «f 
bienedilary  blood  Intbealieai  ftther^  and  no  "Other  iiepediiaeftt 
withMtft  diaabOity  by  ^easea  oferiaie  being  offoree  tohiftder  the 
resort  as  to  the  pedKj^rae^  weidd  not  hinder  John  the  node  to 
inliieril  to  Paftinoik,  et  Patric^k  to  inherit  Johi  bis  Mde ;  fiyr 
Nldbotos  h  as  to  te^l  Mood  ianyuam  petwmA  non  ^sokiem. 

S^Hiiat,  iirst^  tbe  oettinf  forth  that  he  wfrater  H  hceres^  wiHi- 
eul  metetieaing  Ibe  £ither,  makes  toot  tbe  brother  beir,  if  lie  be 
Mt  BO  in  tmtb* 

ddly,  tt  Is  grounded  npon  tbe  4bnn  of  pleading,  not  tbe 
c^noe  ^  the  matter. 

It  is  not  a  3cHy^  It  is  lie  role  tbst  hdds  either  that  the  nawing  ^n 

ci^^lft'  "eestor  who  is  under  als  inea[Mteity  itiall  bar  ft  tnftn  fi^m  reaert- 
tbd  ttainini  tog  thteugh  \Am  in  pedigree  to  ftnother  atfosstor ;  <or  tbftt  he 
wbolS^^dr  ^hall  1110%  be  barred  wbei«  be  needs  vMtafaVftesftdi  en 
an  itiifapftdly  !lbr  if  Vbe  mtddle  buo'lber  bb  attaitiCed,  and  avrfiv^  tbei^dwt, 
"^iin  ft^nTre.  ^^^^S^  ^^  ^'®  before  erttry,  the  youngest  brother  aball  be  bftl^ 
sorting  ted,  fttid  yet  need  eel  naiaie  bka  it  bis  pedigree^ 

tbrourbbim  v         ^    »        s    k  v 

in  pedigree  to  another  ancestor ;  or  that  he  sh4ll  not  be  barred  where  be  needs  not 

name  such  an  kli'ce^bt'. 


'Mi    MMM     iilli       Ml    MmplMW        I    •     li   '        ■■  T     II   I     i»  ■Aafcfc 


(tt)  Fitzbcrbtrt. 
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And,  4tb1y,  by  tbe  tame  ref&son  tliat  Are  brdthlfr,  who  St/Stt       ^tStfi. 
not  mention  tte  hthet  in  his  pedigree,  tnliy  ftiherH  Iffe  bfotker ;     ^^^v^^y 
tfce  nnele  who  is  not  Mndered  to  name  bim  in  the  pedigree    C^^t-i-nro. 
might  inherit  the  nephew,  and  the  nephew  inherit  Hbe  undte,  ^ 

and  exelnde  GMrge,  tbe  yonnger  brother.  pAbs. 

And  therefore,  whereas  It  is  said  diat  the  natnral  blood  de« 
liyed  lirom  the  parents  malkes  Jiobn  and  Oeorge  to  be  brothers; 
bnt  it  is  the  hiw  that  snperindnees  and  clothes  that  nattfral 
blood  with  an  hereditary  qaality  whereby  they  may  itiherittme 
<het>ther  ;  altfaoogh  this  is  gratis  dictrnty  and  may  be  as  eaisily 
denied  as  granted  ;  yet  if  trae,  there  is  the  same  reason  ibcft 
Ae  law  should  also  clo(tbe  the  sanre  tiattnral  blood  wirich  makes 
John  and  Patrick  micle  and  nephew,  with  the  like  hereditary 
qtisflity ;  and  then  also  the  defendant  wonld  have  a  better  titte 
tfam  die  plaintiff. 

I  have  done  with  this  part  of  the  objeMion ;  only  1  w^uld 
iiot  be  mismrderstood,  that  I  set  op  a  title  to  Patrick,  the  soti 
of  Nicholas.  I  urge  it  only  as  a  cotiseqaent  of  Aie  oAier 
Opintcm,  thaft  Patrrdk  would  inherit  to  John  his  nnde^ 
trhcfreas,  on  the  grotttids  which  we  have  laid,  it  iststear  f^trick 
ttnd  Ms  uncle  John  camiot  derive  an  hereditary  Mood  from  tme 
cMinron  ancestor ;  or,  as  my  Lord  Cohens  reason  is,  trouM  not 
liy  any  possibility  inherit  any  common  ance^tfr ;  for  Robert, 
the  "fether  to  the  one,  and  'grandlhlher  to  the  otber,  that  is  the 
e&namme  vinculum^  was  an  alien ;  and  tlierefore  they  cmraolt 
inberll  one  the  other. 

I  come  now  to  the  other  enforcement  of  the  t>bject!on  t^^tfaat  As  to  the  ar- 
brother  and  brother  according  to  the  taw  of  England  make  but  sument  from 
one  degree ;  (w)  from  whence  it  is  inferred  that  the  descent  ^^^g^^ 
between  thecn  is  immediate.    If  I  should  agree,  thst  thift  is  an 
immediate  descent  in  the  collateral  line  in  such  sense  as  it  is 
before  explained,  under  pardon  it  doth  not  at  all  hurt  my  con* 
elusion.    Btrt  yet,  I  conceive  neither  (he  premises  nor  the 
inference  are  warrantable  by  otirlaw. 

It  is  said  that,  according  to  the  canon  law,  fr(Uer  et  'sortfr 
sunt  in  primo  gradu  ;  and,  therefore,  prohibiting  marriage  be- 
tween kindred  within  the  fourth  degree  takes  brother  and 
«fster  to  be  the-fir^t  degree  bf  the  (cfuti  and  it  is  ui^d  that 
the  law  of  England,  in  the  computation  of  the  degreed  of  oon- 
«anguinity,  agrees  with  the  canon  law  (;r). 

I  answer,  that  the  common  law  in  the  eompertaiticm  ^f  de« 

(v)  t'his  seems  to  be  the  found-  (or)  The  maauscriptis  **coniition'* 
ati'oa  of  the  Opinion  of  Lord  fiale,  by  an  obvious  mistake:  hill  this 
-srilio  ttjectB  the  argumenU  «m  the     passage  is  ¥o  ptMte^  idKo  hi  Iha 

Mnb  of  the  ^taluu  fdied  en  by    jadgtaeat  of  Hrie,€.  &  fa  i  f^eiMrts 

-99019  of  tiie  other  JodgQi»  I  Vcairis     4b4« 
423.     1  Keblc  579,  &c. 
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16M»       ginee%  follows  the  caaon  hw,  because  right  of  marriage  is  pro*- 
^^^^^^^     perly  of  ecclesiastical  cognizance,   which  is  goided   by  Iks 
Colling*    canon  law ;  bat  in  other  cases  it  doth  not  account  the  degrees 
'  ^^       acGordmg  to  the  canon  law. 

Pace.  1*he  Doctors  of  the  Commons,  who  are  doctors  uiriusfue 

litt  Sect.  so.  Jurhj  gives  the  reason  why  the  canonists  reckpn  their  degiees 

The  differ-      ^^^- — Because  the  canon  law  doth  versari  circa  nuUrimomOj 
ence  of  the      wherein  two  persons  are  at  once  concerned :  but  the  civil  law 
d^einl^the  '^  touching  successions  to  estates,  wherein  but  one  at  once  and 
canon  and  by  successively  is  concerned ;  and  that  is  our  present  case, 
the  civil  law.       j^^  |j.^||j  jg^ — where  I  fix  the  point  of  my  compass  to  make 

a  circle  with  the  other  point,  there  is  my  centre ;  so  doth  oar 
common  law,  where  it  makes  its /?ropojt^ta.  ^<If  we  wilLknow  in 
what  degree  of  kindred  two  do  stand,  according  to  the  ehil 
law,  we  be^in.our  reckoning  from  one,  by  ascending  to  the  per- 
son from  whom  both  are  branched,,  and  then  by  descendiog  to 
the  other  to  whom  we  do  count ;  and  it  will  appear  in  what  de- 
gree they  are.^  For  example,  in  brother^s  sons,  take  one  of 
them,  and  ascend  to  his  father,  there  is  one  degree ;  from  the 
fiither  to  the  grandfather,  that  is  the  second  degree ;  then  de* 
scend  from  the  grandfather  to  his  son,  that  is  the  third  degree ; 
then  from  his  son  to  his  son,  that  is  the  fourth  degree ;  just  as 
it  was  in  the  case  of  challenge.  But  if  we  will  know  in  what 
degree  the  sons  of  two  brothers  stand  by  the  canon  law,  we 
begin  ever  from  the  common  stock.  We  begin,  from  the  grands 
father,  and  descend  to  one  son,  that  is  one  degree;  then  descend 
,  to  his  son,  that  is  another  degree  ;  then  descend  again  from  the 

grandfather  to  his  other  son,  that  is  one  degree ;  then  descend 
to  his  son,  that  is  another  degree.  So  in  what  degree  either  of 
them  are  distant  from  the  common  stock,  in  the  same  .degree 
they  are  distant  between  themselves." 

Thus  far  my  Lord  Coke,— from  whom  I  infer,  that  ia  reckon- 
ing upwards  as  the  civilians,,  through  the  common  stock,  or 
downwards,  as  the  canonists,  from  the  common  stock,  both 
comes  to  one,  though  they  differ  in  words ;  and  the  immediate- 
ness  of  the  descent  is  no  more  proved  from  the  one  than  the 
other,  and  a  party  from  whom  it  reckons,  thence  it  counts  the 
degrees.  Upon  a  gift  in  frank  marriage,  it  reckons  the  first 
Litt  Sect  80.  degree  from  the  donors  to  the  donees,  whether  the  wife  be 

sister,  or  daughter,  or  cousin.  In  writs  of  entry  it  reckons  the 
de^ees  with  respect  to  the  seisin,  not  the  kindred.  In  chal- 
lenges it  sets  forth  the  whole  kindred,  as  in  Vernon  and  Man- 
Corn.  4S6.  ners'  case,  ^^  that  Zouch,  the  sheriff,  is  by  the  common  ancestofi 
,Roos,  consaneuineus  to  the  tenant,  viz.Jilius  Georgii  Zouch, 
&;c.  and  runs  on  to  Elizabeth^  daughter  of  Gteorge  LoiA 
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iRoos,  father  of  William  Lord  Roos,  father  of  Thoniag  Lord        1664. 
R008,  &c."  And  it  18  not  sufficient  to  say,  "sister  of  William     ^•^^^^^^ 
Lord  Roos,  father  of  Thomas,^'  as  the  plaintiff  here  would  have    C»^^^^ 
it.   'And  the  degrees  of  consanguinity  in  Bracton,  and  the       ^^ 
-tree  of  consanguinity  which  he  mentions,  is  according  to  the       Pa€b» 
civil  law,  as  is  expressly  said,  Com;  451.  a.,  and  not  according  Cora.  451.    ^• 
-to  the  canon  law.  And  so,  in  shewing  eommeni  casin  to  a  ^'^^^^ 
collateral  ancestor,  we  reckon  according  to  the  civil  law,  up- 
-ward  to  the  common  stock,  and  so  down  agdin,  as  appears  bj 
<71ere'8  case.  Com.  451. 

But  if  I  should  agree  that  the  computation  of  degrees  is  ac- 
cording to  the  canon  law,  which  neither  my  Lord  Coke  nor 
'Littleton  do  affirm  generally,  but  only  in  respect  of  the  com-  c.  C.84. 
pntation  of  degrees  in  marriagey — per  le  Si.  Eglise  y  yet,  as  I 
conceive,  the  plaintiff  gains  nothing  by  it.  My  Lord-  Coke 
aaith,  *^  Whethersoever  of  these  ways  we  reck<Hi,  respect  is  had 
to  the  father,  who  is  the  radix,  or  common  stock." 

For  4he  -objection  (^),  that  the  half-blood  impedes  the  de- 
aecfnt  between  brothers,  which  it  doth  not  to  the  uncle  and 
other  descents  collateral ;  and  that,  therefore,  the  descent  be* 
tween  brothers  is  immediate. — It  was  iniferred,  first,  for  that 
the  ancle  hath  no  more  of  the  blood  of  the  mother  than  the 
brother  by  the  second  venter.  Secondly,  That  the  brother  of 
the  second  venter  hath  the  immediate  blood  of  the  father,  which 
tiie  micle  hath  not,  but  only  as  they  meet  in  the  grandfather. 
Thirdly,  That  if  in  the  line  between  brother  and  brother  the 
law  took  notice  of  the  father  as  the  medium  thereof^  the  bro« 
ther  by  the  second  venter  should  rather  succeed  the  other 
brother,  because  he  is  heir  to  the  father ;  and,  therefore,  in 
the  descents  between  brothers,  the  law  respects  only  the  im- 
mediate relation  of  the  brothers,  though  the  foundation  of  the 
consanguinity  is  their  father  and  mother. 

I  do  not  thoroughly  understand  the  necessity  of  the  conse- 
quence, that  the  descent  is  immediate,  because  the  brother  of 
tiie  half-blood  shall  not  inherit ;  and,  therefore,  it  seems  to  me 
to  be  a  sufficient  answer  to  say,  that  the  uncle  of  the  half- 
blood  (2)  shall  no  more  inherit  the  nephew  than  the  brother  of 
the  half-blood. 

But  I  further  answer,  that  in  descents  from  brother  to  bro- 
ther, the  law  respects  not  only  the  father  but  the  mother  also 
of  him  from  whom  the  descent  is ;  and  her  kindred  is  in  some 
cases  inheritable ;  so  that  the  argument  that  the  son  of  the 
second  venter  is  heir  to  the  &ther,  and,  therefore,  should  in- 


(y)  See  1  Teatris  484.  in  Batc^       («)  lord  Hate  denies  this, 
adgmeat 
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taa4.       berit  rathm*  tbao^  tli^  ancle^  if  tiie  law  takes  notice  of  tbe  in 

^'^^^'^      ther>  iKilds  aot ;  for  tbe  law,  ijndeed,  takes  aptiee  of  the  fiitker, 

Cquaj^^    Uttt  not  of  hm  alone,  but  of  the  ipoAber  alaew 

^^^  Bttfe  to  ^kw  this  Arthev  -.-^Littleton's  tmt>i%  (which  I  cited 

Ymibk       hefofe>^^  N^ne  cdiaU  have  laad  of  ^  m^  hy  4eeew^  m 

Secue»  heir  inb  any  man,  uideas  he  he^  hjn  beiir  of  the  whple  Ukood,'* 

eor tfiaA tbe  law  vequireeeirtieetji, or  integrity  of  bl«!ed«  This 
entirelgi  of  Ueod-^whafc  ie  it  bui  to.  have  the  same 
parents^  both  fttbar  and  aM>tber?  Tbe  father  and  ther 
ther  are  the  commune  vinculum^  or  copukt  /  and  if  they  have 
not  the  sanie  ftlhnr  anithe  saam  mothee,  the  linka  aie  fretened 
bnlateneend. 

NofR  this  whole.  hh>od(  or  half-bk^  (as.hatiiibeeD  fotmei^ 
ti^ied>  cammdhe  said  toihe  in.  the.  hipQthers,  In  aeepeet  of 'tfienk 
eebres,.  hnk  in  respecl  of  Iheie  pavente  jr^r  what  fontaie  the 
half4ilpedi|  bat  that  they  b^  aeveral  pawaiaoib  one,  aide?  or 
the  whole  btoodf  but;  tbftii  they  haAthefVuii^  parente^  cyir  both 
sidest  wMrti^  ie  mtf.  opiniani.  Is  9  stvongtafgaineni.foa me  1  «nd 
manifi^tfy  proves  that,  the  law  in  deeeenle!  from,  brother  te 
bnether  looka.  tQ  the.  dCnrivAtion  of  tte  bh»od  from  tiie  par 
rents.  None  oao:  si^i  that  they  are  of  that  hal&blood*  one 
toanothert  bufc  by  Deqc^ti  to  their  parents,  nis^  thai  they  had 
several  mothers^  and  one  fiiMier.  Aa.  te  the  ancestral  hloed  of 
the  8on>  the  father  dnd  mother  may  he  said:  each  of  them  te 
eonhribute  half  to  ^the  blood  o£the  son;  tbe.  ftther  two  bloods^ 
via.  the  bloods  of  his  father  and  mother;  and  the  mother  two 
Uoods,  viH*  the  bleede  of  her  father  and  mother;  aa  C  C.  ISL 
instances .  in  the  case  of  Fainfi^ld.  No  w^  when  they  are  of  two 
venter^y  they,  agvee  bat  in  half  the  bloody  viz,  in  two  of  these 
four  bkunls  transmitted  by  tbe  father.  There  is  but  a  halt 
bbiod,  er  two  bloods  of  the.fouivto  make  up  the  copula  or  cpei^ 
mune  vinculum. 

But  otherwise  it  is  of>  the  uncle ;  for,  though  be  be  remoter 
in  degree  than  the  brother  of  the  hal&bloed,  yet  the  comnmm 
%40culmn^  w  copula^  wherein  (hey  agree,  that  is.  tibe  graadf 
ft  ther  and  grandmother  commuDicated  to  the  uncle,  and 
the  nephew  tp  whom  he  is  to  inherit,  four  bloods : — vit.  the 
bloods  of  the  father  and  mother  of  the  grandfsyther,  and  the 
two  bloods  of  tbe  father  and  mother  of  the  grandmother,  which 
makes  them  inheritable.  And  if  the  undo  weoe  ofl  tfae  halft 
blood  to  the:  fhtber^  and  did  not  oommunicBin  of  these  fbav 
bloods,  hn  could  not  inherit  any  more  than  the  balf-JimlhsiiV^ 
I  saidi  before.. 

It  ifi. true,  the  same  bloodis  communicated,  from  the  grand- 
parents  to.,  the  grand^iJdren,  the  t#rp  brothers  of  the  half- 
blood,  which  is  communicated  to  the  uncle  of  the  whole  blood; 
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il  1% mediamfibm parmUbw^ wko>  aranot  tba  8mii9^  tboy  Ii0t4 
llMing^  several  iBPtfMiis.;  and^  tliereflnrey  HikC  uaioft  wibtdi  tllajf 
bave  m  tbeir  parents  im  moi  snflicieAt  fi>c  waait  of  eotfcelji  of 
UoodL  And  as  to  the  unieA  whpek  the*  tifio.  fare Aie»  bare*  om 
with  the  other  by  their  ffraod-pareots  as  a  commoA  styiclif  Ibe 
vjide  is  neater  that  cooiibob  stoet  than*  the  haM^bnelksri  and 
though  the  uncle  be  no  more  of  kindred  to. the  mother  of  the 
#Uea  soBy  than  is  the  yoBBger-8on>  pf  t]i»  hi^bloody  yiot  the 
lasr  looks  to  the  immediate  stock,  the.  ifflm0diate>  anoeslor  in 
whom  they  agree,  ceq^ainng  tbema  ini^gniiatem  $angmnu^ 
anAprefim  the  illicit  who  hath»  the  entire  blood  flrom  the  im- 
■Mdiate^  aacestoT)  whereiB.  iBsiej  joia,  before  the  other  brqtiier 
who  hath  it  not. 

Why  the  kw  profers  the  mide^  or  remote  cousins,  befbre 
ttie  brotiiei:  of  lhft>  half-blood  i»  nataral  reasoq  mM  be  asidilb- 
cult fD fwove^ a& it ift why  the uaola  ^premote^ cousin  shalh inip 
fcerii  befeee  the  Ibthen  li  is  saffident^  there  ar^.  posiAm 
KDoands  aadmliss  in^liMr  ibril^  eiiprincifria  nansmnipr^iandti. 
Bat  upon  th»  vriiole  matter^  as  I  oonoet^^  it  apf  earn. that  Ihe 
€oaside0atioD  of  A&  whole  Mid^  faalf^bteod  ut  descents  beiween 
fcaothcs  and  brother^  t|ie  law  respects  noi  only  the>  immediate 
relation  betvreen  brothers^  bot<ako  the  ancestors  from,  and  by 
whom,  their  bloodi  is  d^med  andoommu^iealedi 

I  have  done  with  the  objections  on*  the  plaintiffs  part';  I 
aow  descend  t»  the  autberitiasw 

The  authorities  which  this  case  itseirliiEitb  mad^  have  not 
been  muob  insisted  on  by  my  brothers ;  and,  itodeed^  ratlier 
gajre  occasion  to.  this  special  verdict,  whiob  waa  l^aad  in-  the 
same  terms  in  1658^  than  settled  tho  questiba,  there  beihg*  bat  P.  1659(4m). 
one  argument,  that  ever  I  heard,  madein  k  at  the  ben^h,  in  ^^^^ 

cmse,  B.  R.  arguedby  Olyii  dbnqoe  Chief  Justice  (M). 


■^^ 


-•-•- 


OmO.Id  No.  48.  of  the  Hargrave 
If^S.  there  are  three  not^  of  suc- 
cessive aigu  meats  of  this  c^se  ii^.th^ 
UpperBeD^b,— p.  88.  b.  T.T,  1657. 
The  aathorities  cited  are»^l  lostit. 
folio  8»  12«  aad  84. ;  6  Rep/  38. ; 
l)yC9r874.$  3 lost 241.;  2H.6.  38.; 
r.  Connage,  5  pur  le  voluni, — 80  Q. 
0.  43. ;  Dyer  337.;  Br.  Corporfttion. 
77.  B^l^  *4. ;  6  Rep.  Wild's  caj?^. 
Br.  Nosme ;  35,  Doct  ai\d  St  Con. 

P.  IflO.  b.  T«  R.  .1657.  Tim  case 
WM  argued  this  term  by  Slwftoe  £o^ 
ihfi  ^laio^iff,  Oq  thQ  qucatioii.  of 
alienage  he  cites  Stamford,  PL  Cpr. 
195,  196.  on  the  derivatioa  of  title 


from  brother  to  brother^  he  cites 
BdwardiSAd  J^ojers^  Cro.J^p.  377. 
390.  391.  AAd  Crcu  31^.1^  Qfjsdstock 
V.  Stowellt  Dj^r,  274»;  SMV^kst^tl^f  th^ 
opiaioQ  of  Co«,lQSt,  8«  tobc^dr^Vf^ 
f]rAmBobbj's,c999^. 

Qa.  th^  que^tioa  irbether.  i\W 
shall  bea  vpjpd  of  purchjMe»  h^  cx\^ 
11  9. 4.  Ci.  4c;vi9Q  ,wi^  M  ^«^  ^^ 

Dy.  333. ;  Com*  34^ ;.  PitJ*.  D^ 
inie^i  dUy^  ^fiv^e-Ml  k^ir  *  J-  S. 
(J.  S.e^U0fU.aMam$O:CMt.vgid(Q»J^ 
p4itby  Fifwmi^i>n  Hahy's,c^«  It 
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anotber  court,  and  depending  the  suit,  and  grounded  princi- 
pally upon  the  authority  of  (Godfrey  and  Dixon's  case,  to  which 
I  hope  I  shall  give  a  satis&ctory  answer ;  and  he  said  that  all 
the  expressions  of  Coke  put  together  did  not  amount  to  an  al^ 
solute  opinion,  foL  8. 

On  the  question  of  the  devise,  T  wisden  relied  on  9  H.  6. 83. 
2H.7.  IS.;  19  H.  8. 10. 

Seij.  Maynaird,  contri^  argued  against  the  brothers  benig 
heritable  one  to  the  other,  and  cited  28  H.  6. 38.  ff.  Coeinage 
5. ;  4S  E.  S.  S.    Hoby's  case,  and  Inst.  8. 

Ch.  J.  Glynn,  Le  main  point  est  sur  le  Act  de  NaHtrqHxth 
f  ton,  Tlios,  Maynard  dit  in  son  argument  que  ce  ne  done  plus 
que  naturalization  per  birth.    Adjornatur. 

Two  authorities  are  relied  upon.  The  first  is  Hobby's  case, 
upon  which  the  great  stress  hath  been  laid,  in  40  and  41  Elis. 
tn  scacc.  William  Hobby  had  issue  by  Alice  his  wife,  Philip 
and  Mary,  he  is  attabted  and  dies ; — ^Philip  purchaseth  lands, 
and  dies  without  issue ; — and  it  was  adjudged  that,  notwith* 
standing  the  father's  attainder,  Mary  shall  inherit  her  brother 
Philip  :  and  thence  is  inferred,  that  the  father  is  not  such  a 
medium  or  nexus,  as  is  looked  upon  by  the  law  as  the  means 
deriving  the  descent  between  two  brothers.  In  answer  to 
which  I  shall  first  consider  the  authority  of  the  case,  and  then 
the  resemblance  it  hath  to  ours. 

It  was  an  information  brought  by  the  attomey*f(eneral, 
Mich.  40  and  41  Elis.  21  Nov.  in  the  Exchequer,  on  bdmlf  of 
the  Queen,  against  Boraston  and  Adams,  for  intrusion  into 
Alton  Woods: — ^the  very  same  lands  which  are  in  Altoa 
Wood's  case,  in  1  Co.,  and  the  same  Anne,  Countess  of  War^ 
wick,  concerned  in  it. 

After  argument  at  the  bar,  by  Flemming,  solicitor-general 
to  the  Queen,  and  Stephens  for  the  defendant,  it  was  adjudged, 


admits  in  cases  de  rftUuHon^  que 
9<mt  muU.  favor  in  ley^  UelUmUaHon 
e»t  ban.  Fid>  8  Inst  E.  41.  fe  e4u  de 
¥fm,  de  AUto  monaeterio ;  ear  la  le 
party  reitore  tolement  ett  favore. 
Fincb,  eonirat  le  lejf  retpeet  le 
fnmtaUi  de  »ank.  Inst  84,  187. 
Ogle*8  case,  et  le  devUe  est  ben  car 
let  pardU  sent  stificient  deicripUon 
de  penon^  H.  4.  E.  6.  Sr.  flfr.  M.  rep. 
devise  al  children  semble  que  un  bos* 
tardprendra  per  ceo,** 

F.104.b.  T.  Hil.  1657.  Twisden 
for  the  plaintiff,  cited  on  the  deri- 
vation of  title  from  brother  to  bro- 

1 


ther,  22  H.  6.  28.  p.  Newton,  Dr. 
and  St  13.  Br.  Denizen  19.;  1  loit- 
8. ;  Br.  Escheate,  88.  **  Lou  frets 
ne  elayme  inierett  del  frere^  U  m 
frere  inheritera  al  auter/*  Imtit 
84.  and  187.  Ogle^s  case,  8  H.  6.; 
2  Hob.  Rep.  232.  a.  Heard  o.  BsS" 
kerville,  and  392.  Mackwiliiimifft 
case.  Dyer  851.  332.  and  874.;  1 
Inst  241.  Marquis  of  Ezeter'^s  case. 

(bb)  2  Siderfin.  1 50.  To  the 
ginal  note,  Mr.  Umfreville 
this  reference,^*'  MS8.  (1554)  Wi 
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tiritlibat  argument  at  the  bench  that  ever  I  could  hear,  by  the        lt64. 
three  barons,  Periaro,  Clerk,  and  Ewens,  against  the  Queen,  in 
Svis  Mich,  following.    So  that  the  information  coming  in  but 
the  81at  of  Nov.,  there  were,  in  effect,  but  three  terms  in  which 
it  depended. 

I  have  seen  an  authentic  report  (ce)  of  Mr.  Noj,  lent  me  by 
my  brother  Brown,  wherein,  after  the  arguments  of  Stephens 
aad  Flemming  in  that  case,  are  these  words  :— 

Memorandum  quod  postea  le  casefuil  adjudge  pur  k  Countess 
de  Warwickj  vers  la  Ret/ne  pur  le  reason  de  Stephens  suprOj 
'quia  ne  besoyncj  enfesanee  de  iiiky  de  meniioner  son  pere;  mes 
ionium  a  dire  que  son  perefuii  seisiy  et  il  est  heir  /  come  Flemings  Fiz,  Coke, 
solicitor  dit  a  moff  /  mts  il  oustre  dit  que  Counsel  le  Reignefuit  ^^^^ 
JbflemaA  encontre  ceo  /  et  de  meme  le  opinion  est  le  Seigneur  Solicitor, ' 
JBgerton^  et  9  Chief  Justices^  pktant,  que  si  error  soit  port  ceo  ^^? 
judgment  eust  estre  reoers. 

And  it  appears  by  the  record  that  a  writ  of  error  was 
brought. 

The  writ  of  error  was  brought  in  %vis  Mich,  retom.  5  Feb. 
HiL  42  Eliz. ;  and  so  was  kept  on  foot  by  several  continuances 
till  the  10th  of  June  following,  which  I  observe  that  they  were 
eo  careful  in  it,  that  the  Lords  were  present,  and  attended  it  all 
the  time,  and  did  not  sufier  it  to  be  discontinued  all  that  day, 
being  the  10th  of  June,  Trin.  42  Eliz. ;  the  Attorney  General 
appearing  in  person,  requisitus  si  ipse  uUerius  in  pmmissis 
uUra  pros/at.  Hugo  Boraston  et  Thomas  Adams  procedere 
velitj  dicit.  "  Int.  Record.  Trin.  37  Eliz.  Rot.  199.  in  quodam 
processu  versus  quemdam  Ricardum  Bishop^  jus  et  titulus  dicta: 
dominas  reginas  ad  et  in  boscis  vocat.  Alton  alias  Clompton  Woody 
uUis  manifcste  apparet  ex  judicio  pro  dictd  domind  Regind 
iJridtm  nuper  redd.  Idea  idem  attornat.  domince  Reginm  dicity 
quod  ipse  usque  prcefat.  Hugo  Boraston  et  Tho.  Adams  pro 
dictd  domind  Regind  super  errores  pra:d.  ulterius  prosequi  non 


(ee)  A  short  note  of  other  argu- 
mepts  in  the  case  bj  Serjeant  Glan* 
viJIe  for  the  defendant,  and  Attor- 
ney General  Coke  for  the  Queen,  is 
preserved  in  the  Lansdowne  collec- 
tion of  manuscripts  in  the  British 
^MoseoiDy  No.  1061.  fol.  16.  a.  to 
which  is  added  the  following  me- 
nofaodam,  confirmatory  of  Sir  Or- 
lando Bridgman's  remarks,  on  the 
cases — **  JVota^  This  case  was  de- 
^  dded  afterwards  against  Coke, — 
f  that  Ibe  daughter  should  inherit: 


**  and  a  writ  of  «rror  was  brought 
*<  upon  this:  but  because  there  was  at 
"  the  same  time  another  case,  viz. 
"  Welsh's  case,  adjudged  also  on  this 
**  point  agamst  the  Queen,  upon 
*•  which  a  writ  of  error  was  brought, 
**  and  the  judgment  reversed ;  where- 
"  fore  this  land  also  was  restored  to 
the  Queen.  So  that  they  did  not 
proceed  tn  the  writ  of  error  ;  it 
was  unnecessary,  the  Queen  haT- 
'*  ing  the  land  by  another  coarse/* 
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fd64.       ofift/'  ;In  the  mean  time  the  Queen  fDcovered  4e8e  very  lands 
^^'^^^^^^     upon  the  title  now  in  print  in  Alton  Wood's  clise,  against  the 
CoLLiiro-     judgment  of  die  said  Court  of  Exdiequer ;  and,  tberefore,  it  was 
^"^^^°        to  no  purpose  to  proceed  upon  this  writ  of  error  for  the  lands 
Pace.        already  recovered  :  but  a  non  vuU  prosequi  was  entered.    And 
the  reason  entered  upon  the  record,  ^^  because  the  Queen  had  in 
the  mean  time  recovered  the  lands  by  another  title;"  and  npoa 
the  record  of  that  case  of  Alton  Wood,  in  print,  you  will  find 
that  the  judgment  against  the  Queen  for  Bidbop  was  reversed 
5  Juniij  42  Eliz.;  and  thereupon  this  noL  pros,  entered 
the  10th  of  J  une,  five  days  after.    If  that  had  not  been  re- 
versed, they  would  have  proceeded  in  this.    So  the  non  pros, 
was  not  in  respect  of  the  matter  in  law ;  and  this  case,  being 
adjudged  without  argument  at  the  bench,  in  the  Exchequer 
Court,  and  the  land  enjoyed  contrary  to  the  title,  and  die 
judgment  dashed  by  a  writ  of  error  so  brought,  and  by  sock 
opinions  of  those  learned  persons,  the  authority  of  that  jndg* 
ment  in  itself  is  not  great  (dd). 

It  is  true  Hobby's  case  hath  received  some  countenance  of 

authority  since,  but  obiier  only,  and  in  passage  to  other  things. 

Cro.  Jac.  5S9.  It  was  cited  in  Godfrey  and  Dixon^s  case ;  and  my  Lord  Coke 

C*  C-  0*  sets  it  down  as  law :  but  the  reason  he  gives  for  it  makes  directly 

for  me.  '^  Because,"  saith  he,  ^^  each  of  the  brothers  might  by 
possibility  have  been  heir  to  the  fiither; "  whereas  in  our  case 
neither  of  the  brethren  could  be  heir  to  the  father  ;  so  that  if 
that  case  be  made  good  by  the  authority  of  my  Lord  Coke,  yoa 
must  take  it  upon  his  reason,  or  otherwise  the  authority  of  his 
opinion  must  be  taken  against  you  in  this  case  of  attainder,  as 
it  is  in  the  case  of  the  alien. 

But,  Sdly,  the  resemblance  is  not  alike  between  Hobby's  case 
and  ours  here.  There  was  never  an  inheritable  blood  from  the 
parents  being  aliens  ;  there  was  an  inheritable  Mood  vested  ia 
the  brethren  before  attainder,  which  is  also  another  reason  given 
by  my  Lord  Coke.  If  the  son  had  purchased  land,  and  died, 
and  his  brother  had  inherited,  and  after  the  fiither  had  been 
attainted,  the  subsequent  attainder  would  not  have  divested  the 
land  which  was  vested ;  by  the  same  reason  not  the  right  of  in- 
heriting which  was  vested  between  them.  If  it  corrupt  not  the 
blood  ab  origine  in  one  case,— why  shall  it  in  the  other  i  They 


(ddi  In  the  case  of  the  King  v.  heir  to  her  brother,  became,  in 
Eaton,  Hil.  2.  Car.  1.,  the  report  of  ing  herself  to  be  his  heir,  she 
which,  by  Littleton,  J.    was  not     mention  her  &lher,  which  brid^ 


printed  till  168S,  Hobby's  case  was  was  broken  down  by  the  attaiadsv 
cited  by  Yelverton,  J.  as  deciding  a  circuBKtance  not  occnrriag  in  tht 
'*  that  the  daughter  should  not  be     principal  ea*e.*'    Litt  Bep^  M 
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.were  once  UiheritaUe^  both  to  the  father  and  ihot&er;  and       1064. 
after  the  attainder  they  are  still  inheritable  to  the  nlolher     ^^'^V^b/ 
KJomnmnt  vinculum  umonis  remains.  CotLxkch- 

In  our  case  of  ab  alien,  the  brothers  draw  no  inheritable       '^^ 
Mood  from  either  parent ;  and- therefore,  to  make  the  case  pa-        Pacb. 
raUel  to  ours,  it  must  be  put  that  both  parents  were  attainted, 
smd  so  under  an  incapacity ;  and  afterwards  had  two  sons,  and 
one  purchased  lands ; — ^that  his  brother  should  be  his  heir. 
In  which  case  there  never  was  an  inheritable  blood  from 
either  parent ;  and  in  that  case  as  yet  there  hath  been  no  judg- 
ment, and  such  authorities  as  there  are  in  it  seem  to  be  that  in 
ihlBLt  case  they  shall  not  inherit  one  the  other.    In  C.  C.  8.  it  3  q^^  41^ 
is  JBaid,  ^^  some  have  holden,  that  if  a  man  after  be  be  attainted  Britton  15. 
tuLve  issue,  two  sons,  one  cannot,  be  heir  to  the  other :" — ^but  ^**^^^  *3^* 
there  is  a  maternal  blood  by  which  they  may  inherit  one  to  the 
other.    If  the  case  had  been  put  by  him,  that  both  faiher  and 
matter  had  been  attainted,  it  may  be  supposed  that  he  would 
have  set  down  his  opinion  more  positively; 

It  hath  been  urged  that  one  brother  cannot  inherit  the  other 
in  the  capacity  of  heir  of  part  of  die  mother,  if  by  the  attainder 
he  be  disabled  to  take  as  heir  bjr.his  father's  blood. 

I  must  agree  the  case  that  the  uncle  on  the  part  of  the  ftither 
who  is  attainted,  though  he  shall  not  inherit  the  son,  yet  shall 
hinder  the  resort  to  the  maternal  line ;  for  those  who  should  49  £  •  19    . 
have  inherited  on  the  father's  line,  and  cannot  by  reason  of  his  See  Vol.  i\u  - 
attainder,  may  hinder  others  from  inheriting.    But  it  stands  ^^^'  ^^'  ^'  ^ 
not  upon  the  same  reason,  that  therefore  a  brother  who  had 
two  bloods,  and  so  two  titles  to  inherit  by,  a  palre  ei  maire^ 
ahall  be  hindered  from  enjoying  by  the  one,  because  he  is  dis- 
abled by  the  other.    He  is  the  same  person  who  had  both  titles  ; 
so  had  not  the  uncle  on  the  father's  side ;  and  it  is  no  reason  he 
should  be  a  bar  to  himself.    I  confess  I  know  no  authority  for 
this  distinction,  nor  do  I  find  any  against  it,  where  the  corrupt 
blood  and  the  pure  inheritable  blood  concur  in  the  same  inno- 
cent person :  but  that  the  pure  blood  which  remains  may  be 
snfficiekit  to  preserve  the  other  which  was  once  vested  and  in- 
corporated with  it,  from  being  divested.    But  yet  this  reason 
is  not  mine  alone.    Bracton  and  Britton,  who  both  held  that 
a  son  born  after  the  attainder  of  the  father  could  not  inherit  the 
mother,  yet  held,  if  he  were  born  before  the  attainder,  he  might 
still  inherit  the  mother  for  the  reason  given  by  my  Lord  Coke. 
Because  4  pure  blood  (sanguis  duplicatus,  as  they  called  it,) 
waa  once  vested  in  the  son,  which  was  hot  divested  by  the 
bth^r's  attainder.    I  urge  it  not  for  the  authority ;  for  I  hold 
the  firdt,  vi%.  that  a  son  born  after  the  father's  attainder  may 
not  inherit  the  mother,  to  b^  no  law,  though  Ogle's  case  is  not  ^-^  ^^^-^ 
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1664.       agaiart  it ;  bat  for  the  reason  of  their  opihioh  in  the  latter  case, 

^^"'^^'^     which  is  law, — that  the  son  born  before  the  attainder  may  in* 

CoLUN o-     ijgj^^  ^|j^  mother ;  49  E.  3. 12.  quani  iiel inheritance  sur  purchase 

o.  P^  '^  P^^y  ^  ''^^*^  ungues  en  descent  de  nulcepamount  mes  que  il 

Pace.        e  primer  purchaser j  mes  que  leur  branch  de  heirs  de  part  le  pere 

fauUj  He  reason  que  les  heirs  de  part  lemere  le  ont^  pluistot  que 

il  serr  eschete  at  seigneur.  Here  it  never  came  a/  cepamount:  but 

remained  in  the  same  person  who  had  both  bloods  ei  de  meme  cep. 

But  I  do  not  pretend  to  impose  this  upon  any  man's  jadg^ 

ment;  I  do  it  not  upon  my  own  ;  but  only  I  enforce  my  Liord 

Coke's  reason  of  Hobby's  case ;  there  was  a  pure  blood  vested 

between  the  brother  and  sister,  which  could  not  be  divested  by 

the  subsequent  attainder.  If  that  reason  be  denied,  I  may  with 

the  greater  authority,  as  I  conceive,  deny  the  law  to  be  accord* 

ing  to  the  judgment  on  Hobby's  case,  that  the  two  sons  of  a 

person  attaint  shall  inherit  one  the  other ;  for  truly  it  was  a 

case  prima  impressionism  and  I  think  it  to  be  no  law  ;  and  that 

upon  as  great  authority,  I  suppose,  as  that  judgment  is. 

In  Courtney's  xase,  Michaelmas  35, 36  Eliz.,  which  was 
referred  to  the  two  Chief  Justices  and  Chief  Baron,  Egerton, 
attorney,  and  Coke,  solicitor^general,  the  case  concerned  the 
eousins  and  collateral  heirs  oi  Edward  Courtney,  son  of  Henry 
Courtney,  Marquess  of  Exeter,  who  was  attainted, — whetlber 
they  should  inherit  to  Edward.  But  it  was  resolved  that 
241^ '       *      without  an  act  of  restitution  the  heirs  collateral  could  not  ha^ 

inherited  him,  and  that  other  heirs  than  lineal  he  could  not 
have  so  long  as  that  attainder  stood  in  force ;  and  thereupon 
the  question  grew,  whether  the  act  of  restitution  in  that  case, 
as  it  was  penned,  did  extend  only  to  the  lineal  heirs  or  not  of 
Edward.  That  point  concerned  not  only  our  case,  but  this 
resolution  which  I  have  mentioned. — That  Edward,  the  son  of 
a  person  attainted,  could  have  no  other  heirs  but  lineal,  which 
was  the  ground  of  the  debate  in  that  case,  is  directly  contrary 
to  Hobby's  case,  which  makes  the  brother,  who  is  a  collateral 
and  not  a  lineal  heir,  to  inherit  the  brother.  This  was  about 
three  or  four  years  before  Hobby's  case ;  and  add  to  this  that 
which  1  observed  before, — that  the  same  four  persons,  viz.  the 
two  Chief  Justices,  and  Egerton,  then  Lord  Chancellor,  and 
formerly  attorney-general,  and  Coke,  attorney-general,  and 
Fleming,  solicitor-general,  after  the  judgment  in  Hobby's  case 
did  declare  their  opinion  against  it,  and  directed  the  writ  of 
error ;  and  that  it  so  continued  till  the  Queen  herself  bad  reco- 
vered the  very  same  land ;  and  that  cause  particularly  entered 
upon  record  as  the  cause  of  the  discontinuance  of  the  writ  ef 
error :  and  I  thidk  their  opinion  wiU  have  as  much  foroe  ai 
that  judgment  in  the  Exchequer  to  the  coatrary,  by  thret 
Barons,  without  argument  at  the  Bench. 
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The  law  is  clear,  that  a  person  attainted,  though  pardoned,        1664. 
shall  have  none  but  lineal  heirs  born  after  his  pardon.   The     ^"^"V^^/ 
same  reason  there  is  that  his  son,  who  hath  no  ancestral  blood     Collivo^ 
but  what  is  corrupted,  shall  have  none  but  lineal  heirs  also ; 
and  Stamford  is  express,  that  the  son  of  a  person  attainted        Pace. 
'^  nepoet  estre  heir  a  luif  ne  adtscun  auier  ancesi;*^  he  cannot  be  Staua.  19S; 
heir  to  his  father,  nor  to  any  other  ancestor ;  ergOj  he  cannot  be  ^'  ^*  ^*  ^'^' 
heir  to  his  brother,  for  be  cannot  be  heir  to  his  brother  unless  C.  C.  150. 
his  brother  be  an  ancestor.    So  that  Stamford  also  is  direct  in  ^^*  '*^ 
point  for  me  against  that  opinion  in  Hobby's  case.    And  truly, 
if  we  consider  the  cases  of  attainder  by  the  reason  of  our  old 
books,  we  shall  find  that  other  disabilities  or  incapacities  are 
but  like  paint  upon  cloth  or  glass  which  colour  the  superficies 
only ;  but  attainder  is  like  the  dyeing  of  cloth  or  wool,  which  Cases  of  at- 
gives  a  tincture  to  and  discolours  the  whole  mass.    So  that  our  to'be^distin^' 
case  of  an  alien  and  a  person  altaint  are  not  to  be  made  pa-  guished  from 

rallel.  l5£'*^'' 

But  then  there  was  another  objection  made  from  hence  upon 

Hobby's  case, — that  the  case  of  an  attainder  puts  a  greater  in* 

capacity  upon  a  fiimily  than  that  of  an  alien ;  and  therefore,  a 

Jiniiorey  if  the  son  of  a  person  attaint  may  inherit  his  brother, 

a  son  of  an  alien  may  inherit  his  broAer. 

I  conceive  that  neither  in  the  one  case  or  the  other  the  bro- 
ther may  inherit.    But  yet  the  objection  receives  an  answer 
from  what  hath  been  already  said.  If  you  look  to  their  persons^ 
there  is  much  more  respect  to  be  had  to  the  alien  who  had  no 
natural  ligeance  than  to  a  traitor  who  broke  it, — to  him  who 
had  no  birthright  than  to  him  who  forfeited  it.    But  as  to  legal 
and  political  consideration  it  is  otherwise.   First,  in  respect  of 
the  person  attainted  himself.    A*  person  attainted  is  still  an 
Englishman,  and  owes  allegiance,  which  an  alien  of  foreign 
extraction  doth  not,  save  only  local,  whilst  he  is  here ;  and  such 
a  person  attainted  hath  still,  as^  to  his  life,  a  protection  against 
all  but  the  King  and  his  justice.    But,  Sdly,  in  respect  of  the 
kindred  (which  is  our  case),  there  is  much  more  respect  to  be 
had  to  the  kindred  of  a  person  attaint  than  of  an  alien  ;  the  in* 
nocent  kindred  of  a  person  attainted  are  all  the-King's  natural 
subjects.    Their  relations,  correspondences,  and  interests,  are 
English,  and  therefore  much  more  to  be  respected,  as  to  the 
having  and  inheriting  of  lands  here,  than  the  kindred  of  an  The  law  fa- 
alien  of  foreign  extraction ;  and  therefore  our  law  favours  act»  vouik  acts  of 
of  restitution  of  blood  more  than  it  doth  indenizations  or  act&  bbod"more^^ 
of  naturalization,  as  I  have  said  before.    But  1  have  done  with  thaa  it  doth 
this  case  of  a  person  attaint ;  I  conceive  it  is  no  way  parallel  ®n<leDizaUon» 

A    *!.  r  I-  oracte  ofna- 

to  the  case  of  an  alien.  turaliaation. 

The  other  authority  which  bath  been  cited  was  in  the  case  s  Cro.  539. 


454  Judgments  and  judicial  argumenti 

1664.       of  an  alien.    It  is  Godfrey  and  Dixon's  case,  P.  16  Jac,  B.11* 
^^^>^^^     RqU.S74. 

CoLWNo-        I  jjjggi  p^^  t|,e  case  at  large : — 
woop  Cornelius  Godfrey,  an  alien  born  in  Flanders,  had  issue  there 

P^cf .  Daniel,  his  eldest  son.  He  and  his  wife  and  son  Daniel  came 
Action  of  over  into  England.  The  fitthec  is  made  a  denizen  by  letters 
debt  for  or-  p^^^nt  •  qhJ  afterwards  had  issue  by  the  same  wife,  Comelitts 
rese^ed  in  ii  bis  second  son,  and  dies.  Daniel  the  eldest  son,  by  act  of  par- 
'^^^1?°^  liament,  5  November,  3  Jac.  was  naturalized, — purchaseth 
the  natural-  copybold  lands,  parcel  of  the  manor  of  Stepney,  and  leasetb, 
isEedsonofaa  rendering  rent,  and  dies  without  issue.  Cornelius  the  second 
denizen  by  ^^9  ^^  ^^^^  ^^  ^^^  brother,  brought  an  action  of  debt  for  the 
letters  patent^  arrear  of  rent ;  and  adjudged  it  would  lie.  The  words  of  the 
vouroftibat'  ^^^  ^^  naturalization  were  in  effi^ct  the  same  that  are  in  onr 
son's  hdn  case  :-^^^  that  Daniel  should  be  at  all  times  hereafter  his  Ma- 
^°^m  bro-  J^^y^'  ^'®8®  natural  subject  of  England,  and  as  free  to  all  io- 
ther,bomin  tents  and  purposes  as  if  he  had  been  bom  in  England,  and 
Bngland  alter  ^yujl  be  from  haiceforth  enabled  to  demand,  challenge,  luive 
tion  of  their  and  enjoy  lands,  as  heir  to  any  of  his  ancestors  lineal  or  coUa- 
common  pa-  i^fi^i  ^y  reason  of  any  descent,  reversion,  remainder,  rigkt,  or 
although  the  title  which  after  the  first  day  of  this  present  parliament  shall 
eldest  son  was  descend,  &c.,''  with  other  such  words  as  are  in  this  act  of 
after^e  death  naturalization  of  John  and  George  ;  but  had  not  (no  more 
ofthefather,  than  in  these  acts)  any  express  words,  that  his  cousins  should 
^u^/b!^  be  heirs  to  him,  but  only  that  he  should  be  heir  to  them  ;  which 
ther  was  heir  principally  made  the  doubt  in  that  case.  But,  as  I  have  said 
to  the  father.  \^fQ^^^  jt  was  agreed  that  when  the  act  makes  him  a  natnrsl 

born  subject,  the  consequent  is,  he  shall  have  his  lineal  and 
s  Cr.  539.        collateral  heirs  ;  and  if  he  may  be  heir  to  a  collateral  cousin, 

a  collateral  cousin  may  be  heir  to  him. 

The  difference  between  our  case  and  that  of  Godfrey  and 
Dixon  is  apparent. 

In  our  case  Robert,  the  father  of  John  and  George,  was  an 
alien,  and  could  not  transmit  any  heritable  blood  to  his  sons; 
nor  was  he  a  legal  ancestor  unto  them.  He  was  in  the  law  tan* 
guam  persona  rum  existens^  as  it  hath  been  phrased. 

In  Godfrey's  case,  the  fiither  being  a  denizen  by  letten 
patent,  one  of  the  sons  being  born  in  England  after  denization, 
and  the  other  naturalized,  which  is  the  legal  birth,  the  fiither 
was  such  an  ancestor  from  whom  both  thq  brothers  migbt 
draw  an  inheritable  blood,  and  by  consequence  inherit  one  to 
the  other.  And  it  is  no  more  in  effect  but  an  alien  made  deni*' 
zen  by  letters  patent  hath  afterwards  two  sons  born  in  Eng* 
land  ; — there  is  no  question  but  each  may  inherit  io  the  land 
which  the  father  purchased,  and  each  may  inherit  one  tke 
other. 
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r  Some  difference  bath  been  put  between  the  cases,  for  that        1664* 
Daniel  the  eldest  son  was  naturalized  after  the  deatb  of  his     "^"^"v^b-^ 
^ther,  and  after  his  younger  brother  was  heir  to  his  fistther ;     Colling* 
and  so,  it  [is  said,  there  was  never  inheritable  blood  between  ^^ 

Daniel  and  his  father  so  much  as  in  fiction  or  relation.  Pacb. 

This,  I  conceive,  will  be  plainly  cleared  by  considering  the 
relatioa  of  an  act  of  naturalization  distinguished  by  times, 

]st,If  the  son  be  naturalized,  or  bom  in  England,and  after  the  As  to  the  re- 
iather  is  indenizened,  and  purchaseth  lands,  it  is  clear  that  this  ^^^'^^  of  acti 
■Hturalization  being  before  the  father  was  capable  to  transmit  aatioo. 
an  inheritance,  the  son  shall  not  inherit  the  father;  for  the  father  j  q^  'j 
bad  no  power  to  transmit  an  inheritable  blood  by  his  denization,  Calyia't  case,^ 
bat  to  his  sons  born  after.    Whether  the  law  be  the  same  ifi  ?f  ?'  ^'  ^'* 
after  the  father  is  endenized,  the  son  is  by  act  of  naturalizatioa 
made  a  subject  born  from  the  time  of  his  birthday  by  reasoa  of 
the  violent  relation  of  the  act  of  parliament,  I  w^  not  now 
debate  it,  not  being  to  our  present  business. 

Sdly,  If  the  father  and  the  son  be  both  at  once  naturalized 
by  act  of  parliament,  and  then  the  fiither  purchaseth  lands,  it 
was  the  opinion  on  Godfrey's  case,  that  the  son  shall  inherit 
the  father.  The  law  will  make  a  priority,  though  in  the  same  y^^^g^  ^^^ 
^ct,  according  to  the  order  of  nature  and  the  intent  of  the  act.     operations 

Srdly,  If  the  father  be  an  Englishman,  or  naturalized,  or  ^[^^^ 
made  a  denizen,  (for  it  will  be  all  one  as  to  lineal  succession)  an  actof  mt- 
and  have  a  son  born  beyond  sea,  an  alien,  and  another  after,  }'*™^,j*  ^^ 
born  here, — the  younger  son  is  now  heir  apparent  to  his  father,  a  ^^rity  ac- 
and  must  inherit  by  his  death.    But  if  the  eldest  son  be  na-  cordine  to 
tundized,  and  the  naturalization  either  by  construction  of  nature  and 
the  act,  or  by  the  express  words  (as  it  was  in  Godfrey's  case,  the  intent  of 
and  as  it  is  here  in  the  acts  of  John  and  George  Ramsey,  and  ^^J^  c 
indeed  is  generally  in  acts  of  naturalization)  be  restrained  to  turalization 
the  time  of  passing  the  act,  or  the  beginning  of  that  session  of  *^c  naturalir- 
parliament,  the  elder  son  that  is  so  naturalized  in  the  life  of  rally  resUain^ 
his  father  shall  be  heir  at  the  time  of  his  father's  death,  and  ^^^  express 
not  the  younger  brother,  (ee)    This  every  day's  practice  teach*  timto  of  pas^ 
eth  us  in  the  acts  of  naturalization  of  persons  born  beyond  '^^  the  act,  or 
seas  ; — they  inherit  their  parents  in  the  same  degree  as  if  iog  of  that*"* 
born  here.  sesuonofpar* 

If  the  father,  alien,  have  a  son  born  in  England,  and  after  i|]^n^oA 
the  father  is  naturalized,  this  son  born  before  shall  inherit  to         ' 
him.   The  same  reason  it  is  where  the  son  is  naturalized  in  the 
^fetime  of  the  father,  as  where  the  father  is  naturalized  in  the 
lifetime  of  the  son ;  and  it  is  observable  the  words  in  that  act 
of  Godfrey,  and  so  in  our  cases,  are  to  this  effect : — ^^  that  he 


V.  ■ 

(ee)  See  Fish  v.  Kicin,  2  Mcriyale  431. 


456 


Judgment  and  judicial  argumenU 


1664. 


C0LLIMG« 
WOO0 

Pack. 


C.  180. 

V*  C*  9* 


Analogy  be* 
iweeo  post- 
humous 
children,  and 
children,aiien 
born,  natu- 
ralized after 
the  endcniza- 
tion  of  their 
parents. 


C  139. 
C*  \j»  8* 


fibould  be  from  henceforth  adjudged  and  taken  as  if  be  had  feeo 
born  in  England,  and  enabled  to  make  his  resort  and  pedigree 
as  heir  to  any  ancestors ;"  bat  doth  not  say,  as  if  he  had  been 
bom  in  England,  the  first  of  Jultf  1580,  or  that  day  wherfm 
he  was  bom ;  for  then  be  must  have  been  accounted  as  bom 
before  his  father's  denization,  and  so  not  inheritable;  and 
so  would  contradict  the  meaning  of  the  act,  and  the  letter 
also,  which  intended  he  should  have  resort  to  the  pedigree  of 
his  ancestors.  And  therefore  the  words,  <^as  if  he  had  been 
born  in  England,"  not  mentioning  the  time  when  bom,  most 
admit  this  reasonable  construction,  as  if  he  had  been  bora  at 
such  a  time  when,  if  he  had  been  born  in  England,  he  was  capa- 
ble to  have  inherited  to  bis  father ;  for  otherwise  if  the  father 
be  made  a  denizen,  and  the  son  born  before,  he  afler  natura- 
lized in  his  lifetime ;  the  act  of  naturalization  extending  to  a 
time  precedent  to  the  father's  denization  would  be  of  no  tbree 
as  to  the  inheriting  his  father ;  which  no  man  ever  yet  said;  or, 
at  least,  the  words  ^^  as  if  he  had  been  bora  in  England"  must 
have  this  constraction, — as  if  he  had  been  in  England  when  the 
act  passed ; — that  is,  as  if  he  had  been  born  naturally  when  he 
was  born  civilly.  Make  which  of  these  constructions  yon  will 
(one  of  them  must  be  made),  yet  the  eldest  son  naturalized  shall 
inherit  the  denizen  father  before  the  younger  son  born  here. 

But,  4thly,  To  come  home  to  the  case  of  Godfrey.  The 
father  alien,  having  a  son  born  beyond  sea,  is  denized,  and  hath 
issue  another  son,  and  purchaseth  lands,  and  dies ;  the  younger 
son  is  his  heir ;  the  elder  son  is  afterwards  naturalized  with 
these  relative  words,  ^^  That  he  shall  be  at  all  times  hereafter 
the  King's  liege  subject,  and  be  from  henceforth  adjudged  and 
taken  as  if  he  were  bora  in  England,  and  enabled  to  make  his 
resort  and  pedigree  as  heir  to  any  ancestor,  by  reason  of  any 
descent,  right,  or  title,  which,  after  the  first  day  of  this  parlia* 
ment,  shall  descend  or  come  to  him." 

Under  pardon,  it  is  very  clear  he  may,  by  virtue  of  this  na« 
turalization,  be  heir  to,  and  make  his  resort  to  his  father, 
though  his  father  were  dead  before ;  for  he  is  as  a  posthumous 
son,  who,  though  the  father  be  dead,  may  derive  both  title 
and  pedigree  from  and  through  his  father  (^). 

Some  of  my  brethren  have  taken  the  case  as  if  it  were  urged 
that  Daniel  Godfrey's  naturalization  reached  to  the  time  of  his 
birth.  If  it  were  so,  I  must  agree  they  made  a  right  concio' 
sion  ;  for  then  Daniel  was,  as  if  he  were  born  before  his  father 
were  endenized,  and  could  not  inherit  him :  but  there  is  a  post* 
humous  son,  as  well  by  naturalization  as  by  birth.    . 


(#)  Fish  V.  Klein,  2  MerivaleJSO. 
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Thei^fore,  I  can  no  way  agree  to  that  which  was  Baid,  that       1954. 
there  was  never  inheritable  blood  between  Daniel  Godfrey     ^^^V*^/ 
an4  his  father,  so  much  as  in  fiction  or  rehUum,  If  a  man  have    Collino* 
issue  a  son,  and  dies,  and  after  another  son  is  bom,— can  it  be       ^^^ 
said  there  was  never  any  inheritable  blood  between    them  2       Pace. 
Daniel  hath  a  civil  birth  given  him  by  act  of  parliament,  after 
the  death  of  his  fether.    The  act  saith,  ^  That  from  thence- 
forth he  shall  be,  and  adjudged  to  be,  his  father's  legal  son, 
and  inheritable  to  him."— Every  man  is  estopped  to  say  the 
contrary. 

Whether  he  shall  be  immediately  heir  to  his  fiither,  and  by 
rdation  of  the  act  immediately  inherit  and  divest  the  estate 
purchased  by  the  father,  and  descSended  to  his  younger  brother, 
or  may  take  it  only  after  him,  if  he  die  without  issue,  as  his 
brother  will  not  be  material  to  our  case ;  for  be  it  in  one  cas^ 
or  the  other,  both  now  draw  an  inheritaUe  blood  from  the 
fbther,  and  through  him  may  communicate  it  to  one  another* 
It  is  necessary  that  the  line  of  communication^  as  I  may  call  it, 
should  be  drawn  through  the  fitther:  but  it  is  not  necessary  it 
should  be  drawn  in  the  life-time  of  the  father. 

But  yet,  as  to  this  point  of  relation,  I  shall  deliver  my  opf-  where  the 
nion: — ^father  and  eldest  son  aliens,  the  father  is  endenised,  fintsonofa 
purchaseth  lands,  hath  issue  a  second  son,  and  dies ;  now  the  anl^en^d 
second  son  is  heir ;  then  the  elder  is  naturalised  with  these  re«  the  second 
lative  words,  «  from  henceforth  and  hereafter,  &c."    I  think  SSiSjLS 
this  shall  not  relate  to  divest  the  estate  vested  in  the  younger  as  heir,  and 
brother  :  but  it  is  restrained  by  the  words  of  the  act,  <<  Frbm  ^thofnS". 
henceforth  and  hereafter.''   He  shall  have  the  future  benefit  of  ralized  with 
heirship,  not  for  the  time  past:  but  yet  for  the  time  to  come,  and  the  relative 
for  the  estate  to  come,  he  that  is  naturalized  shall  be  heir  to  J!^neeforth^ 

his  fether.  ««^  ^^^ 

qfteVf**  &c. 
this  shall  not  divest  the  estate  vested  in  the  younger  brother}  sach  words  give  the 
fuiure  benefit  of  heirship,  not  for  the  time  past. 

Suppose  there  had  been  a  warranty  annexed  to  the  purchase, 
when  the  father  purchased  it ;  and  the  youngest  son  had  in- 
herited to  him,  and  died  ;  and  the  elder  brother  had  inherited 
to  him,  and  been  impleaded;  he  must  of  necessity  vouch  to  war*^  C.  C.  li>  is. 
ranty  as  heir  to  his  fether,  to  whom  the  warranty  was  made,  or 
else  the  vrarranty  is  lost;  and  1  think  it  is  clear,  by  the  words  of 
the  Act  of  Naturalization,  he  may  vouch  as  heir  to  his  father, 
who  was  endenized,  and  is  dead  before.  So  here  is,  not  only 
in  relation  but  in  reality,  an  inheritable  legal  blood  between 
the  fiither  that  was  endenized,  and  dead,  and  the  son  who  was 
naturalized. 

5thly,  I  f  the  father  had  been  an  Englishman,  or  naturalized, 
and  died,  and  his  land  had  descended  to  the  younger  son  bom 


09  ^MgrifiratfA^ft^ 

l6Mt  HI  En^fand^  mill  after  the  elder  toa  had  beea  eaioralizedli  at 
V^'^'^^  n^Riek  Godfirej^  aa  John  aad  Geofga  Bamaey  kere  are ;  thai  ib^ 
^^^^  u  Ibat  jf^  diall  bBveafier  and  bencerovlh  be  a  liege  and  aaloral 
^^  BuhjfsctyScc.^^  beabaU  n^  divett-  (heieatata  vejstedia  bjs  yoaoger 
Ea^  brother.  But  jret,  if  the  amis  had.  aftemaxda  died,^  aei^ed  of 
liMPldis,  without  ia|ue,  be  shoidd  have  been  heir  to  the  u^ole,  and 
m^ji^  hia  pedigf  ee  through  Ua  father.  It  is.  tri^,  ia  tbit  oaie 
pC  Godfrey,  he  oouU  not  be  h#ir  to  hia  uncle}  hecawe  hia  fathe% 
through  lahooA  he  waa  ta  derive  hia  kindvedf  was  bat  a  deniwD 
by  patent,  and  could  not  transmit  any  blood  but  in  the  direct 
)in0ii^  But  auppoee  the  father*  aliea,  baling  an  aliea  sea  after 
Imp  deniaatjoiv  bad  had  two  yonager  aoas,  and  died,  and  the 
elder  of  those  was  hia  heir ;  the  youngest  purchases  lanAiy  and 
the  eldastaoa^  tba  alien,  is  ni^lwalieed;  Iconceife  U  clear 
that  ha  sbaU  nowial^Diti  hia  yoaigoBi}  baotber;  for  fopni  the 
tivie>ef  bia  lUktui^aKasation  be.  waa  heir  to  hia  father,  and  not 
Aa  aecead  baetheri,  who  waa  heir  al  hiarfalber'a  death.  So 
.that  one aball ba heir  at  onetime,  aad  the  other  at  anollier 
Umef  by  foroa  of  aa  act  of  paiiiameiit  Andaa  a  aataral  poaW 
humous  son  drawa  a  natuBal  and  iabentable  blood  finom  his 
liitheir,  who,  was  dead  behove  be  waa  horn,  so  dolh  a  soa  who  was 
laturaliaad  after  his  falber^a  death,  and  so  had  not  a  civil  birth 
till  then,  draw  and  derive  a  legal  and  inheritable  blood  firoin 
his  father ;  and  that  is  the  case  of  Godfrey  and  Dixon.  The 
two  sons  by  possibility  might  be  heirs  to  (lie  father,  one  to  the 
other :  but  in  our  principal  case  John  and  George  Ramsey 
could  nojl!  by  possibility  be  heira  to  their  father,  and  so  could 
aoli  be  heirs  one  to  the  other. 

$o>  that  I  conceive,  with  some  clearness,  that  the  authority  of 
Godfrey  and  Dixon's  case  makes  nothing  against  me.  Neither 
in  truth  do  the  reasons  given  in  that  case  by  the  Judges  make 
jig^inst  nie.  That  report  of  Juititice  Croke  is  somewhat  too 
short ;  and  sets  down  the  reasons  given  by  the  counsel,  not  by 
the  Judges.  Tfie  reasons  given  by  the  Judges  (as  by  the  Justice 
Jones's  Report,  lent  me  by  ipy  brother  Browne,  (gg)  appears) 
were^  first,  the  difference  between  denization  by  letters  patent, 
and  naturalization  by  act. — Sdly,  The  special  words  contained 
in  the  act  of  naturalization,  which  certainly  werb  very  effectual 
in  that  case  (as  in  all  others,  where  the  defect  was  only  in  the 
person  naturalized,  not  hia^  anc^stors^)  the  father  was  a  deaizen, 
and  capable  to  be  an  aaceetor^  a  legal  ancestor  to  those  de* 
8cea(|e4  froai  him;  and  it  iaex|iressLy  provided,  that  Daniel  may 
m^h^  his  resort  to  bis  an^estfors.    In  our  case  the  father  was 

(gg)  There  are    other  good  re-     MSS.  foL  9.;  and  No.  1119.  Lansd. 
ports  of  Godfrey  v.  Dixon,  in  the     MSS.  foL  10. 
Britiih.  Mns«a0y  tfe.  No.  90.  Barg. 
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ftn  alien ;  and  John  and  George,  the  two  brothen  naturalmd^  MM. 

being  of  alien  extraction,  coold  have  no  legal  ancestor  by  the  ^^^V^^ 

acts  of  naturalization,  which  cared  their  own  defbct*  of  legiance,  Coluii «• 

not  their  ancestors'.  weoi> 


And  this  may  be  one  caase  why  in  10  Car.  h  to  encourage 
the  Scots  to  plant  in  Ulster,]  they  did  expressly  provide  an  act  lo  Car.  i. 
which  naturalized  all  the  anienaii.  liA  "*  *^* 

And  this,  by  the  way,  answers  an  obfectron^  that,  since  thsi  meat 
union  of  the  two  kingdoms,  it  may  concern  many  consideraUe 
fiimilies  of  Scottish  extraction,  who  enjoy  their  loherilaBces  m 
peace.  It  concerns  none  in  Ireland ;  I  suppose  there  are  none 
8o  concerned  here  in  England,  the  law  being  so  genially 
received,  that  the  alienship  of  the  fcther  ibakes  the  sons  not 
inheritable  one  to  the  other.  And  for  particular  fiunilies  iiH 
atanced  at  the  bar,  I  have  reason  to  belmre  that  the  case  con- 
cerns them  not;  there  is  now  no  antenatus  under sizty  yeanr 
old.  It  can  concern  but  few  of  the  Scottish  nation  for  eiper 
hereafter :  but  it  will  for  ever  concern  the  BYench  and  other 
nations.  A  nd  there  being  in  every  parliament  svch  mgltitadcs 
of  persons  naturalized,  as  we  see,  and  many  of  them  in  one  and 
the  same  act  of  parliament,  if  there  were  ever  reason  for  a 
strict  construction  of  acts  of  naturalization,  it  concerns  us  noW' 
to  make  it. 

And  the  rather  also,  for  that  our  neighbours  of  France  are 
very  strict  in  their  naturalizations ;  and  allow  none  to  be  hmt 
to  those  who  are  naturalized  there  but  their  childr^.  It  WM> 
the  measure  our  ancestors  took  to  deal  with  strangers  of  other 
nations,  as  they  dealt  with  ours.  It  stands  with  the  same  justice  M.  ch.  so. 
and  policy  to  do  so  still,  in  the  privileges  of  aliens  of  foreign 
extraction. 

I  shall  conclude  this  great  point  with  one  u^ument  more, 
which  I  confess  hath  some  force  with  me,  though,  perhaps  not 
with  others. 

This  case  concerns  the  King  of  the  one  side  in  a  great  pre« 
rogative,  touching  escheats  in  case  of  aliens  denized  and  iia« 
turalized,  dying  without  issue.  The  office  of  escheator  waa 
heretofore  considerable ;  and  the  revenue  by  escheats  being  the 
principal  of  his  office,  reckoned  a  great  branch  of  the  revenuia*. 
Escheats,  save  only  in  respect  of  aliens,  were  very  rare  and  in- 
considerable. To  hold  up  the  rights  and  prerogatives  of  the 
King  in  point  of  revenue  (whatever  opinions  are  taken  up) 
I  have  always  held  is  the  great  interest  of  the  people,  who  are 
necessitated,  for  their  own  safety,  to  supply  what  the  King's 
revenue  falls  short  of  to  answer  the  public  charge.  And, 
therefore,  those  rights  which  concern  the  King  and  people  ia 
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1664       general  are  to  be  preferred  before  the  iDtereats  of  parlicular 
^^^^^^^     subjeols; 

tJoLLiNG*         Od  the  other  side,  in  the  eonseqaence  of  this  case  on  the 

^^  plaintiff's  part,  none  are  concerned  but  aliens,  or  those  whose 

Pacjb.        ancestors  are  Wholly  of  alien  extract-ion.   The  Scots,  if  subjects, 

if  not  already,  will  be  shortly,  quite  out  of  the  ease.  There  hatb 

not  been  one  instance  given,  notwithstanding  the  many  hundred 

years  wherein'  by  reason  of  our  alliances,  and  interests  in  foreign 

nations,  particularly  in  France,  it  is  probable  the  case  hath 

often  happened,  that  there  have  been  twa  brothers  of  alien  ex* 

traction,  and  the  one  hath*  purchased-  lands,  and  died  without 

issue,  that  the  other  brother  hath  enjoyed  the  estate  as  heir.  It 

hath  been  argued. .in  express  words  by  divers  of  my  brethren 

who  argued  that  this  was  a  new  c^se,  and  no  authority  in  it, 

but  what  tbis  case  itself  hath  made,  which  was  since  this  very 

verdict  found* 

I  condude  this  great  point  with  Ibis. 

:  But  in  the  very  case  of  Godfrey  and  Dixon,  there  is  express- 
authority  foil':  «ie.  Justice  Doddridge,  indeed,  said,  that  if 
there  be  father  aod  two  ^ns  i^iens,  and  the  two  sons  be  natiH 
ralized,  and  not  the  father,  be  would  deliver  no  opinion^ 
whether  the  brothers  might  inherit  one  the  other.  But  the 
Chief  Justice  said,  that  if  an  alien  had  two  sons  born  in  Engr- 
land,  which  is  the  same  case  in  eflbct  with  the  other  doubted, 
that  such  brothers  shall  not  be  heirs  one  to  the  other :  ad  quod' 
nonfuii  resppnsum.  So  that  the  Chief  Justice  in  effect  re- 
solved  what  Justice  Doddridge  doubted;  and  Justice  Hough-- 
ton  not  gainsaying,  it  was  a  tacit  consent. 
The^eatau-  For  my  Lord  Coke's  opinion,  I  must  attribute  more  to  U 
i^^jV"  k^       than  to  any  single  opinion  of  any  one  Judge.     No  one  man 

hath  deserved  so  well  of  the  professors  of  the  law  ;  no  one  man 
in  any  human  profession  hath  written  so  much,  and  with  so  few 
errors,  as  he,  in  those  two  works,  which  were  published  by  him- 
self in  his  life-time,  and  of  which  this  of  his  Commentaries  is 
one.  And  in  thiscasehis  opinion  is  of  the  more  weight,  because 
he  was  himself  a  principal  Counsel  in  Hobby's  case,  and  put>- 
lished  his  Commentary  upon  Littleton  after  Godfrey  and 
Dixon's  case. 

But  I  shall  not  further  press  the  authority  of  his  opinion  in 
this  case :  but  I  may  enforce  it  out  of  him,  as  the  opinion  of 
those  times,  even  after  Hobby's  case,  and  Godfrey  and  Dixon's 
case,  that  two  sons  of  alien  parents^  born  here  or  naturalized^ 
shall  not  inherit  one  to  the  other;  and  that  appears  also  by  the 
office  mentioned  in  this  special  verdict,  after  the  death  of  the 
Earl  of  Holderness^  whereby  the  Commissioners  and  Jury  took 
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^he  law  to  be  that  George  could  not  inherit  to  bis  brother       1664. 
John  the  Earl,  and  that  therefore  he  died  without  heir.  w^V^^/ 

In  cases  of  public  concernment,  and  not  formerly  resolved,    ^^^^i^*^ 
•but  doubtful,  we  ought  to  interpret  and  declare  the  law,  so  as  ^^ 

18  most  in  fiivour  of  the  King,  etpro  bono  publico  ,'-^ihBt  is  the       Pace. 
reason,  where  the  King  is  party,  the  array  shall  not  be  chal-  C.  C.  15.  b. 
•lenged  for  favour  ; — because  in  his  allegiance  every  man  ought  t^i^\^' 
to  favour  the  King  more  than  the  party.    And  it  is  part  of  our  challenge  6S. 
.oath  which  we  take  as  Judges,  according  to  the  statute  of  18  The  Kiii|p*9 
E.  3.  that  we  shall  do  and  procure  the  profit  of  the  King  and  forlihe^public 
of  his  crown,  in  all  things  where  we  may  reasonably  do  the  good;  where- 
same.    Some  of  my  brethren,  who  argued  against  my  opinion,  ^.^^^  doubt- 
did  say,  'this  was  a  new  and  doubtful  case ; — in  dubiis  premmen-  the  judged 
dum  pro  rege, — if  any  of  them  are  still  of  that  opinion  that  it  is  ^"^  V?h  "" 
doubtful,  they  ought,  for  that  cause,  to  concur  with  me  in  their  law  most  ia 
judgment.    And,  therefore,  it  concerning  in  consequence  the  f^yoarofthe 
iKing  and  his  revenue,  by  escheats  by  aliens,  and,  consequently,    '°^* 
bomtm  publicum^  on  the  one  side, — and  none  but  aliens,  or 
such  whose  ancestors  were  wholly  of  alien  extraction  of  the 
ether  «ide,  these  reasons  have  moved  me  to  be  of  opinion 
in  this  point  for  the  defendant,  who  claims  under  the  King's 
title. 

I  do  not  find  in  Bracton  or  Brilton,  though  they  purposely  Britton,  c. 
treat  of  successions  and  descents,  nor  in  any  other  author  of  i^^-  ^^ 
our  books,  this  new  land-mark  of  descents,  of  making  a  brother  Brac^  68. 
a  radiXy  or  propositus^  or  another  root,  or  line  of  descent  but 
from  the  parents ;  and  both  have  arborem  communis  sanguinis 
tatis  .*-r-or  a  distinction  expressly  made  between  a  brother  and 
an  uncle  to  that  purpose,  and,  therefore,  I  conceive  it  is  but  of 
a  novel  invention. 

In  our  principal  case,  if  I  have  not  given  satisfaction,  that  the 
law  is  for  the  defendant ;  yet  I  have  not  in  my  own  judgment, 
(by  which,  whether  erroneous  or  not,  1  must  stand  or  fiill)  re- 
ceived satisfiiction  that  the  law  is  for  the  plaintifil  So  as 
to  myself,  this  case  comes  within  the  compass  of  my  oath, 
and  within  the  reason  of  law  which  fiivours  the  King 
before  any  subject;  much  more  before  those  of  an  alien  ex- 
traction ;  and,  therefore,  supposing  it  to  be  a  new  and  doubt- 
ful case,  I  ought  to  deliver,  as  I  have  done,  my  opinion  for 
the  defendant. 

The  second  question  in  this  case  is,  admitting  (as  I  have  ar« 
gued)  that  if  JohnRamsay,  and  Geoif;e  Ramsay,  had  been  born 
in  England,  of  alien  parents,  they  could  not  be  heirs  one  to  the 
other,  whether  the  words  in  this  act  do  naturalisEe  them  to  a 
higher  degree  than  if  bora  in  England* 

And  I  bold  it  doth  not. 
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itS64»  Wherain  I  sball  say  but  a  few  words,  for  that  I  hare  bor- 

^^^^^^^^^     rowed  already  more  time  than  is  allotted  me ;  and  that  my 

CoLLXM(^     Lord  Chief  Baroo  and  brother  Twisden  have  agreed  in  this 

^^  point  with  my  brethren  who  argued  for  the  defendant,  and  have 

Fa6&       'delivered  the  reasons  so  fully,  that  I  can  add  nothing ;  and 

iby  brother  Atkins  hath,  if  I  mistake  not,  omitted  this  point ; 

80  that  in  this  point  the  greater  number  is  already  for  the 

-defendant 

Cottrtmction       It  appears  by  the  whole  scope  of  the  acts  of  naturalization^ 

of  tiieaeuof  t]||||  i}^  intent  thereof  wasj  to  put  John  and  George  in  the 

tl5B.  same  condition  as  is  they  were  bom  in  England^  and  no  better. 

TbD  title  of  it  is,  An  Act  of  Naturalization,  and  no  more*  Ist, 
The  act  fot  George's  naturalization  saith,  ^^  He  shall  be  ad- 
judged and  taken  in  every  respect  the  King's  liege  subject^  and 
M  a  person  bom  within  England/'  If  he  shall  be  taken  in  aU 
respects  as  if  he  were  born  in  England,  he  shall  be  taken  in  no 
respect  better  than  if  he  were  bom  in  England.  If  you  should 
construe  the  words  of  the  act,  as  my  brother  of  the  Common 
Fleas  did,  that  Aey  shall  be  as  free  to  prosecute,  or  defend^ 
and  enjoy  the  laws  as  any  person  bom  in  England ;  and  to 
Bkake  resort  and  pedigree  from  any  ancestor  lineal  or  colla- 
teral, as  any  person  bom  in  England,  (though  the  words  are  not 
such ;)  yet  it  ought  to  have  a  reasonaUe  intendment,— 4>nly  to 
cure  the  defect  of  hia  own  birth,and  to  make  him  as  free  as  if  he 
had  been  born  in  England,  or  as  any  other  person  so  qualified,— 
%i%.  who  had  alien  parents,  and  had  been  bom  in  England,  and 
not  to  make  him  in  all  respects  as  any  person  whatsoever,  who 
had  been  bOrn  in  England.  Do  you  tiiink  he  shall  have  the 
privilege  of  a  nobleman,  not  to  be  sued  by  a  capias y  or  to  have 
a  knight  of  his  jury  ?  yet  he  shall,  if  he  must  enjoy  the  privi- 
leges of  any  man  bora  in  England. 

Sdly,  It  doth  clearly  seem  to  me,  as  my  Lord  Chief  Baron 
said,  that  the  words  ^^  as  if  they  were  bom  in  England"  are  the 
governing  clause  both  in  the  first  and  last  sentence,  and  have 
In  order  to  an  influence  upcmall  the  clauses  that  intervene;  and  to  break 
rulM  o?£w  ^^^  context,  and  to  make  any  other  construction  of  the  inter- 
or  descent,  vening  clauses^  is  to  alter  the  scope  of  the  act.  The  act 
natanT  ^  ^  intended  to  make  him  as  if  he  had  been  born  in  England, 
tion,itmo9l     but  not  to  break  any  rules  of  law  or  descent  for  his  sake; 

contain  spe-    jf  it  had,  it  shall  be  intended  it  would  have  made  special  pro- 
cialprovi-  •  •      it.    fx 

sions  for  that    vmon  for  it. 

purpose.  4thly,  That  which  iaduced  some  of  my  brethren  to  put  so 

much  stress  ujpota  the  words  of  the  act  of  naturalisation  was, 
because  the  Judges  did  so^ta  Godfrey  Imd  Dixon's  case.  .  But 
that  was,  as  I  have  already  siewad,  upon  another  reason.  Be* 
fore  the  act  of  naturalization  of  Daniel  Gddfkey^  the  fiUher's 
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incapacity  for  want  of  birth  was  cured  by  his  denization.    He       1664. 
was  a  legal  ancestor,  if  there  could  be  a  legal  heir.    That  act     ^^^^^^^^ 
cured  the  incapacity  of  Daniel,  the  alien  son,  for  want  of  birth     Colling- 
lo  be  heir  to  bis  father.    And  so,  consequently,  he  was  inherit-  ^^ 

able  to  his  brother,  tnd  his  brother  io  him ;  and  every  clause       Pacx;* 
of  that  act  was  of  use  to  clear  it. 

It  was  observed  by  my  brotbnr  Tyrrell,  that  whilst  by  con- 
struction of  the  act  of  naturalization  you  will  make  one  brother 
beir  to  the  other,  yon  must  make  both  inheriUibteitothe  father, 
which  in  Godfrey's  case  might,  but  in  our  case  cannot  be,  the 
fiither  being  siiU  an  aUm» 

In  our  acts  of  naturalization,  the  aon's  personal  incapacity 
of  not  being  heir  for  want  of  birth,  is  cdred:  but  the  fether^s  in- 
capacity of  being  a  legal  ancestor  atill  remains;  and,  therefore^ 
the  act  hath  no  further  influeace  on  tiie  son  than  to  cure  bis 
own  want  of  natural  birth,  aftd  to  make  hbn  be  as  if  li6  were 
born  in  England. 

5thly,  As  I  have  argued,  acts  of  naturalization  are  to  be  The  conse- 
taken  strictly.    If  that  ground  should  be  allowed  me,  as  1  SSIud'^^^ 
think  it  ought,  yet  it  were  "an  unreasonable  and  preposterous  from  tiie  con- 
course,  as  hath  been  said,  to  expound  the  general  wordd  of  ^i^!!^!^. 
this  act  to  give  more  favour  to  a  stranger,  bom  of  alien  pn*  meni. 
rents,  and  who  still  owes  obedience  to  a  foreign  prino^  (fi>r  ^ 
it  is  in  the  rule,  though  not  in  this  particular  case)  and  whose 
obedience  ties  him  to  break  his  idlegiancd  bere^  if  thejr  IkU  out 
to  be  contrary,  than  you  will  unto  a  Mttural  bom  aalject. 

And  so  I  conclude  this  point  also. 

I  think  that  judgment  ought  to  be  ^ven  ibrtbe  defendant 
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.  viw  HARWOOD  V.  PHILLIPS,  (a) 

Hil.  12,  13  Car.  3.  Rot.  1341. 

(Writ  of  elegit  was  sued  out  vpoo  a  judgment  obtaiaed  by  idrejbdoi 
against  the  connsee  of  a  recogoizance ;  and  the  conosee  died  before 
ezecntioo,  jet  the  execntion  was  good.  As  the  statute  creating  the 
elegit  has  not  made  anj  proTision  concerning  the  abatement  of  it 
by  tliB  death  of  the  defendant,  it  ought  to  be  construed  as  other 
process  of  execution ;  which  doth  not  abate  by  death,  where  the 
defendant  hath  no  day  in  Court. 

The  clause  in  the  writ  of  elegit  commanding  the  extent  to  be  upon 
warning  of  the  defendant,  and  in  his  presence,  is  but  a  recommend- 
ation to  the  sheriff,  not  a  precept  to  make  the  writ  Toid  if  db- 
obeyed. 

If  the  execution  had  not  been  well  made  by  reason  of  the  decease  of 
the  defendant,  it  is  absolutely  Toid,  not  Toidable  only. 

Special  Tordicts.) 

Harr.  M8S.         Eje^.  frmm  by  John  Harvrood  against  John  Phillips,  of 
IM*  ^  acres  of  meadow,  40  acres  of  pastare,  and  10  of  wood  in 

Norton  Bagot,  upon  the  demise  of  James  Silverlock.  Upon  a 
special  verdict  the  Juiy  find. 

That  Thomas  Coningsby,  of  Norton  Bagot,  and  Thomas 
CoDingsby,  of  North  Mimms,  May  S,  10  Car.  1.,  did 
acknowledge  a  recogniasance  in  Chancery  of  1000/.  to 
the  said  James  Silverlock,  payable  at  the  feast  of  the 
ascension  that  term ;  SO  Car.  he  sued  out  a  scire 
facias  directed  to  the  sheriff  of  Middlesex,  and  a 
nt  Af7  returned ;  and  an  alias  scire  facias^  and  a  nihil 
thereupon  returned ;  and  thereupon  the  conusee  de- 
manded judgment,  and  execution  against  the  conusors 
of  the  said  1000/.,  to  be  rendered  unto  him,  by  yirtue 
of  the  said  recognizance ;  and  the  defendants  ap- 
peared not,  but  made  default ;  and  then  default  was 
recorded  by  the  Court,  and  thereupon  judgment  is 
given  that  the  plaintiff  recover  his  debt  against  the 
defendant  by  default,  and  that  he  have  execution 
against  them ;  and  that  the  plaintiff  elegit  execuiianem 
de  dido  debito  levand.  per  breve  dicti  domini  regis  dSr, 
Src  ;  that  thereupon  the  plaintiff,  28  Nov.  1664,  sued 
out  a  writ  of  elegit  out  of  the  Chancery  upon  the 
judgment  aforesaid  against  Thomas  Coningsby,  of 

(c)  This  case  is  cited  inKeale  v.  Clopton,  reported  in  the  present  Volume. 
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Morton  Bagot,  whereby  the  Protector  commanded 
the  sheriff*,  qaod  omnia  catalla  praed.  T.  C,  in  bal- 
livft  8U&,  ad  valentiam  prsedict.  1000/.  per  rationabile 
pretium  inter,  prieter  boves  et  afros  de  carucft  suA,  in 
pras8enti&  dicti  Thomae,  qui  quidem  Thomas  Soret 
per  ipsum  viceoom.  praemonitus,  si  prssens  ibidem 
Yoluisset,  prasfato  Jacobo  aut  suo  certo  attornato  de- 
liberari  faleret ;  et  si  catalla  praed.  non  sufficiunt  in 
valorem  prasdict.  1000/.,  tunc  catalla  praed.  sic  subtus 
valorem  per  rationabile  pretium,  nee  non  medietat. 
terrarum  ipsius  Thomae  Coningsby  de  Morton  in 
ballivft  sufi,  per  extent.,  prae&to  Jacobo  sive  attornato 
8UO  similiter  deliberari  faceret,tenend.  sibi  etassignatis 
^uis,  ut  liberum  tenemehtum  suum  quousque  praed. 
1000/.  inde  plenari^  leventur;    et  quod  ipse  fieri 
faceret  inde  scire  faceret  praefato  Protectori  in  can- 
cellari&  8U&  pned.  in  8vis  Pur.  Beats  Mariae  tunc 
prox.seq.,  ubicunque  tuncfuerit.  Teste,  &c«  SSNov. 
1654. 
That  thereupon,  before  the  execution  of  the  said  writ 
13  Dec.  1654,  prced.  Thomas  Coningsby  obiii ;  after 
whose  death,  in  pr/ed,  octavis  Pur.  the  sheriff  returned 
nn  inquisition  taken  before  him,  ISJan.,  upon  the 
said  writ;  and  so  finds  the  inquisition,  whereby  the 
lands  in  the  dedaratioii  {inter  alia)  are  found  to  be 
in  the  seizure  of  the  said  Thomas  Coningsby,  the  re- 
cognizor;  and  that  these  lands  in  the  declaration 
(inter  alia)  were  delivered  to  James  Silverlock,  the 
plaintiff^s  lessor,  as  the  moiety  of  the  lands  of  the 
said  Thomas  Coningsby,  tenendum^SfC.  quousque^ S^c; 
and  the  Jury  find  a  conveyance,  whereby  Thomas 
Coningsby,  4  Feb.  1650,  for  199/.  demised  the  said 
lands  to  the  defendant  for  ninety-nine  years,  with  a 
clause  of  redemption  upon  payment  of  150/.;  and  finds 
the  entry  of  Silverlock,  the  lessor  of  the  plaintiff, 
1  Oct.  1659 ;  and  his  demise  to  the  plaintiff  pro  ut^  of 
the  premises  in  the  declaration ;  and  the  entry  of  the 
plaintiff;  and  that  he  was  possessed  quomque^  the 
defendant  John  Phillips,  afterwards,   1  Oct.   1659, 
upon  24  acres  of  pasture,  with  the  appurtenances, 
then  in  the  possession  of  the  said  John  Phillips, 
(videtur  it  should  be  Harwood,)  being  parcel  of  the 
lands  in  the  declaration  specified,  did  enter  and  eject 
the  said  John  Harwood  from  his  farm  aforesaid,  in 
the  said  S4  acres,  modo  etformd  pro  ut;  sed utrum^SfC. 
the  defendant  be  guilty  of  the  ejectment  in  the  said 
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84  acres,  juratores  ptwdkii  ignotant.^  Sft.;  and  as  io 
the  residue,  thej  find  that  the  defendant  is  not  guilty^ 

The  question  upon  this  special  Terdict  wa^  whether  as  the 
defendant  died  after  (6)  the  teste  of  the  writ  of  elegit,  and 
before  the  inquisition  taken,  whereupon  the  moiety  was  de- 
livered, the  execution  of  the  writ  was  g(K>d?  And  two  points 
made  of  it : — 

First,  Whether  it  might  be  legally  executed  after  the  death 
of  the  conusor? 

Secondly,  If  it  might  not,  whether  it  was  only  voidable  by 
error,  or  void  in  itself? 

See  my  argument  at  large  that  the  execution  was  good  ;  and 
so  I  delivered  my  opinion  t.  but  the  case  was  adjudged  when  I 
was  sick«    Pasch*  vel.  Tr.  15  Car. 


Argument  at 
large. 
Harg.  MSS. 
No.  57.  fol. 
880. 


Bridoman,  C.  J. 

EJectione  firmas  by  John  Harwood  against  John  Fhillipe 
upon  a  special  verdict.    The  case  was  upon  a  recognizance  in 
Chancery  by  Thomas,  Coningsby,  and  two  scire  facias^  and  re^ 
turned  nihil.   Judgment  is  given  that  the  plaintiff  recover  hb 
debt,  and  have  execution ;  and  an  elegit  awarded,  wherein  the 
sheriff  is  commanded  to  deliver  to  the  recognizee  all  the  chat- 
tels of  the  recognizor,  praster  boves  et  aflros  de  carucdy  to  the  va- 
lue of  the  debt,  by  a  reasonable  price  thereof  in  presence  of 
the  conusor ;  qui  quidem  T%ainaSf  the  reconnsor^Jbret per  ipsum 
viceeomitem  ad  inde  prwmonittis  si  presens  ibidem  voluissei  /  and 
if  the  chattels  be  not  sufficient,  then  the  chattels  sic  subtus  va- 
lorem per  raHonabile  pretium,  and  the  moiety  of  his  lands  upon 
extent  deliberarifaceret  to  the  recognizee  tenendum^  8fC.    After 
the  teste  of  this  writ,  and  before  any  extent,  the  recognizor 
dies ;  and  after  an  inquisition  is  taken  whereby  the  lands  in 
question  are  extended  and  delivered  to  the  lessor  of  the  plain- 
tiff, being  the  conusee.    And  whether  this  extent  by  virtue  of 
this  writ,  it  being  returnable  and  filed  duly,  being  made  after 
the  defendant's  death,  be  good  or  no,  is  the  general  question. 

I  conceive  the  inquisitions,  after  the  death  of  the  cognizor, 
the  elegit  being  issued  before  his  death,  is  well  found,  and  the 
execution  good  ;  and  so  the  plaintiff,  who  is  the  lessee  of  the 
recognizee,  ought  to  have  judgment. 

This  case,  if  we  pare  off  the  excrescences,  will  be  brought 
to  a  narrow  room ;  and,  therefore,  to  make  plain  my  way,  I 
shall  say  a  little  to  them ;  the  rather,  because,  if  they  have  been 
insisted  on  in  those  arguments  at  the  bar,  which  I  heard,  it 
was  argued  the  last  term  when  I  was  sick. 


(»)  The  maQuscripthas  befwe  iaslcad  of  o/tfr  in  this  phce. 
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First,  tbeD,  this  case  is  upon  «n  abatement  of  a  writ  of  elegit,        1 663. 
trhich  is  a  judicial  writ,  and  so  not  to  be  resembled  to  original     ^'^^^^"^'^ 
1?rit8,  where  the  death  of  the  defendant  before  judgment  is    ^^^^^^^^ 
generally  an  abatement  of  the  writ ;  for  the  writ  is  the  found**    Puillim 
^tion  of  the  action*    And  in  cases  where  the  action  dies  not  Distioctioa 
l¥ilh  the  person^  if  it  concerns  goods,  an  executor  is  concern*  between  writ^ 
ed,  and  if  lands,  an  heir  is  concerned.    And  so  at  the  time  of  orfil^al  ia^ 
the  judgment  to  be  given  another  person,  not  mentioned  in  spect  of 
the  writ,  comes  to  be  interested  in  the  goods  or  lands ;  and  the  Tu^^^fu^  f' 
judgment  to  be  given  agrees  not  with  the  writ,  and  proceedings  the  defeod- 
upoD  it ;  and,  therefore,  in  such  cases  the  law  will  abate  the  ^^ 
writ,  and  not  give  judgment*    But,  in  case  of  a  writ  of  execu-  nerally  alMte 
tion  well  awarded,  the  interest  is  regularly  bound  from  the  if  ^iefeodant 
time  of  the  teste ;  and  the  death  or  other  act  of  the  defendant  judmaiT 
can  make  no  alteration;  neither  doth  it  falsify  any  part  of  the  tbc  former 
Writ,  as  I  shall  shew  presently*  fertedbT^it 

Next  question  ariseth  upon  the  death  of  the  defendant,  and 
not  to  be  compared  to  cases  of  abatement  upon  the  death  of 
the  plaintiff.  Cleere  and  Vere*s  ca»e,  1 1  Car.  1.  B.  R.,  hath  ^  ^^'  ^^^ 
been  cited  of  all  bands.  Upon  a  recognisance  in  nature  of  a 
statute  staple,  the  recognizor  died  after  the  writ  of  extendi 
awarded ;  and  before  inquisition  taken  it  was  adjudged  that 
this  extent  made  after  the  death  of  the  conusee  was  merely 
toid,  against  the  opinion  of  Justice  Crooke;  and  I  conceive 
the  law  is  accordingly:  but  I  allow  not  the  reason  given,  be- 
cause the  writ  is^  that  he  shall  extend  and  seise  into  the  King^s 
bands,  ut  ei,  ^c./  and  the  sheriff  hath  not  any  warrant  to  deliver 
it  to  an  executor  or  administrator;  for  a  liberate  might  be  after- 
Wards  sued  out  by  the  executor  upon  the  return  of  the  writ  of 
extent.  And  a  capias  ad  satisfaciendum  is^  ad  satisfaciendum 
A.  B.  the  plaintiff;  and  a  fieri  facias  is,  fieri  facias  so  much  et 
illas  habeas  coram  justiciarios^  Sec*  such  a  day  ad  reddendum  A. 
B.,  which  words  are  as  specially  applied  to  the  plaintiff  as  the 
words  ut  ei  iiberemus  /  and  yet,  if  the  plaintiff  die  after  the 
teste,  and  before  the  execution,  the  sheriff  ought  to  execute 
tbe  writ;  and  the  return  that  the  plaintiff  was  dead  was  not 
good  as  Justice  Crooke  pots  it  in  Cleere  and  Yere's  case^  and  * 

is  agreeable  to  common  experience. 

But  I  take  the  true  reason  why  an  extent  cannot  be  after  Com.  $2. 
tbe  death  of  the  plaintiff  is  because  the  plaintiff,  by  law,  upon  o^^'^^  % 
A  Statute  Staple,  and  also  by  a  recognizance  in  Chancery  by  Carter  * 
equity  of  the  statute  of  Acton  Burnell,  if  the  land  be  extended  s  Cr.  is. 
too  bigb^  might  upon  the  return  of  the  writ  pray  that  the  ex-  Lakon's^aae, 
tenders  should  have  the  land  at  the  rate,  and  should  pay  the  i  Jac. 
debt,  which  none  but  the  plaintiff  can  pray  and  therefore  if  ^;  ^^'gg^^' 
the  writ  of  execution  should  not  abate  by  bis  deatb^  it  might 

Sh  2 
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1663.       be  prejudicial  to  him ;  which  reason  holds  not  upon  the  death 
^'^'^^^^^     of  the  defendant :  but  in  cases  of  other  writs  of  execution 
Harwood    ^bere  no  such  coHateral  advantage  is  to  be  lost  by  the  plain* 
Phillips.     ^'^*^  death,  the  execution  after  his  death  is  good. 

But  now  in  the  third  place,  to  come  home  to  our  case,  we 
are  to  consider  what  the  law  is  in  case  the  defendant  die  alter 
a  writ  of  execution  taken  forth,  andbefore  it  be  executed ;  and 
I  conceive  the  execution  is  well  made  notwithstanding  his 
death ;  and  that  as  well  touching  lands  as  touching  goods. . 
To  begin  with  vl  fieri  facias^  the  law  is  clear  that  after  a  teste 
of  a  fieri  facias  an  alienation  of  goods  or  chattels  bond  fide 

5  Co.  171.  sball  not  hinder  the  execution,  (c)  So  is  Sir  Gerard  Fleet- 
ss^mJ^cfB.*  wood's  case ;  and  the  books  there  cited  are  SCr.  174.;  for  by 
1  Cr.  494.  the  award  of  ex^utions  the  goods  are  bound,  (c)  so  that  they 
AuSr^J^  may  be  taken  in  execution  into  whose  hands  soever  they  come. 
Halscy's  case.  The  reason  is  the  same  in  case  of  death  as  where  he  aliens  bonA 

fide;  for  at  the  time  of  execution  made  they  were  the  alienee's 
in  one  case,  and  the  executor's  in  the  other :  but  the  goods 
being  bound  by  the  execution  awarded,   no  alteration  sab- 

6  S.  6.  76.       sequent,  in  respect  of  the  defendant,  shall  alter  the  case.     And 

the  authorities  are  in  point  that  9l  fieri  facias  may  be  executed 
after  the  defendant's  death.  Vincent's  case ;  judgment  was 
against  him  for  debt,  and  ^fieri facias  awarded.  He  dies ;  the 
execution  is  made  upon  the  administrator.  It  is  true,  the  ad- 
ministrator by  a  writ  of  error  reverses  the  judgment;  and  a 
quaere  is  made  upon  it,  whether  the  administrator  could  bring 
a  writ  of  error.  But  it  is  taken  for  granted  that  the  execution 
'was  well  made;  for  the  error  was  not  in  the  execution,  but  in 
the  judgment ;  otherwise  it  should  have  been  in  adjudicaiione 
executionis:  but  the  error  there  for  which  it  was  reversed  was 

S  Cr  181 

P.  S2Bliz.       ^^^  error  in  the  judgment  itself.    And  in  Parke  and  Moses's 

B.  JL  case  it  was  adjudged,  in  a  recovery  against  Peirce,  that  a /Em 

facias  awarded  in  his  lifetime,  and  served  upon  his  goods  in 

Uponajudg-  the  bands  of  his  executor,  was  good.     And  so  I  take  it  in 

nient  ID  eject-  .  .    .  ^  •       •    -•        y  «. 

roent,  ifthe     common  experience  upon  a  juogment  in  tjecltone  firman  after 

defendant  die  an  habere  fac.  possessionem  taken  out,  the  defendant  dies  ;  yet 
of  ^^k>n^  the  execution  may  be  made  by  the  sheriflFl  The  reasons  of  the 
taken  out,  law  (which  will  also  hold  in  our  case)  are  these: — ^first, 
ti^n^may  b^^^^  There  is  nothing  appears  upon  record  to  felsify  or  contradict 
made  by  the  the  writ ;  for  it  is  fieri  facias  de  bonis  ei  cfUallis  A.  B. ;  that  is^ 
Ex '*^tio  ^^^^  which  were  his  goods  and  chattels  then,  when  the  writ 
are  to  be  was  awarded ;  habere  fac.  possessionem  suam  termini  sui  pra^ 
fayoured.        fUcU  ad  hue  venturam  (ad  hue  at  the  time  of  the  teste)  and  the 


(c)  Now  by  the  Statute  of  Frauds  20  Car.  8.  c.  3. 1. 16.  the  goods  are 
not  bound  till  the  delivery  of  writ 
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like.    Secondly,  Executions,  which  are  the  life  of  the  law,  are        wn. 
to  be  favoured.    The  defendant  had  no  day  in  Court,  nor  any    tJ^^^^*^ 
thing  was  allowed  him  to  plead  to  hinder  the  execution.    If  ^^^^ 

he  have  any  puisne  matter,  be  OMist  sue  his  audita  querela.     Phillips. 
And  the  third  reason  is,  the  sheriff  ought  to  obey  the  writ.     If  C.  C.290. 
he  should  return  a  mortuus^  and  in  truth  the  party  was  not 
dead,  the  plaintiff  could  not  traverse  it;  and  therefore  he  is  aoi- 
swerable  upon  such  return,  SS  H.  6.  S8.     In  trespass-  upon  |^  ^^[^I'TS 
the  capias  the  sheriff  cannot  return  a  mortuusy  butna»  est  mi-  canaot  return 
ventus  ;  and  so  upon  an  exigent  a.  moriuws  is  not  good ;  for  a  morhiu»^ 
saith  Prisot,  the  Chief  Justice,  itis  better  to  put  the  executors  ^^J^^^ 
to  a  writ  of  error  than  to  suffer  the  sheriff  ta  return  that  which  And  upon  an 
may  be  ialse,  to  which  no  answer  can  be  given.     But  a  diflfer-  ^^^^^^^ 
ence  hath  been  taken  between  9l fieri  facias*  habere  possessionem^  noUgp^od. 
and  other  writs  which  needed  not  ta  be  returned  and  filed,  and 
an  elegit,  which  must  be  returned  of  record  and  filed.    To  ^  ^o*  '^;^- 
that  I  answer,  the  necessity  of  returning  one  writ,  and  not  the 


other,  ariseth  because  by  the  act  of  West.  S.  c.  18.  an  inquisi* 
tion  must  be  taken  upon  an  elegit  to  appraise  the  goods,  and 
extend  the  lands  by  jury,  but  alters  not  the  law  as  to  execu- 
tions in  the  life  or  afier  the  deatb.of  the  defendant ;  and  upon 
an  elegit  or  extent  upon. a  stat.  the  goods  are  bound  by  the  writ  i  Cr.  \t9. 
sued  out,  as  is  agreed  in  Audley  and  Halsey's  case,  as  well  as  g  f ['^ 
upon  a  fieri  facias.  And,,  therefore,  in  Conwayes^nd  Brandly's  C.  B. 
case,  judgment  in  debt  for  50/.  was  given  against,  lessee  for 
years;  the  plaintiff  sued  out  an  elegit ;  the  defendant  between 
the  teste  and  return  assigned  it ;  and  after  the  sheriff  extended 
it ;  and  the  inquest  found  the  value  at  100/.;  which  the  sheriff 
delivered  to  the  plaintiff /eiie;7(/i//7i  ui  bona  et  catalla  suapropria 
in  plenam  satisfaciionem  debiii  sui :  and  adjudged  a  good  execu- 
tion. This  was  in  an  elegit ;  and,  as  I  said  before,  the  reason 
19  the  same  in  case  of  death  as  in  the  case  of  alienation  bond 
fide;  for  in  truth  they  were  not  the  defendant's  goods  at  the 
time  of  execution.  So  that  as  to  goods,  there  is  no  difference 
lietween  an  execution  by  elegit,  or  by  fieri  facias  upon  the 
death  of  the  defendant. 

And  the  law  is  the  same  as  to  a  writ  of  execution  upon  the  As  to  j^oods* 
lands,  which  bore  teste  before,  and  comes  to  be  executed  after  difference^bor 
the  death  of  the  defendant,  as  it  is  upon  goods ;  and,  therefore,  tween  an  exe- 
in  a  writ  of  entry  upon  a  common  recovery,  or  other  writ  of  ^^^l^^  ''^. 
entry,  the  habere  facias  seisinam  being  tested  in  the  life  of  the  fierifacia$ 
tenant,  may  be  executed  after  his  death.    That  was  Shelley^s  jP®.*i***5  ,^ 
case :  the  9th  of  October  a  recovery  was  suffered ;  the  same  defendant, 
day  an  Afliere^cifls  *e«//iflm  was  awarded ;  he  died  the  same  Awritof«xe- 

cution  upon 
lands,  which  bore  teste  in  the  life  of  the  defendant  maybe  executed  after   hu 
death.      1  Co.. 
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106S.       day ;  the  writ  ofBeisin  appears  in  the  cane  to  be  executed  after 
^•^^^^^^     his  death)  and  good  enough. 

Harwood        Upon  a  statute  staple,  or  recognisance  of  that  natare,  tiie 

Phillips,     process  is  to  take  the  body,  and  to  seiee  and  appraise  the  goods, 

O.E.  598.        B*^d  extend  the  land  of  the  defendant.    I  conceire  he  may  re^ 

torn  a  non  est  inventus  for  the  body,  if  he  were  alire  at  the 
teste,  and  to  return  an  extent :  but  if  a  moriuus  be  returned, 
which  supposeth  him  dead  at  the  time  of  the  writ,  there  is  no 
K.  Bat  IS.  farther  execution.  But  then  an  alias  extendi Jbc.  goes  without 
^™^wf  any  scire  facias  for  the  lands  which  he  had  die  recogniHonb, 
Bereblock's  and  the  goods  which  he  had  tempore  mortis :  but  yet,  by  the 
^^^^  i)ook,  13  Eliz.  S99,  it  appears  the  executors  of  the  conusee  sued 

'^Jemto  be  ^^^c^tion,  and  a  mortuus  returned,  and  yet  an  extent  withal  i 
ftccordingly.  which,  if  it  be  law,  must  be  understood  of  a  mortuus  after  the 
F.NtB.867.d.  teste  of  the  execution,  though  the  book  mentions  it  not;  fbr 

otherwise  it  is  against  all  the  precedents;  and  against  the 

reason  and  authority  of  law,  which  holds  the  execution  void,  if 

the  defendant  wfts  dead  at  the  teste  of  the  writ. 

15  H.  7. 16.         But  upon  a  statute  merchant  a  capias  first  issues ;  and  upon 

^  '^  m'  ^"^ii     ^  ^^^  ^*^  intentus^  or  mortuus  returned,  then  without  any  $cire 

'43.  fitdas  an  extent  goes  out ;  which  I  urge  to  shew  that  the  death 

of  the  defendant  did  not  at  all  retard  the  execution ;  and 
it  is  observable  the  statute  De  Mercatoribus  was  made  the 
same  year  that  the  Statute  West.  2.  c.  18.  The  words  of  the 
statute  De  Mercatoribus  are, — That  after  the  quarter  of  the 
year  all  the  lands  and  goods  of  the  debtor  shall  be  delivered  to 
the  merchant  by  a  reasonable  extent,  to  hold  them  until  the 
debt  is  levied ;  and  the  statute  27  E.  3.  of  the  staple,  c  9. 
refers  to  the  Statute  Merchant,  and  the  statute  of  West  S, 
which  gives  the  elegit  upon  a  judgment  or  recognizance,  is  the 
same.  It  gives  the  election  of  tkfi,Ja.,  or  quod  vicecomes  liberet 
ei  omnia  catalla  debitoris^  exceptis  bobus  et  afris  caruccCy  et  me- 
dietatem  terrce  sues  quousque  debitum  fuerit  levatum  per  ratio* 
nabile  pretium  et  extent. 
e.  M.  ch.47i.  But  it  is  true  upon  a  recognisance  or  judgment,  if  either  the 
andthc  books  p^^ty,  plaintiff  or  defendant,  die  before  the  writ  of  execution, 

there  cited        Ii.i  .^.t  •. 

upon  West  there  must  be  a  sare  facias  ;  because  in  those  cases  they  are 
B.C. 45.  Upon  left  to  the  rule  of  the  common  law  ;  which  required  alteration 
asiice,^r  ^^  ^^  process  where  there  was  alteration  of  the  person; 
judgment,  If  whercM  the  process  in  the  case  of  a  Statute  Merchant,  or  8ta» 
plaintiff  or  *"^®  Staple,  was  by  act  of  parlramen t. 
^pfend^nt  die  before  the  writ  of  ezscutioa,  there  most  he  ^ndte  fntiat. 

The  use  I  make  of  all  this  is,  that  the  elegjit  being  made  hj 
atatute,  and  the  statute  not  having  made  any  provision  con* 
perning  the  abatement  of  it  by  the  death  of  the  defbndant,  it 
Plight  to  be  construed  as  other  process  of  execution,  which, 


Ill  the  Common  Pleas  and  in  other  Courts. 


471 


ISSS. 


where  the  defendant  hath  no  day  in  court^  doth  not  abate  by 
death* 

There  is  ooe,  and  but  one,  great  objection  in  this  case :  and  Hakwood 
that  is,  the  writ  of  ekgit  is,  quod  omnia  catalla  prcedicH  nomas  p  ^' 
per  raiionabile  pretium^  SfC.  in  prassenlid  dicii  Thomoi^  qui  qui^ 
dem  Thomas  Jbret  per  te  prasmoniius^  si  presens  ibidem  voluissei^ 
prafato  Jacobo  (the  plaintiff)  deliberari  Jbceret ;  and  if  they 
were  not  sufficient,  then  the  goods  and  chattels  sublus  valorem f 
and  the  medieUUem  terrarum  ipsius  Thomas  per  extent,  prwfaio 
Jacobo  similiter  deliberari  fadai.  So  the  writ  commaodinff 
the  extent  to  be  upon  warning  to  the  defendant,  and  in  his 
presence,--*how  can  that  be  obeyed,  when  he  is  dead  before  the 
extent? 

This  is  an  objection  of  great  weight :  but  I  shall  give  a 
double  answer  to  it. — First,  I  say  it  may  be  reasonably  con* 
atrued  that  the  prmmonitio  is  not  required  to  the  lands,  but 
only  to  the  goods;  for  the  words  touching  the  lands  are,  that 
the  goods  sublus  valorem^  and  the  moiety  of  the  lands  for  ex* 
tent,  rimtVtter  deliberari  fadat.    Now«  there  may  be  reasons 
why  he  should  be  present  at  the  appraisement  and  delivery  of 
the  goods,  which  extends  not  to  the  lands,  because  there  is  an 
exception  of  boroes  ei  afri  de  earned  /  and  the  defendant  alone 
knows  which  they  were.    And,  secondly,  the  chattels  might  be 
delivered  in  satisfoction,  before  the  return  of  the  writ ;  and, 
though  they  be  of  1,00(U.  value,  he  might  have  them  in  satisfac- 
tion of  the  debt  of  100/.,  unless  the  defendant  pay  down  the 
money ;  and  in  our  principal  case  it  doth  not  appear  there  were 
any  goods.    I  confess,  I  should  have  thought  the  word  ^^  si* 
militer^^  ought  reasonably  to  be  understood  similiier  as  the 
goods ;  that  is,  prasmonilus  ne  habiia  et  in  prassenlid  of  the  de- 
fendant   si   interesse   voluerii.      But   I   find  that   both  the  Ref;.  899. 
Register,  and  F.  N.  B.  in  the  writ  of  cfcgiV,  upon  a  recogni"  F.N.B.«6. 
zance  in  Chancery  are,-*-*tibi  praecipimus  quod  catalla  ipsius 
R.  &c.  per  rationabilem  appretiationem  eorundem  (not  pre^ 
Hum)  exceptis  bobus  et  afris  carucsB,  in  presentid  prasdicti  R. 
per  te  inde  prsemoniendi  si  interesse  voluerit  faciend.,  praefat^ 
R.  See.  facias  liberari ;  et  si  catalla  ilia  ad  valentiam  pra^dict. 
non  snfficiant,  tunc  catalla  ilia,  si  minus  valentia,  per  rationa* 
bilem  appretiationem,  ac  etiam  medietatem  terras  ipsius  R,  in 
ballivA  tu&  per  extent,  similiter  in  presentid  tufi  in  formfi  prae- 
dict.  ibciend.,  prasfkto  R.  facias  liberari,  &c. ;  that  is,  the  in- 
quisition for  the  land  is  in  prmsentid  iud,  thai  is,  vicecomlisj 
and  not  in  prasseniiA  of  the  defendant. 

But  I  do  not  rely  on  this  answer :  the  elegit,  as  it  is  issued  out 
of  Chancery,  I  am  sure,  is  not  agreeable  with  the  Register: 
but  it  is  in  something  nonsense.    And  whether  the  Regbter  be 
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misprinted,  I  know  not.  But  [  give  the  full  answer,  that  tbe 
Statute  W.  2.  c.  18.  gives  the  elegit  alike  cum  debitumJuU  re* 
cuperatum^  and  when  it  is  in  curid  regis  recognitunij  vel  damna 
adjudicata^  in  case  of  judgment,  damages  recovered^  and  re- 


cognizance. 


.    In  case  of  an  elegit  upon  a  judgment,  or  damages  recoirered 

in  the  Common  Pleas,  the  writ  runs, — Quod  liberet  ei  omnia 

eatalla  debUoris  exceplis  bobus  et  afris  de  carucdj  el  medieM. 

225.  Rot.  57.  ierroR  sues  quousque^  without  that  clause  of  prasmonitusj  or 

doing  it  in  the  presence  of  the  defendant,  as  you  may  see  it  in 

the  Register  Judicial,  fol.  56.,  for  damages  recovered  ia  an 

assize ;  and  the  common  constant  practice  is  accordingly  in  all 

the  Courts  at  Westminster.    So  it  is  also  upon  a  judgment 

upon  a  recognisance  in  the  Common  Pleas,  as  appears  in  the 

Register  Judicial,  fol.  2.,  and  upon  a  Testat.  fol.  63. 

The  clause  m      Now  the  Statute  of  West.  9.  is  the  ground,  as  well  for  the 

^^of^iiv-  ^^^S^^  *°  ^^^  Chancery,  as  in  the  other  Courts ;  and,  therefore, 

ing  the  de-      this  clause  of  giving  the  defendant  warning,  and  executing  the 

fendantwam-  ^rit  j„  ijjg  presence,  is  but  direction  to  the  sheriff  to  inform  bin 

cuting  the       what  is  fit,  not  coercive,  to  make  the  writ  void  if  he  do  it  not; 

writ  in  his       for  the  writ  is  grounded  upon  the  Statute  of  West.  2.,  which 

EuTadyice'to  enjoins  it  not.  Nor  do  other  courts  require  any  such  warning ; 

the  sheriff  to    neither  doth  the  sheriff  ever  return  that  he  was  warned,  or  that 

whaHs  fit^      execution  was  in  his  presence  ;  and,  therefore,  it  is  but  an  ad- 

not  a  precept   rice,  not  a  precept  to  the  sheriff;  and  comes  in  only  by  way  of 

':rrh%    parenthesis. 

The  writ  of  elegit^  after  the  death  of  the  defendant,  shall  not 
be  executed  against  an  heir  within  age ;  but  the  parol  shall  de- 
mur if  a  scire  facias  be  sued ;  and  a  writ  of  extent  upon  a 
statute  is  to  extend  nisi  alicui  infra  aslatem  existeniiper  descent 
sum  heereditarium  descenderit.  If  the  sheriff  extend  the  lands 
of  an  heir  within  age,  it  is  void;  for  the  statute  ISE.  1.  De 
Mercatoribus^  to  which  the  Statute  Staple  refers,  and  the  equity 
whereof  reaches  to  anelegity  is  expressly,  that  he  shall  have 
the  lands  of  the  heir,  if  he  be  of  age,  or  when  he  shall  be  of  full 
age,  till  he  hath  levied  the  debt.  If  the  sheriff,  in  such  case, 
extend  the  lands  of  such  an  heir,  it  is  void ;  for  he  goes  be- 
yond his  power ;  and  he  does  more  than  it  commanded  him. 
But  in  process  of  execution,  though  the  sheriff  do  not  all  that 
is  commanded  him,  if  the  sheriff  hath  warrant  to  do  what  lie 
doth,  it  is  well  enough  for  the  party ;  and,  therefore,  upon  a 
capias  ad  satisfaciendum^  which  seems  conditional,  though  the 

execution,  though  the  sheriff  do  not  all  that  k  commanded  him,  if  he  have  war- 
rant to  do  what  ne  doth,  it  is  sufficient  for  the  party. 

Upon  a  capias  ad  satisfaciendum,  though  the  writ  be  never  returned,  the  exe- 
cution is  good. 


disobeyed. 


ir  the  sheriff 
extend  the 
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heir  within 
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writ  be  never  returned^  the  execution  is  good  ;  otherwise  upos        100S> 
a  capias  in  mesne  process ;  and  so  it  \%y  fieri  facias  with  de  ierris 
.el  caiallis  A.  B.,  ei  iUas  habeas  mch.  a  day,  ad  reddendo  G.  the 
execution  is  good,  though  the  writ  be  not  returned. 

16  H.  7.  6.  Upon  a  statute  staple  the  writ  issued  to  take 
his  body,  and  extend  his  lands  and  goods.  The  sheriff  returned 
an  extent  of  his  lands^  without  mentioning  his  goods ;  and  yet 
it  was  adjudged,  the  execution  was  good  as  to  the  party ;  for 
the  defendant  had  no  day  to  plead,  nor  any  prejudice;  and  so 
in  the  principal  case  the  law  required  no  summons,  nor  notice 
to  the  defendant,  nor  his  presence ;  and  if  he  had  been  alive,  the 
execution  would  not  be  avoided  for  his  absence ;  and  therefore 
I  think  the  inquisition  was  well  taken.  And  so  is  the  writ  of 
elegii  well  executed. 

Another  question  was  made^— -Admitting  the  execution  not 
well  made — whether  it  was  void  or  voidable  ?  But  this  is  by  way 
of  admittance  of  that  against  which  I  have  argued ;  and  therefore 
I  shall  say  little  to  it.  Yet  I  conceive,  taking  it  for  granted 
that  the  execution  was  not  well  made  in  respect  of  the  dieath 
of  the  defendant,  it  is  then  absolutely  void  ;  for  the  writ  was 
abated  in  facto;  for,  though  it  will  excuse  the  sheriff,  yet  it  will 
not  make  the  execution  good. 

A  recognizance  is  acknowledged, — the  recognizor  dies, — the  ^«  N*  B.  S67. 
conusee  takes  out  an  execution  without  a  scire  fadas  against 
the  heir  or  terretenant.    If  they  be  ousted,  they  shall  have  an 
assize,  which  shews  it  is  merely  void. 

There  is  an  objection  in  this  case  upon  the  yerdict,  which 
was  not  made  at  the  bar,  which  hath  stuck  with  roe.  Upon  the  F.  N.  B.  260. 
return  of  the  writ  of  elegit  nothing  appears  to  the  contrary ;  Reg.  899. 
and  it  shall  not  (d)  be  supposed  but  that  the  defendant  was 
alive.  The  writ  of  elegit  is,  first,  quod  liberet  ei  omnia  cataila 
ad  valentiam  prcedict.  mille  librarum :  and  then  follows,  et  si  ca* 
talla  prcedict.  non  sufficiunt  in  valore  prasdict.  mille  librarum^ 
tunc  cataila  prcedict,  si  subius  valorem  nee  non  medietet.  terra" 
rum^  liberarifaciat.  So  that  the  delivery  of  the  lands  is  but 
conditional,  &c.,  ^*  if  the  goods  be  not  sufficient."  And  the  in- 
quisition finds  nothing  touching  the  goods,  as  it  is  found  in  this 
verdict,  which  finds  only  the  lands,  and  the  delivery  of  the 
moiety  of  them  to  the  plaintiff  *s  lessor. 

But  to  this  I  give  a  double  answer : — 

First,  It  is  observable  that  the  words  of  Westminster  2.  are 
quod  liberet  ei  omnia  cataila  debitoris  exceptis  bobus  ei  afris  de 
caruca  et  medietatem  terra:  suce  quousque :  and  they  are  the 


(d)  "  Not  "'supplied  by  the  Editor. 
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1663.       MiM  words  bb  are  in  the  Statute  De  Mereaioribusy  and  27  B.  9. 
^"^^'^^^^^     e.  9*  of  the  Statute  Staple ;  and  the  execution  goes  out  joint 
Harwood    ^ii^pg  against  goods  and  knds  ;  and  there  are  no  words  in  the 
PiiiLLiPi.     Statute  of  Westminster  2.  that  the  land  shall  not  be  extended 
if  the  goods  be  sufficient.    But  it  was  the  wisdom  of  the  law, 
though  they  allowed  that  kind  of  proceeding  amongst  mei^ 
chants  for  hasty  payment  of  their  debts,  to  take  both  goods  and 
lands ;  yet  a  reoognieanoe  or  judgment  being  records  at  com- 
mon law,  they  made  the  exposition  agreeable  where  it  might  be 
The  course  of  without  prejudice  to  the  course  of  common  law,  which  was  net 
law  wunoT    ^^  seiee  the  lands ;  no,  not  in  the  King*s  case, whilst  the  goodi 
to  seize  the    were  suffloient. 

land  for  debt, 

even  in  the  King^s  case,  if  the  goods  were  sufficient 

If  under  a  But  I  take  this  clause,  ^^  et  si  prit^^  though  in  words  con- 

S'shCTiff^  ditional,  to  be  but  directive ;   for  if  the  sheriflf  shall  returo 

shall  return,  ^^  nulla  hona^\  and  so  extend  the  land,  the  extent  is  good, 

^^tuOiabona^''  though  in  truth  he  had  goods  sufficient ;  and  no  averment  shall 

and  extend  * 

the  land,  the  be  against  the  sheriff's  return.  And  by  the  same  reason,  if  die 
^^^^  i^  sheriff  make  no  return  at  all  as  touching  the  goods,  it  beio| 
fntnith th?  but  a  directive  clause,  I  conceive  the  execution  as  to  the  lands 
goods  were  is  good,  though  the  sheriff  might  be  amerced.  And  the  book  of 
If  the  sheriff  ^^  H.  7.  6.  cited  before,  of  the  execution  of  a  statute  is  a  war* 
make  no  re-  rant  to  my  opinion ;  for  though  there  vras  no  such  conditionsl 
toSI^h'fnJ^thS   ^^^"^  *"  *be  writ  of  execution  of  a  Statute  Staple  as  it  is  io 

goods,  it         elegit,  yet  the  foundation  of  both  writs  was  the  same  :  bat  it 
eing  but  a      jg  discretional, 
directive 

clause  which  mentions  roods  in  the  writ  of  elegit,  as  to  he  taken  first,  $embU  that 
the  execution  as  to  the  land  is  good. 

Inayerdict,        But,  secondly,  I  say  in  a  verdict,  the  not  finding  of  collate* 

ing  of  coiia-  ^^  matters  shall  be  supplied ;  and  the  law,  which  is  favourable 

teral  matter  to  verdicts,  will  suppose  the  jury  doubt  of  nothing  but  what 

pli^d^Sr  relates  to  the  matter  in  question  before  them.    The  question 

tendment.  grew  concerning  the  land ;  and  therefore  the  jury  found  the 

'^^^  ^  hi  ^^'  inquisitions  concerning  the  land,  and  meddled  with  notbiof 

▼erdicts,  and    else. 

will  suppose 

the  jury  doubt  of  nothing  but  what  relates  to  the  matter  in  question  before  them. 
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KEATE  V.  CLOPTON.  (a),  mo. 

Tr.  13  Car  2.  Rol.  346.  ^-^^v^w 

(Where  T.  C,  seised  of  certaio  lands  in  fee,  acknowledged  a  Statate 
Staple  to  A*  and  H, ;  and  the  conusees,  after  his  decease,  sue  out 
an  extent  on  the  statute  during  the  minoritj  of  his  heir ;  and  in  the 
writ  of  extendi  Jfbdat^  thtifB  are  these  wotdB^'^Hiii  aUeui  hmrmU 
ihflru  mtaiem  exiHenU  jure  hmrediiario  deicendenmif  the  eiecntion 
of  this  extent  being  had  during  the  minority  of  the  heir^  is  abso- 
lutely Toid,  althoagh  the  heir  consented  to  it,--and  not  Toidable  onlj* 

Construction  of  acts  of  parliament.) 

BriDOMAN,  C.J.  Harr.MSS. 

Richard  Keate    bringa  an    ejeciione  Jtrrnte    against  John  No.  ss^fol. 
Clopton  upon  a  lease  by  William  Lucas,  3  Apr.y  13  Car.,  for  ^J- 
five  years  from  the  Annunciation  then  last  past.    The  Jury    ^ 
find  a  special  verdict,  (b) 

Upon  the  record  the  case  is  this :-— Thomas  Clopton,  being 
seised  in  fee  of  the  lands  in  question,  8  Junii,  14  Car.  acknow- 
ledges a  recognizance,  in  the  nature  of  a  Statute  Staple,  of 
flOOO/.  before  the  Lord  Chief  Justice  Bramston,  to  Andrews 
and  Hand.  Afterwards,  Tr.l6  Car.,  there  is  a  judgment  against 
him  in  the  Common  Pleas,  for  SOO/.  debt,  and  3/.  damages,  at 
the  suit  of  William  Lucas,  lessor  of  the  plaintiff.  Thomas 
Clopton,  SO  July,  1650,  dies,  John  the  defendant,  his  son  and 
heir,  being  within  age,  and  not  of  the  age  of  twenty-one  years 
till  1658 ;  the  conusees  of  the  recognizance,  or  statute  after  his 
death  sue  out  an  extent,  and  upon  a  mortuus  returned  take 
out  another  writ  of  extent,  whereby  the  sheriff  is  commanded 
Tper  sacramentum  proborum  et  legaliwn  hominumy  Sfc.  per  quos^ 
SfC.y  to  extend  as  well  all  the  lands  which  were  the  said  Thomas 
Clopton*s  tempore  recog,  ejusdem  debitij  vel  unquam  postea^  nisi 
alicui  hceredi  infra  cetai.eanst.  Jure  hasreditario  descenderunt^quam 
omnia  bona  et  catalla^  Src.  Upon  which  writ,  amongst  othersi 
the  lands  in  the  declaration  are  extended;  and  upon  a  liberate^ 
teste  18  Junii,  1651,  delivered  to  the  conusees,  Andrews  and 
Hand,  18  Aug.  1651.  Then  William  Lucas,  in  p.  1657,  takes 
out  a  scire  facias  against  the  terretenants  upon  the  Judgment 
suffered  by  Thomas  Clopton,  Tr.  16  Car.  1.;  upon  which  Johfi 
Clopton,  son  and  heir,  is  returned  terretenant,  and  appear^. 
And  in  Michas.  13  Car.  S.,  William  Lucas  hath  judgment 
against  John  Clopton,  and  upon  an  dept  hath  the  lands  in 
the  declaration  delivered  to  him  for  a  moiety ;  and  he  ent^rsy 

I       ■  ■  ■      ■  ■  ■■  1  III  ■        ■  ■■■  IM^i^-l— ^^^ 

(a)  **  Adjudged  10  Mali,  1666,"*  the  case. 

MS.  Harg.  No.  AS,  fol.  76.    la  Car*  {h)  In  the  mannseriiil  Ih^  qieekd 

ter's  Reports,  p.  18»  it  is  stated  tbat  verdict  is  set  forth:  bat  the  case 

the  rcsoluUoa  of  the  Court  was  de-  leems  to  be  fully  stated  in  aigu- 

livered  by  Chief  Justice  Bridgnqan.  m^t. 
The  Roll  cofitains  a  long  entry  of 
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166(r«        ffnJleaseth  to  the  plaiotiff*,  who  enters;  and  John  Cloptoit^  Jif 
^^^^^^^     the  command  of  Andrews  and  Hand^  the  conusees,  ejected  bioir 
Keate  Yt  appears  here-  that  John  Cloplon,  the  heir,  consented  to^ 

Clopto!!^  the  extent  upon  the  recognizance  made  by  Andrews  and  Hand ; 
for  he  enters^  and  ejects  the  pteintiff^5y  this  command.  He 
bad  no  title  of  his  own  to  enter  upon  Lucas,  who  had  the 
land  in  extent  upon  the  subsequent  judgment ;  and^  therefore, 
his  entry  by  their  command  could  not  be  but  in^  Ihehr  right; 
and  so,  quantum  in  se,  was  ff  consent  to,  and  admittance  of  the 
extent  upon  the  statute  to  be  good,  and  in  esse. 

And,  therefore,  the  question  is,  whether  this  extent  upon  the 
recognizance  in  nature  of  a  statute,  being  made  upoa  the  landi 
of  the  heir  during  his  minority,  and  the*  writ  of  extent  being 
with  a  nisiy  (nisi  alicui  hceredi  infra  cetat.  earisi.jure  hctredHario 
descend.)  be  totally  yoid  against  the  heir,  and  all  ethers,  so 
that  the  heir  cannot  admit  or  make  it  good,  if  he  would,  but 
that  a  stranger  to  the  heir  shall  take  advantage  of  theiUegality 
and  nullity  of  it,  as  if  there  were  no  such  extent,,  though  the 
heir  consent  unto  it. 

That  this  extent  upon  the  recognizance,  or  statute,  daring 

the  infancy  of  the  heir,  is  void  primdfacie^  and  in  some  degree, 

and  not  only  voidable,  cannot  be  well  denied.    In  the  case  of 

a  Statute  Merchant,  where  the  writ  of  extent  hath  the  same 

words  as  here  {nisi  aHcui  hmredi  inpa  cetaL  exist. ^  Sfc.  ^ 

Temp.  B.  1.     scenderit)  the  sheriff  extended  the  lands  descended  to*  au  in^ 

18  £.  3.'      '  iant;  and  it  was  adjudged  that  an  assize  lay  for  the  infant,  ai 

Exec.  77.         y^eij  against  the  sheriff  himself,  and  his  under-sfaeriff  who  did 

18  e's.  33.'     i^  hy  his  command,  as  against  the  conusee;  and  the  wife  of  the 

47  Ass.  4.  et     conusor  who  had  been  endowed  by  the  heir,  her  dowry  being 

c'c.  890        extended,  did  also  maintain  the  like  assize.   And  though  some 

of  those  authorities  give  the  reason,  because  she  was  his  wife, 
and  dowable  before  the  statute  acknowledge;  yet  the  law  is 
the  same  where  the  statute  was  acknowledged  before  her  in« 
termarriage ;  the  reversion  being  privileged  by  the  minority 
of  the  heir. 

The  law  is  the  same  to  this  purpose,  as  I  shall  shew  anon^ 
between  an  extent  upon  a  Statute  Staple,  or  recognizance  in 
nature  of  it,  as  it  is  upon  a  Statute  Merchant.  The  extent 
•upon  the  infant  heir  is  so  void,  that  he  may  bring  an  assize. 

But  by  construction,  or  operation .  of  law,  an  act  or  thing 
may  be  said  to  be  void  in  several  degrees.  (J)  It  may  be  void  by 
•construction  to  all  purposes  as  if  it  were  never  done,  so  that 
all  persons  may  take  advantage  of  it : — it  may  be  void  as  to 
some  person,  or  to  some  purposes  only ;  as  if  it  be  pleaded^ 


{i)  *'  See  my  Reporte  839,  Austin     compared  together.''    OrigiDal  note 
and  Gervase*s  case,  aod  Hobart  77,     jn  the  margin  of  the  manuscript. 
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mnA  not  otherwise,  &c. — An  act,  or  thing  may  be  so  void,  by       1660. 

t»peration  of  law,  as  tbfft  yet  be,  for  whose  benefit  it  is  to  have     ^-^V^^ 

•it  made  void,  may  yet,  if  he  will,  make  it  good ;  and  if  he  do       K«atb 

'eo,  it  shall  be  good  as  against  hfm,  and  all  other  persons  what-  Ci^p^o,f^ 

•soever ;  and  in  the  mean  time,  primd  facie,  it  is  void  in  con-  j^na^t  or 

struction  of  law  as  against  all  persons.    Upon  these  heads  thing m«^, by 

divers  instances  may  be  given,  which  will  be  not  necessary  op'?!lI*^^*"' 

now  to  insist  upon :  but  rather  to  examine  under  which  of  void  to  all 

these  degrees  his  case  falls.  purposes  as  if 

^  it  had  never  . 

Iieen,  so  that  all  persons  may  talce  advantage  of  it  It  may  be  void  as  to  some  per- 
sons, or  to  some  purpose  only.  It  may  so  be  void  as  that  he,  for  whose  benefit  it  is 
to  have  it  made  void,  may,  if  he  will,  make  it  good ;  and  if  he  do  so,  it  shall  be 
good  as  against  him,  and  all  other  persons;  and  in  the  mean  time  it  is  void  in  con- 
•strnction  of  law  as  against  all  persons. 

Upon  the  first  opening  of  the  case,  I  inclined  to  think  that 
the  heir,  of  full  age,  might  consent  to  an  extent  during  his  in- 
4GiDcy ;  and  that  it  is  not  absolutely  void  against  all  persons ; 
4Uid  so,  as  against  Lucas,  the  lessor  of  the  plaintiff|  if  the 
heir,  whose  land  is  extended,  submits  unto  it,,  it  may  seem  to 
he  not  without  the  countenance  of  reason*  For.  first,  quilibet 
potest  renunciare  juri  pro  se  inlrpducio,  this  provision  in  the 
writ,  noi  to  extend  lands  descended  to  the  infant^  was  made  for 
the  benefit  and  good  of  the  infant.  And  if  he  at  his  full  age 
consent  to  the  extent,  and  waive  this  advantage, — why  should 
he  be  hindered  ?  In  Sir  William  Drury^s  case,  where  this  rule  lo  Co.  isi. 
•is  cited,  a  bond  for  appearance  by  the  sheriff  with  one  surety  ^^  ^^^ 
or  two,  not  sufficient,  is  good,  notwithstanding  23  H.  6.  c.  10. 
requires  more  than  one  and  sufficient  sureties,  and  that  any 
^bond  in  any  other  form  by  the  sheriff  shall  be  void.  But  the 
words  of  the  statute  shall  be  construed  more  for  direction 
4haa  constraint. 

In  our  case,  the  agreement  to  the  extent  had  during  the  in- 
Ancy,  is  so  far  from  waiving  an  advantage,  that  it  may  seem 
•rather  to  give  him  a  great  advantage,  and  prevent  a  great  mis- 
chie£    The  extent  in  this  case  was  at  SOO/.  per  annum  for 
SOOO/.y  ihe  liberate  was  in  August  1651;  and  1900/.  of  this 
2000/.,  by  computation  of  time,  was  raised  before  the  ejectment 
lease  was  sealed  by  Lucas,  the  lessor.     If  this  extent  be  ab-  Money  re- 
solutely void  whether  the  heir  will  or  no,  then  the  conusors  or  ^^^^^  under 
their  executors  might  extend  de  novo^  and  no  part  of  the  1900/.  ri^ht,  whe- 
be  discounted  ;  and  the  heir  put  to  play  an  after  game  for  the  tber  to  be  re- 
profits  received  by  the  conusors  upon  the  void  extent;  and  if  n^^* 

they  be  dead,  as  against  the  executors,  he  hath  no  remedy  at  all.  The  executor  • 

'    of  one  who 
receives  money  under  colour  of  a  right  cannot  be  compelied  to  repay  it 

So  that  is  one  mischief  to  an  infant  heir,  that  though  the;  ex<- 
tenders  have  received  the  amount  of  their  dd>t  daring  his 
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lOdd.       minority,  tbey  may  extend  de  nofoo  at  bis  full  age,  if  by  agr^ 

^"^""^^^      meat  to  the  extent  he  cannot  make  it  good* 

KsATE  Secondly,  Though  the  writ  of  extent  is,  tnsi  dkui  haareH 

Gi^oFTON*     ^^fi^^  (Biat.^  jet,  muUa  quas  fieri  non  debentj  facta  valent  ••  so  ftr 

at  least  as  not  to  make  a  nullity,  especially  in  the  execotion  of 

Bil.  le  &  IS    writs,  which  the  law  favours.    In  Harwood  and  Phillip's  case 

^*  ^  in  this  Court^  whereas  the  writ  of  elegii  upon  a  recognisance 

1  Brl  Rep.*       out  of  Chancery  was  to  appraise  the  goods  in  praeniid  of  the 

1^^""^^.    defendant,  qui  quod  Thomas  forei  parte  prxmonUus  (or  as  iv 

^  the  register,  parte  prasmuniendus)  si  interetse  voluerit/  the 

^*  defendant  died  after  the  teste,  and  before  execution  of  the  wrifa 

so  that  he  could  not  be  prasmonitus^  yet  the  execution  was  ad« 
judged  good ;  and  the  law  is  the  same  if  the  sheriff,  though  he 
were  alive,  did  execute  the  writ  without  summoning  him  to  be 
present.  The  words  shall  be  tdken  as  directions  whicb^  though 
hot  pursued,  shall  not  make  the  execution  void. 
5  Co.  Hoe'ft  So  a  fieri  facias  ^  ita  quod  habeas  der^arios^  SfC.  /  or  a  e^gfias  ad 
^^'^  satisjbdendum  ita  quod  habeas  corpus  in  cur.y  such  a  day^  wMcb 

seems  conditional,  is  well  executed,  though  not  returned.  That 
case  of  Harwood  and  Phillips  was  stronger ;  for  the  el^ii  ran 
to  deliver  the  goods  ad  valentiam  of  the  debt,  et  sijbrte  eaiatta 
prmdicta  non  sufficiunt  in  vahreprasd.  milk  librarum^  tune  caiaUa 
prcedicta  sic  subtus  valorem^  nee  non  medietatem  term  liberari 
Jhdat.    This  was  a  condition  precedent  according  to  the  letter 
of  the  writ,  bejbre  he  should  extend  the  land.    And  it  appears 
tiot  whether  the  goods  were  sulBcient  to  the  value  of  the  debt 
or  not,  yet  the  extent  of  the  lands  was  good,  admit  be  make  no 
return  at  all  touching  the  goods,as  the  book  16  H.  7.  6.  puts  it. 
And  it  may  seem  more  reasonable  here  that  the  execution  of 
the  extent  upon  the  lands  of  the  heir  within  age,  (notwithstand- 
ing the  words  of  the  writO  should  not  be  totally  and  absolutely 
void,  for  that  the  lands  are  found  by  the  Jury,  and  not  ex-* 
tended  by  the  sheriff  upon  his  own  head.     He  hath  no  power 
by  the  writ  to  inquire  of  the  age  of  the  heir,  or  to  inspect  him; 
or  to  know  whether  land  descended  to  him,  or  not.     And  the 
liberate  (wherein  this  case  difiers  from  a  Statute  Merchant) 
upon  which  possession  is  delivered,  hath  no  words  of  excep- 
tion, nisi  alicui  hasredi  infra  mtat.^S^.  /  but,  generally,  to  ds« 
liver  the  land  extended. 

But,  notwithstanding  the  objection,  I  am  of  opinion  that  this 
10  Ccu70  7S.   extent  upon  the  in&nt  is  totally  void ;  so  that  any  stranger  msy 

take  advantage  of  it.  And  I  ground  myself  upon  the  difiersnoe 


(if)  The  report  of  Harwood  and  Mr.  Umfreville  to  the  manuscript  in 
Fhillips  n  In  p.464,  in  this  Volame.  the  British  lioBtam,  No.  M  aoi  57/ 
The  icieieBCGS  ia  the  nmrgin  are  hy 
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taken  ia  the  case  of  the  Maralialsefty  between  sn  act  done  bji        16a6i 

one  as  a  minister  of  justiee)  «ho  hatk  no  authoritj ;  and  where     ^"^"^^^^ 

lie  hath  authority,  but  execiltee  it  but  in  part,  or  there  is  some       KaATg 

error  in  the  execution  or  the  writ.    When  he  hath  no  power    ctoiiroif. 

or  authoritj,  it  is  merely  Toid ;  as  in  the  principal  ease  there^ 

an  action  of  false  imprisonmetit  lay  against  the  officers  of  the 

Marshalsea,  for  executing  a  writ  in  a  case  where  that  Court 

kad  no  jurisdiction,  (e)  That  the  sfaeriffbad  BoauHlority  by  the 

writ  to  extend  these  lands,  descended  to  the  infant  beir,  ap* 

pears  by  the  negative  words,  irft^,  &c.    And  by  the  authorities 

cited  before,  assiee  or  trespass  lay  against  the  sheriff  himself 

for  extending  it.    If  the  sheriff,  notlrithstailding  the  prohiM*  Hob.  47. 

tion,  had  a  power  by  law  to  extend  upon  the  heir,  he  could  s^^b.^g 

not  be  liable  for  an  assise  or  trespass,  though  punisbable  for  a  case. 

contempt  in  disobeying  the  dft-ectiotts  of  the  trrit.  CoimtMof 

But  fiirther  to  clear  the  point,  that  the  sheriff  had  no  auth<H  Ratlaad*! 
rity  io  extend  the  infant's  lands,  we  must  go  a  little  further  ^^*^' 
than  the  words  of  the  writ,  to  the  statotee  w4iereupon  tMs  nt&^ 
mm  is  grounded.  The  words  of  the  recognisance  or  statute 
(aeoordlng  to  the  act  of  SS  H.  8.  c.  6.>  run,^^^  SI  iefieeto  in 
$$ln§mney  eurrat  super  mcy  hcBredesy  ei  twecut&nSB  mmsy  p&na  in 
siiUuto  stapuli  de  debitisy  SfC.  ordinat.^*  and  that  statute  of  99 
IL8.,  upon  which  it  is  grounded,  giTCS  the  llkd  process  and 
eaoacution  in  every  point,  degree,  and  condition^  as ;  hath  beeti 
wed  upon  any  oligection  of  the  Statute  Staple.  So  that  be4h 
the  reoognicMince  itself,  and  tbe^tof  29  R.  8.,  refold  to  thtt  8ta^ 
t«le  of  the 'Staple^  97  E.  S.  c.  9. 

That  statute  of  97  E.  8.  provides,  that  the  writ  of  extent 
ahall  be  returned  into  Chandery ;  and  thereupon  due  execution 
shall  be  made  from  day  to  daj,  in  manner  as  is  contained  iit 
the  Statute  Merchant. 

The  Statute  Merchant,  to  which  it  refers,is  13  B.  1.  De  Mef^ 
eaioribuB/  for  the  other  of  Acton  Bur^  reacheth  not  to 
lands.  By  that  Statute  of  Meteatoribus^  a  a^d$  hpio  issue 
against  the  debtor ;  and  if  a  non  imenius  be  returned,  or  if  the 
be  taken,  and  pay  not  the  debt  within  a  quarter  of  a  year, 
his  land  shall  be  delivered  to  the  conusee  by  reasonabli^  ex* 
tent :  and  if  the  debtor  dicj  the  conmee  shall  have  no  auihdrU^ 
(so  the  words  are)  *^  to  take  the  body  of  his  heir;  but  he  shall 
have  his  Umdj  as  before  is  said^  if  he  be  ofage^  or  tisihen  he  shall 
k  offlillage^^^  until  he  hath  levied  of  the  lands  the  amouttt^^ 
nent  and  value  of  the  debt  So  that  in  both  the  bases  of  a 
Statute  Staple,  and  a  recognisaiice  upoti  23  H.  8.,  the  process 
bath  ever  run  as  it  did  upon  13  E.  1.  De  Mercatoribus^  nisi 
aKem  hanredi  infra  stai,^  ^c,    Now  these  statutes  were  intro-  |. J'^  ^^^^^ 

■  '  bcrtlicase. 

(e)  See  p.  380,  in  this  Volume,  n.  (p) 
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1666.        doctive  of  a  new  law ;  for  at  the  common  law  a  common  per« 

^"^^^^^^     son  upon  a  recognisance,  or  obligation  of  that  nature^  cooU 

KsATB       ,1^^  ha^e  ezecation  of  the  lands  against  the  conusor  himself 

C&oFTOir.     ^^^^  '^^  against  his  heir,  who  is  not  bound  by  a  recognisance 

as  he  is  upon  an  obligation ;  the  words  in  an  obligation  being, 

oblige  me  eihasredes^  which  are  not  upon  a  recognisance ;  and, 

therefore,  neither  hath  the  sheriff  power  to  meddle  with  the 

lands,  nor  the  Court  to  award  other  execution  than  is  given  by 

the  statutes. 

The  words  themseWes  of  13  E.  L,  De  MercaUmbus^  seem  to 
be  express  enough,  that  he  shall  haye  no  authority  to  take  his 
Unds  till  he  come  of  full  age ;  for  the  words,  <'  no  mtiluh 
ritjfj^  in  reasonable  construction  ought  to  reach  to  the  whole 
clause,  so  fiur  as  it  concerns  the  infant  heir.  But,  however, 
the  matter  itself  makes  it  clear :  the  statute  saith,  ^<  He  shall 
have  his  lands  if  he  be  of  age^  or  when  he  is  ofJuU  ageJ^  He 
could  not  have  at  all  meddled  with  them  before  that  statute ; 
and  therefore  it  is  affirmaiioa  negansj  as  much  a^  if  the  act  had. 
said,  he  shall  not  have  the  lands  if  the  heir  be  wUhim  age;  and 
the  words,  nisi  haaredi  infra  asiat.  exist,  descenderuni^  being  ever 
since  that  time  put  into  the  writ  are  a  clear  evidence;  .it  was  so 
construed. 

There  will  be  a  great  difference,  therefore,  between  writs 
founded  upon  a  general  authority,  whether  given  by  the  coo* 
mon  or  statute  law.  They  may  have  restrictive,  or  limited,  ec 
conditional  clauses  in  them,  which  may  be  directive,  and  if  not 
pursued  may  be  cause  of  amerciament,  or  punishment  to  the 
officer  who  disobeys,  but  shall  not  make  void  the  execotion  of 
the  writ  in  other  things,  as  in  the  case  of  elegit  put  before 
upon  the  Statute  West.  2.  c.  18.  That  statute  did  not  com^ 
mand,  that  no  execution  should  be  of  the  lands,  if  the  goods 
were  sufficient ;  and,  therefore,  that  clause  in  the  writ,  ei  si 
forte  catalla  non  suffidunt^  &c  was  •  but  directive,  grounded 
upon  the  reason  of  the  common  law,  not  the  letter  of  the  sta- 
tute. And  so  in  the  cases  of  the  capias^  and  ^fieri  facias^  Qpt 
returned,  and  other  like  cases,  the  sheriff's  power  was  general, 
and  given  him  by  the  common  law,  and  not  restrained  by  ne- 
gative words.  But  where  the  power,  or  authority  itself  is 
originally  limited  or  restrained  by  the  act  of  parliament,  what- 
soever is  beyond  that  is  void,  as  without  any  authority  whatso- 
ever. By  the  statute  De  Mercaloribus  it  is  enacted,  That  the 
<^  body  of  the  debtor  shall  be  taken,  if  he  be  lay,"  and  the 
writ  is  directed  by  the  very  statute,  ^^  Q uod  corpus  prasdicti  A. 
si  kucus  sit  capiasy  &c/'  (and  so  the  writ  runs  in  our  very  case 
here  upon  23  H.  8.)  This,'  as  I  said,  is  affimuUvoa  neganSf 
that  if  he  be  not  lay,  a  capias  shall  not  go  against  hiiUf  If  the 
sheriff  upon  such  a  writ  take  a  clergyman,  because  his  autbp- 
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rity  was  grounded  upon  a  Btatute,  and  the  writ  gave  him  a        1606. 
special  power,  "  si  hicus  5i/,"  an  action  of  false  imprisonment     ^*^V^ 
will  lie  against  the  sheriiT,  which  is  a  much  stronger  case  than       Keats 
ours ;  for  there  was  but  an  implied  prohibition  in  the  writ :     CLOProif. 
bat  the  writ  here  is  in  the  negative,  and  an  express  prohibition, 
**  nisi  alicui  hmredij'^  &c.  Hoh.  47. 

In  Cox  and  Barnesby*s  case,  upon  an  elegit,  ancient  do* 
mesne  land  was  extended.  Admitting  it  was  not  extendible, 
yet  it  is  the  opinion  of  my  Lord  Hobart,  and  I  think  good  law, 
that  the  defendant  could  not  enter;  for  it  was  but  avoidable  bj 
audita  querela  at  most.  Neither  is  the  sheriff,  or  he  that  re- 
ceives possession,  subject  to  an  action  of  trespass,  as  if  it  were 
m  nullity ;  for  the  elegit  did  warrant  extending  and  delivering 
half  his  land  :  and  the  ancient  demesne  is  his  land  as  well  as 
the  other.  And  so,  if  upon  a  judgment  against  the  ancestor  a 
'  scire  facias  goes  out,  which  is  generally  terrarum  tenentibuSf 
and  an  infant  is  returned  tenant,  and  judgment  is  against  him 
by  default,  a  general  elegit  shall  issue.  And  in  such  case, 
though  the  extent  against  the  infant  may  be  avoided  by  error, 
or  audita  querela,  as  the  case  requires,  yet  it  is  but  voidable  ; 
for  the  Statute  of  West.  S.  c.  18.,  which  gave  the  elegit,  hath 
no  express  words,  nisi  alicui  hmredi,  &c.,  nor  is  there  any  men- 
tion thereof  in  any  of  the  writs :  but  it  is  avoidable  only  upon 
the  reason  of  the  common  law,  which,  in  debt  against  an  heir, 
allowed  him  his  age. 

So  the  statute  51  E.  3.  is,  Quod  nulli  distringas  per  averia 
caruccB  quamdiu  alia  rationabilis  districtio  super  ipsum  Jieri 
possit.  If  such  a  distress  be  taken,  it  is  not  void,  f^r  it  was 
good  at  common  law  ;  neither  shall  it  be  pleaded  in  bar  to  an 
avowry,  but  he  is  put  to  his  action.  But  whereas  the  statute. 
West.  2.,  which  gives  the  elegit^  is,  **  Quod  vicecomes  liberet  ei 
omnia  catalla  debit,  exceplis  bobus  et  afris  de  carucd/^  and  the  ^*  ^^^  *®^* 
usual  form  of  the  writ  is  accordingly,  ^'  Quod  omnia  bona  ei 
caialla  praster  boves  et  afros  de  carucis  suis,  et  medietat.  terrce^ 
Src,  per  rationabile  pretium,  et  extent,  liberari  facial  /"  if  the 
sheriff  in  such  case  deliver  averia  carucce,  I  hold  that  an  action 
of  trespass  lies  against  him  ;  for  both  the  statute  and  the  writ 
except  them  ;  so  fhatthe  sheriff  hath  no  authority  in  such  case. 
And  so  it  is  in  our  case,  both  the  statute  and  the  writ,  except 
the  lands  descended  to  an  infant  out  of  the  power  of  the  sheriff. 
And  so  now  in  construction  of  law  it  is  no  more  than  if,  upon 
a  writ  of  extent  against  A.,  the  lands  of  B.  are  extended  : — this 
extent  is  utterly  void  to  all  persons  and  purposes.  It  is  so 
void  that  the  stranger  must  bring  his  assize  or  action  of  tres- 
pass :  but  an  audita  querela  he  cannot  bring,  as  the  book  of 
6  R.  2.  is ;  for  that  the  sheriff  hath  no  colour  by  the  writ  to 
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deliver  bis  land*  It  may  be  raised  as  an  objection  against  ne, 
that  the  heir  in  such  case  may  have  an  audita  querela.-^  Elis. 
Moor's  Reports.  Upon  an  extent  the  sheriff  returned  the 
conusor  dead,  and  that  he  had  extended  a  rent ;  the  heir  with* 
in  age  brought  an  audita  querela.  It  is  held  by  Dyer  that  the 
writ  will  lie ;  for  his  death  appearing  by  the  return,  the  iofisnt 
shall  be  aided  by  audita  querela  /  or  otherwise  the  extent  shall 
be  void,  because  it  was  made  upon  the  possession  of  the  isfimt, 
— So  are  the  words  of  the  book,  which  incline  rather  that  it 
shall  be  void  than  that  an  audita  querela  will  lie.  And  the  ex- 
tent was  clearly  void  in  that  case  ;  for  the  conusor  being  dead 
at  the  teste  of  the  writ,  upon  a  nun-iuus  returned  the  aheriff 
ought  to  have  gone  no  further :  but  an  alias  extendi  o«ght  te 
have  iosued.  But  admit  an  audita  querela  did  lie  for  the 
stranger,  where  it  did  not  lie  for  an  eslranger  it  will  not  alter 
the  case ;  for  the  heir  being  a  privy  in  blood,  as  well  as  in  re- 
spect of  prejudice,  may  have  an  audita  querela  where  an  extent 
is  void,  though  a  stranger  cannot ;  as  if  the  money  be  paid  open 
a  stfitute,  fmd  the  statute  delivered  up  and  cancelled,  and  s 
forged  statute  made,'  he  shall  have  an  audita  querela. 

So  the  iasue  in  tail  may  have  an  audita  querela  upon  an  ei- 
tent  of  his  land  upon  his  father's  statute.  Sir  John  Ashbum- 
ham's  case,  Michaelmas,  S  Jac.  B.  R. ;  and  yet  the  extent  is 
void ;  and  he  may  enter  or  have  an  assize,  as  is  agreed  in  that 


case,  and  18  E.  3.  Ass.  77. 


So  that  I  hold  this  extent  is  purely  void,  as  if  it  never  had 
been,  being  done  without  authority; — as  if  upon  a  statute 
against  J.  S.  I  extend  the  lands  of  J.  D.,  this  will  not  hinder 
him  who  hath  a  judgment  against  J.  D.  to  take  the  lands  in 
execution. 

And  this  answers  the  obj^tion  of  the  other  side  ;  for  to  tlie 
first,— /A^r/  he  having  already  received  1900/.  maj/  extend  agm 
the  whole  statute^ — I  answer,  if  it  were  so,  it  was  the  folly  of 
the  guardian  of  the  infant  to  suffer  one  who  hath  no  authority 
to  receive  the  profits ;  (c)  and  the  same  objection  might  be  made 
if  the  conusee  without  any  extent  at  all  had  entered  and  re- 
ceived the  profits,  this  should  not  have  hindered  him  afterwardi 
Unnecessary     to  sue  out  an  extent :— no  more  here.    But  even  in  that  case  it 
£?"oUurof"  may  be  questioned  how  fiir  the  conusee  shall  be  estopped,  or 
right)  upon      the  profits  discounted,  if  the  heir  take  no  other  remedy  for  tke 
JkM^^  Pf^^^®  ^^^^^  received  upon  the  void  extent,  the  payments  and 

nizancet         discounts  upon  statutes  staple  and  recognizances  upon  SB  H.& 


upon  83  H.  8., 
are  properly 
examinable 
in  Chancery. 


(e)  It  is  added  iu  Carter,  as  a     trespass  for  the  infiLOt  for  the 
point  in  the  judgment,  that  "the      profits."  p.  SI. 
guardian  might  bring  an  action  of 
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being  ptop^ly  enmiMble  in  Chancery,  M6  ^qivitflfble  clotistiniiir-       ItfM. 
tioQ  being  made  there.  v^V%/ 

And  as  to  the  second  6bjection, — that  qUilibet  potest  tertUfi^  KtAts 
Hdre  juH  pro  se  introductoy — First,  here  is  no  right  inti'odDlced  Cioird* 
for  the  heir  by  the  statnte  93  H.  8.,  or  the  SI  E.  I. :  but  that 
right  is  presenred  which  he  had  before  the  statute  of  IS  £.  I. 
De  Mefcatoribus.  Bof,  Sdly,  if  he  conld  quit  the  right  belong- 
htg  to  himself;  yet  wh^i^  others  come  to  be  concerned  in  it,  and 
to  be  prejudiced  by  his  waiving,  it  comes  too  late ;  for  Lucas, 
the  lessor  of  the  plaintiff,  by  extending  upon  his  judgment  be- 
fore the  heirs  assent  to  this  extent  upon  the  statute,  comes  to  be 
concerned  ;  and  he  cannot  be  prejudiced  by  the  relation  of  a 
future  agreement  amongst  others. 

And,  in  truth,  this  last  reason  moves  me  to  be  of  an  opinion, 
that,  admitting  that  the  extent  upon  the  statute  were  not  so 
absolutely  void,  but  that  the  heir  might  have  made  it  good,  if 
only  the  heir  and  conusee  had  been  concerned  ;  yet,  as  this 
case  is,  he  cannot  avoid  it  after  the  time  that  Lucas  had  ex- 
tended ;  tor  the  execution  by  thcf  conusees  upon  the  statute, 
dnring  the  in  fiiAcy,  against  the  prohibition  of  the  writ  of  extent 
mrf  aUcui  hcsredij  SfC.  was  not  only  voidable,  but  certainly  void, 
in  some  degree ;  and  then  Lucas'  proceeding  to  an  extent  was 
lawful  at  the  time  of  his  extending  the  land ;  and  the  subse- 
quent agreement  of  the  heir  to  the  former  extent  shall  not 
relate  to  wrong  him,  who  had  done  nothing  but  what  he  law- 
fully might  do ;  and  to  make  him  to  lose  his  cost,  labour, 
and  charges,  and  to  delay  him,  and  fimstrate  the  benefit  of  his 
execution ;  for  that  were  both  against  the  rule  of  relations,  and 
the  reason  of  law. 

As  if  a  grant  of  a  rent  charge  be  made  to  a  man  and  his  heirs  C.  C.  144.  b. 
and  th^  grantee  dies,  the  heir  may  brinff  a  writ  of  annuity ;  V*®  ^^^^  ^^ 

®  '  •  dower  was 

and  so  make  it  a  personal  inheritance  whereof  the  wife  is  not  brought  of  it 
dowable.     But  if  she  have  brought  her  writ  of  dower  (which  ^y  ^^  ^^ 
she  lawfully  may,  because  it  was  prima  facie  a  rent-charge) ;  ^\j  himself 
now  the  heir,  to  the  prejudice  of  the  wife  who  had  brought  her  ^bi<^^  is 
lawful  action,  cannot  make  it  his  election  to  have  it  an  annuity.  ^  ^^Z^^* 
So  here  admit  the  heir  might  have  made  the  extent  good  which 
was  executed  during  his  minority  ;  yet  it  being  primd  Jbcie 
void,  and  Lucas  having  lawfully  taken  out  process  of  execution 
upon  his  judgment,  the  heir  cannot  afterwards  to  his  prejudice 
make  an  election  in  affirmance  of  the  first  extent. 

There  were  several  exceptions  taken  against  the  title  of 
liuoasy  the  lessor  of  the  plaintiff,  found  in  the  verdict ;  and  it 
cannot  be  denied  but  Ae  judgment  against  the  heir  upon  the 
tcirejadoi  is  erroneous ;  for  he  was  when  the  scire  facias  issued 
an  iniant,  and  appeared  by  attorney  :  but  he  was  of  full  age 

2i  2 
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16(HI.        when  the  judgment  was  given  upon  defiiult ;  but  that  judgment 

^'^^>^^     was  but  erroneous,  not  void,  and  must  be  avoided  by  him  by 

'^^^^       error,  or  audita  querela^  as  the  case  requires. 

CLorroN.        Secondly,  Divers  exceptions  were  taken  as  to  the  extent 

upon  the  elegit :  but  I  think  all  those  fall  off  in  this, — that  the 

verdict  expressly  finds  that  the  lands  by  the  inquisition  found 

to  be  a  moiety,  and  delivered  to  Lucas,  are  the  same  lands  and 

tenements  mentioned  in  the  declaration ;  and  so  judgment  is  to 

be  given  for  the  plaintiff. 


GEARY  V.  BE ARCROPT  (a). 
Tn  16  Car.  2.  Rot.   1362. 

^A.,  being  lessee  of  Chapter  lands  for  three  lives,  granted  the  premises 
to  B.  for  ninety*nine  years  if  the  cestui  que  viesj  or  any  of  then,  so 
long  life ;  apon  trust  to  permit  him,  A.,  to  enjoy  the  premises 
for  so  mnch  of  the  ninety*nine  years  as  he  should  life ;  and  after 
his  decease  to  permit  C,  the  wife  of  him  the  lessee,  one  of  the 
eeituiqueviesj  and  the  other  cestui  que  viet  saccessifely,  to  enjoy  the 
same  for  so  many  more  of  the  years  as  they  or  either  ef  them  should 
live.  B*  entered,  and  afterwards  A.  entered,  and  being  in  posses- 
sion, died.  G.  his  wife  then  entered ;  and  B.  died  intestate.  C. 
afterwards  surrendered  the  lands  to  the  Chapter,  and  took  a  new 
lease  for  her  own  life  and  that  of  her  son.  Upon  the  death  of  €• 
and  her  son,  before  the  expiration  of  the  ninety-nine  years'  term,  the 
Chapter  enter,  and  grant  a  new  lease  ; — ^The  administratrix  of  Bb, 
the  grantee  of  the  ninety-nine  years'  term,  claims  the  residue  of  the 
term. 

Held  by  Sir  Orlando  Bridgman  (b)  that  A.  was  a  good  tenant  at  will 
to  his  own  grantee  B.^-that  B.  was  occupant  on  the  death  of  A — 
that  his  term  of  ninety*nine  years  was  merged  in  the  freehold—* 
that  the  entry  of  C.  was  too  late  to  make  her  either  tenant  at  will 
or  occupant — that  at  B.'s  death  C.  became  occupant  of  the  free- 
hold—that her  surrender  to  the  Dean  and  Chapter  and  the  new 
lease  to  her  were  good,  and  that  the  claim  of  the  administratrix  of 
B.  was  groundless.) 

Bbidoman,  C.J. 

Harg.  M9S.         In  ejectione  Jirmas  of  a  house  and  lands  in  Fakenham,  on  the 
No.  58.  fol.67.  demise  of  Richard  Cooksey,  lessee  of  the  Dean  and  Chapter  of 

(a)  S.  C.  Carter  6S,  with  the  argu-  British  Museum,  No.  OS.  foL  SS.  b 

nents  of  the  other  three  Judges ;  an  accurate  note  of  what  appears  to 

and  in  1  Siderf.  346.  the  case  is  re-  be  an  argument  of  one  of  the  coui- 

porled  in  error :  S.  C.  also  in  Lev.  sel  in  this  case. 


S09.  and  in  2  Keb.  148,  250  and  :B85.         (5)  The  case  was  decided  _,_^ 
la  the  Hargrave  CoUection  in  the     the  opinion  of  the  Chief  Jutice,  it 
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Worcester,  the  case  upon  the  record  is  in  effect  this: — Sir        I6M; 
Francis  Egiock  being  lessee  from  the  Dean  and  Chapter  of     ^*^*v*^i/ 
Worcester,  for  the  lives  of  Dame  Elinor  his  wife,  and  Ann       Gzhjur 
and  Elizabeth  his  daughters,  by  indenture,  11  Jac.  grants  the   n     ^* 
premises  to  Dingley, — Habendum  from  the  day  of  the  date  for 
ninety-nine  years,' if  the  three  cestuy  que  vies^  or  any  of  them, 
should  so  long  live ;  provided,  and  the  indenture  is  declared  to 
be  made  only  upon  trust,  that  Dingley  should  permit  and  suf- 
fer Sir  Francis  and  his  assigns  to  have,  hold^  and  enjoy  the 
premises,  and  to  receive  and  take  to  his  and  their  own  use  the 
Tents  and  profits  thereof,  for  so  many  of  the  ninety-nine  years 
as  he  shall  live ;  and  from  and.  immediately  after  his  decease 
shall  in  like  manner  permit  and  suffer  Dame  Elinor  and  her 
assigns  to  have,  &c.  for  so  many  more  of  the  ninety-nine  years 
as  she  shall  live ;  and  afterwards,  upon  like  trusty  for  Ann  and 
Elizabeth  for  so  many  more  of  the  said  years  as  they  or  either 
of  them  shall  live. 

It  is  found  that  Dingley  entered,  and  afterwards  Sir  Francis 
entered,  and  November,  1623,  being  in  possession  thereof| 
died ;  and  that  after  his  death  Dame  Elinor  primo  intradiy 
and  was  seised  or  possessed  proui  lex  postulai;  and  she  being  in 
possession  prout  lex^  ^c,  Dingley,  1693,  obiit  intestai.y  and  she 
afterwards  surrendered  and  took  a  new  lease  fS  Car.  2.  for  her 
own  life,  and  her  son  John's  lifei  to  tfiem  two ;— whereupon 
livery  was  given. 

That  afterwards  Dame  Elinor  and  John  died,  and  the  Dean 
and  Chapter,  by  their  attorney,  entered ;  and  after  demised  to 
the  plaintiff ^8  lessor,  John  Cboksey,  who  entered  and  leased  to 
the  plaintiff;  and  that  the  defendant,  by  command  of  EllizabetU 
Egiock  administratrix  of  Dingley,  entered  upon  him. 

The  general  question  is,  who  shall  be  occupant  when  Sir 
Francis  Egiock,  who  was  tenant  for  the  three  lives,  died  T 
the  consequence  whereof  is  said  to  be  this : — If  Dame  Elinor 
were  occupant,  then  is  the  lease  for  ninety-nine  years  (derived 
out  of  the  first  lease  for  three  lives)  still  in  being,  Elizabeth, 
one  of  the  cestui/  que  vieSy  being  still  alive, — and  so  the  Dean 
and  Chapter's  lease  is  void.  But  if  Dingley  were  occupant^ 
then  is  the  lease  for  ninety-nine  years  in  him  drowned  in  the 
freehold  for  three  lives,  and  then  the  defendant's  entry  upon 
the  plaintiff  by  the  command  of  Dingley's  administratrix  is  not 
good ;  and  then  also  Dame  Elinor  (being  in  possession  when 
Dingley  died,  who  was  tenant  for  the  three  lives,  by  the 

being  hdd  by  three  Judges  in  the  error,  that  C.  the  wife  of  A.  was  oc» 
Common  Pleas,  and  by  Uie  whole  capant,  and  that  the  term  of  ninety- 
Court  of  King's  Bench  on  a  writ  of     nine  yeara  was  not  merged. 
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1666.  first  occupaticy  after  the  death  of  Sir  Francis)  is  become  the 
^"^"^^^^  second  occupant,  and  so  had  power  to  surrender;  and  tb^n 
Geabt       ^i^g  i^^gg  Iq  ^gj.  QQ  j  Y^QY  g^jj  ^^  good ;  and  they  being  deady 

BEAacBorr.  ^^®  °^^  ^^^^  ^Y  ^'^^  Dean  and  Chapter  to  the  lessor  of  the 
plaintiff  is  good. 

The  sole  point  that  was  debated  at  the«bar  was  this :— Sir 
Francis  Egiock,  tenant  pur  outer  viesy  leaseth  to  Dingley  for 
years,  and  enters  and  holds  as  tenant  at  will,  and  dies,  whereby 
the  will  determines,  and  the  freehold  is  in  abeyance,-^whether 
Dingley  shall  be  occupant  nolens  voknsy  or  that  Dame  Elinor 
by  her  entry  shall  be  occupant  of  the  freehold. 

The  case  so  put  is  but  this : — ^A  tenant  pur  outer  vie  makes 
a  lease  to  B.  for  years ;  B.  leaseth  at  will  to  bis  lessor  A.|  the 
tenant  |}t£r  outer  vte,  who  dies ; — whether  B.  be  occupant  nolens 
volensj  or  another  who  after  entered  and  occupied. 

But)  before  I  argue  this  point,  it  is  necessary  to  make  it  to  be 
the  case ;  and  therefore  it  is  enquirable  whether  there  be  a 
tenant  for  will  in  the  case ;  and  what  estate  Sir  Francis  Egiodc 
bud  by  his  entryi  whether  he  was  a  disseisor,  or  a  ten^int  at 
will,  or  at  sufferpiQce.  For  if  he  were  a  disseisor,  then  the  point 
of  occupancy  is  out  of  doors ;  for  there  is  no  re-entry  by 
Dingley  found  in  the  special  Terdict  during  the  life  of  Sur 
Francis ;  and  so  his  estate  for  years  being  turned  to  a  right, 
when  Sir  Francis  died  that  estate  could  not  be  extingaished, 
nor  could  there  be  any  occupancy,  the  estate  by  disseisin  de» 
scendipg  to  the  heir. 

As  to  that,  the  case  upon  the  verdict  is  this : — Sir  Francis 
Egiock,  being  tenant  for  three  other  lives,  by  indenture  leas- 
eth to  Dingley  for  ninety-nine  years,  if  the  three  cestuy  que 
vies  or  any  of  them  live  so  long;  ^^  provided,  and  the  indenture 
is  declared  to  be  only  upon  trust  that  Dingley  shall  peaceably 
permit  and  suffer  Sir  Francis  and  his  assigns  to  have,  hold, 
and  ei\joy  the  premises,  and  to  receive  and  take  to  his  and  their 
own  use  and  uses  the  rents  and  profits  thereof,  for  and  during 
so  many  of  the  said  ninety-nine  years  as  he  shall  live.''    And 
it  is  found  ^^  that  Dingley  entered,  and  was  possessed ;  and 
that  Sir  Francis,  ajler  the  making  that  indenture^  postea  inirih 
vt(,  and  continued  in  the  possession  of  the  premises." 
Upon  which  two  things  are  to  be  considered,— 
First,  it  is  not  found  when  Sir  Francis  entered — whether  be- 
fore or  after  Dingley 's  entry :  and  if  before,  then  he  caqnot  be 
tenant  at  will.    But  it  shall  be  reasonably  understood  that  he 
entered  after  Dingley's  entry ;  for  it  is  first  found  that  Dingley, 
by  virtue  of  the  indenture,  did  enter,  and  was  possessed ;  and 
of^iwdicr    ?^^  ^"^an^^"  Egiock's  entry  being  after  found  (though  not  when) 
litaiiL   ^      ^^  ^^^1  ^  understood  in  a  verdict  to  be  after  the  other.    And 
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that  appears  to  be  the  more  titer,  for  that  it  is  foabd  tbal.       KMtf. 

afker  his  entrj  he  cootinaed  in  possessioD,  and  beings  ia  p6»*  ^^'V^^^ 

aessioD,  died.     But  be  could  not  have  continued  in  possesion  Gzamy 

till  bis  death,  by  virtue  of  bis  entry  after  the  indenture  made,  Bj|iJ1*-w^ 
if  Dingley'sentry^  by  virtue  of  the  indenture,  bad  not  b^n 
before  bis. 

The  second  is  this :— It  is  not  found  that  Sir  Francis  Egiock  Where  A. 

did  enter  or  continue  in  possession,  either  by  the  licence  or  ?^H  ^^ 

command  precedent,  or  by  the  assent  subsequent  of  Dingley.  upon  trust  to 

So  that  it  rests  merely  upon  the  trust — whether  this  trust  ex-  permit  Um, 
pressed  in  the  indenture  be  sufficient  to  make  a  tenancy  at  wiU,*  rentsandpro- 

or  to  Warrant  Sir  Francis  Egidck's  entry^  for  entry;  for  if  it  fits  to  the  use 

do  not,  then  Sir  Francis  is  a  disseisor.  B.  haJini  en- 

teredy  and  A.  afterwards  entered  on  the  lands ;  A.  becomes  teriaat  at  will  to  B., 
not  a  disseisor. 

In  Winnington's  case  it  is  found  by  the  verdict,  ^^  tbsit ^  Co.  59. 
Robert  Winnington  infeefied  Birkett  upon  condition  to  re* 
infeoff  him  for  life,  remainder  to  his  son  in  fee ;  by  force 
whereof  Birkett  was  seised  in  fee  per  [quod  quidem  Jeofinentm 
the  feoffor  Robert  entered  and  took  the  profits  absque  contra* 
dictume  sive  agreamenio  del  Jkoffee.  It  was  resolved  in  that 
case,  that  ^^  although  the  intention  of  the  parties  was,  that 
Birkett  the  feoffee  should  let  it  to  him  for  bis  life ;  yet  his 
entry  by  tort,  and  taking  the  profits  without  the  agreement  of 
the  feoffee,  was  a  disseisin."  And  it  may  be  urged  here,  that 
a  trust  is  but  matter  of  equity,  and  gives  no  estate ;  and  an 
estate  at  will  is  an  estate  in  law.  Secondly,  that  the  trust  is 
not  to  lease  or  grant  it  to  bim,  but  to  permit  and  suffer  him  to 
have  and  hold,  &c. 

If  a  man  covenant  to  permit  and  suffer  another  to  have,  hold, 
and  occupy  Black  Acre  a  die  daiusy  for  life, — this  is  but  a  cove- 
nant, and  no  lease.   And  so  the  law  will  not  expect  any  livery ; 
and  therefore  he  shall  not  be  tenant  at  will  by  his  entry.    Tr. 
5  Jac.  B.  R.  between  Tooker  and  Squire.    And  it  hath  been, 
lately  adjudged  in  this  Court  between  Brady  and  Brady,  that  H.  15  (S^  16    ^ 
an  action  would  lie  upon  an  assumpsit^  that  plaintiff  would  P®r*^^^^*»i^       ' 
mit  defendant  to  have  the  use  and  occupation  of  such  a  close  Rep.  387.  (c) 
quamdiu  ambabus  pariibus  placuerity  that  he  would  pay  SOI,  a 
year,  for  every  year  wherein  be  should  have  the  use  of  the  said 
close  ex  permissione  proidictd.    For  it  is  no  lease  at  will, 
neither  is  the  20/.  a-year  or  rent  reserved ;  for  then  the  assump* 
sit  would  not  lie.    And  to  that  effect  also  is  Dartnall  and 

(c)  This  reference  is  in  the  hand-  pear  to  be  amongst  those  volumes 

writing  of  the  text  of  the  manu-  to  which  the  Editor  has  had  access 

script  in  the  British  Museum :  but  either  in  the  HarghiTe,  or  in  other 

the  report  referred  to  does  not  ap*  collections^ 
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GsABT 

V. 

Bkabcboft. 

15  H.  7.  3. 
18  and  13 
Keilwey. 
9  H.  7.  20. 


15  H.  7.  19. 
Feoffor  in 
trust  is  not 
by  his  entry 
like  another 
trespasser. 
He  IS  not  a 
disseisor  un- 
less he  occu- 
py expressly 
against  the 
consent  of  the 
feoffee. 


Tenant  at 
sufferance, 
who  is  pro- 
perly. 

Co.  Litt  57. 
Brook  Tent, 
per  copy,  15. 


17  H.  7. 


47. 


17  H.  7. 
Keilwey  41, 
48, 47. 

2  Cro.  660. 
Case  of  a 
mortga^^or 
continnmg 
in  possession, 


Morgan's  case,  S  Cro.  598.    And  the  old  books  are  expr^wSf 

that  before  the  Statute  of  uses  the  feoffor  upon  confidencer 

could  not  avow  for  damage  feasant,  or  maintain  an  action  of 

trespass  in  his  own  name,  which  a  tenant  at  will  might  do; 

and  that  an  action  of  trespass  or  assize  lay  against  him  by  the 

feoffees.  And  17  H.  7.,  Keilwey  41, 42,  and  47.,  according  te  the 

former  opinions,  it  is  resolved,  that  if  one  make  a  feoffment  to 

bis  own  use,  and  afler  the  feoffee  suffers  him  to  receive  tlie 

proBts,  yet  be  is  not  a  tenant  at  will.    And  the  case  of  a  trost 

at  this  day,  and  of  a  use  or  confidence  before  the  statute  S7 

H.  8.,  have  the  same  reason. 

To  all  these  I  answer, — ^That  all  that  can  be  inferred  irom 
these  cases  of  the  feoffor  upon  confidence  is,  that  though  they 
tend  to  prove  him  (not  a  tenant  at  will,  yet  they  prove  him 
but)  a  tenant  at  sufferance,  or  quasi  at  sufferance,  but  not  a 
disseisor,  unless  at  the  most  if  the  feoffee  will  have  it  so,  and 
not  before.  And  the  book  15  H.  7. 13.  is  express  that  tine 
feoffor  upon  confidence  or  trust  is  not  by  his  entry  like  another 
trespasser.  He  is  not  a  disseisor,  though  he  enter  without  ex- 
press command  or  agreement  of  the  feoffees  or  trustees,  tmlesi 
it  be  that  he  occupy  maugre  the  feoffees— -expresslj  agains^ 
and  not  only  without  their  consents — which  doth  not  appear 
in  this  case.  And  Winniogton's  case  was  of  a  feoffment  npon 
condition,  and  not  upon  confidence  or  trost,  and  the  feoflee  hath 
the  profits  to  bis  own  use  until  failure  of  the  condition ;  and^ 
therefore,  not  like  the  case  of  a  feoffment  upon  trust  or  con- 
fidence. 

So  that  I  hold  Sir  Francis  Egiock  shall  not  be  taken  as  a 
disseisor. — Whether  by  his  entry  he  be  tenant  at  sufferance,  or 
tenant  at  will,  is  the  great  doubt.  To  speak  properly,  no  man 
is  tenant  at  sufferance,  but  he  who  at  first  came  in  by  lawful 
demise,  and,  after  bis  estate  ended,  continueth  the  possession; 
and  boldeth  over  by  wrong.  Such  a  one  Sir  Francis,  by  his 
entry  upon  Dingley  his  trustee,  could  not  be ;  for  he  was  never 
possessed  of  a  particular  estate  determined.  But  there  is  a 
quasi  tenancy  at  sufferance,  which  is  sometimes  termed  a  te- 
nancy at  sufferance,  when  a  man  enters  and  takes  the  profit  of 
lands  without  any  estate  made  to  him,  but  by  the  connivance 
or  not  gainsaying  of  him  who  bath  the  right.  As  before 
the  Statute  of  Uses  the  feoffee  upon  confidence  suffered  the 
feoffor  to  receive  the  profits,  in  that  case  of  Keilwey  it  is  agreed 
that  be  is  a  tenant  at  sufferance. 

So  in  Powesly  and  Blackman's  case,  M.  SO  Jac.,  B.  Rw-* 
one  mortgaged  land  to  another  on  condition  of  payment  cl 
several  sums  of  money  by  six  years ;  and  it  is  covenanted  and 
and  he  was  tenant  at  sufferance,  not  at  will* 
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agreed  between  thera  that  the  mortgagee  should  not  take  any        166(T. 
profits  of  the  land  till  failure  of  payment.    In  the  printed  case     ^'^^>^^^^ 
it  is  not  determined,  whether  the  mortgagor  by  occupying  the      Geart 
land  were  a  tenant  at  will  or  at  sufferance.     But  I  have  seen  Bsj^rcropt. 
a  more  perfect  report  (c)  of  it,— that  it  was  resolved  that  he  n^ojpg  ool- 
was  a  tenant  at  sufferance,  and  not  at  will.  lecUoo.(^ 

So  if  a  man  enter  of  his  own  wrong,  and  take  the  profits,  co.  Litt  871. 
claiming  only  as  tenant  at  will  or  sufferance  ;  though  he  can- 
not qualify  his  own  wrong,  yet  the  other  may,  and  make  him 
no  disseisor,  but  a  tenant  at  sufferance.  And  this  is  proved  of 
15  H.  7.  before  cited.  And  so  11  Ass.  pi.  6.  a  man  gives  livery 
in  a  house,  and  removes  from  one  chamber  to  another,  and 
stays  there,  he  is  a  tenant  at  sufferance  and  no  disseisor. 

Now,  whether  Sir  Francis  Ecriock^s  entrv  after  his  lease  to  Blanden  aad 
Dingley,  his  trustee,  make  him  such  a  tenant  at  sufferance,  or  seeViner.Ab. 
at  will)  as  to  this  point  of  occupancy  it  will  not  alter  the  case  ;  Disseisin  (H) 
though  in  many  other  respects  there  is  a  great  difference  be-  P'*  ^*  ^^ 
tween  them.    For  by  his  death  (whether  he  were  tenant  at 
will  or  at  sufferance,)  there  is  possessio  vacua^  and  Dingley's 
estate  for  years  was  never  turned  to  a  right :  but  he  might 
have  granted  the  same  over,  without  an  entry,  as  well  in  the 
one  case  as  in  the  other. 

But  yet  I  hold  that  Sir  Francis  Egiock  was  by  his  entry  a  nere  needs 
good  and  lawful  tenant  at  will,  for  there  needs  not  that  form-  not  that 
ality  to  make  an  estate  at  will,  as  there  doth  to  another  estate  ^^HJ 
at  common  law.     It  is  sufficient  that  there  is  an  agreement  of  esute  at  will 
both  parties,  that  he  shall  hold  the  land,  and  that  he  enter  ac-  "^^^Thw*^ 
cordingly.     This  appears  by  Littleton's  own  case  ;   ^'  one  estate  atcom- 
makes  a  feoffment  to  another,  and  delivers  him  the  deed  with-  ™on  law. 
cot  livery  and  seisin,  he  may  enter  into  the  land  and  occupy  at  tenancy  at 
will,  because  it  is  proved,  by  the  words  of  the  deed,  that  it  is  ^M'- 
bis  will  that  the  other  should  have  the  land." 

In  the  case  of  Powesley  and  Blackman,  if  the  words  of  the 
indenture  of  mortgage  had  been,  as  is  usual,  that  the  mort- 
gagor shall  enjoy  the  premises,  or  receive  the  rents  and  profits 
thereof  till  failure  of  payment,  he  had  been  tenant  at  will : 


(d)  The  references  in  this  case  to 
**  RolPs  CoIl.,'*here  and  in  pages  495 
and  496  are  in  the  handwriting  of  the 
text  of  the  manuscript.  The  books 
referred  to  seem  to  be  different  from 
the  abridgment,  and  the  reports. 
The  case  of  Libljn  and  Slack,  page 
495,  was  of  a  year  not  included  in 
Roll%  printed  reports;  and  the  Edi- 
tor has  not  found  the  case  in  the 


abridgment  That  of  Lamb  and  Tre- 
sham,  page  496,  is  mentioned  in  the 
abridgment,  but  on  another  point. 

(e)  ''  3  Calthorpe.  Rep.  383, 865.*' 
Reference  by  Mr.  Hargraire;  but 
this  volume  appears  not  to  have 
been  delivered  to  the  Trustees  of 
the  British  Museum  with  the  rest  of 
Mr.  Hargrave^s  maouscripts. 
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1666.        but  because  the  words  were  only  in  the  negative, — ^tbat  the 

^^^"^^^^^^     mortgagee  should  not  take  the  profits  till  failure,  whicli  souod 

Geary       ^^j^  j„  covenant,  it  created  no  tenancy  at  will.    In  our  ease^ 

BcARCEOFT.   "^^  ^"'y  ^^^  indenture  is  declared  to  be  made  upon  trust  thai 

Proviso  in  an  ^^^  Francis  shall  have,  hold,  and  enjoy  the  premises  :  but  it  i» 

indenture  is    provided  (which  in  an  indenture  is  the  agreement  of  both  par* 

ment^?boih   ^^^^^  ^^^^  ^*'*  Francis  shall  have,  hold,  and  enjoy  the  premises ; 

parties.  — not  only  receive  the  rents  and  profits,  but  have^  hotdjomdm' 

joy  the  premises.  And,  therefore,  it  difers  from  the  caaea  be- 
fore put  of  a  feofiinent  upon  confidence  to  his  own  use ;  where 
the  feoffor  hath  an  use  indeed,  but  was  not  to  meddle  with  the 
profits,  but  as  they  were  delivered  over  to  him.  But  even  in 
the  cases  of  a  feoffment  upon  a  confidence,  or  a  trust,  Ihoogh 
the  authority  of  the  book  of  15  H.  7.  per  curiam^  after  several 
debates,  and  of  17  H.  7.  in  Keilwey  be  great,  yet  Liitletos, 

S6  H.  8.  <*ect.  46J,  saith,  that  ^'  when  a  fooffinent  is  made  upon  coo* 

Br,  feoffment  fidence  to  perform  the  will  of  the  feoffi>r,  it  shall  be  intended 

ni    uses.  fi2 

by  the  law,  that  the  feoffor  ought  presently  to  occupy  the  lande 
at  the  will  of  his  feoffees."  ^^  And  so  there  is  the  like  kind  of 
privity  between  them,  as  if  a  man  make  a  jEM>ffiBeDt  to  otbers, 
and  they  immediately  upon  the  feoffment,  will  and  grant  thai 
Litt.ftect.46l.  their  feoffor  shall  occupy  the  land  at  their  will ;"  and^  there- 
Co.  Liu.         fore,  he  held  that  ^^  releases  to  such  feoffor,  occupying  lands, 

shall  be  good  enough,  though  not  to  the  tenant  at  suflferance.^ 
Which  case  is  by  far  stronger  than  our  case ;  so  that  I  hold 
that  Sir  Francis  Egiock,  by  his  entry,  is  tenant  at  will: 
wherein  I  have  been  the  longer,  because  it  hath  not  been  be* 
fore  touched,  and  in  my  opinion  was  necessary  to  be  cleared. 

So  that  now  1  cerae  to  the  point  as  it  hath  been  debated. 
Sir  Francis  Egiock,  being  tenant  pur  auler  vie,  leaseth  to 
Dingley  for  years,  who  enters,  and  demisetb  to  Sir  Francis  at 
will.  Sir  Francis,  who  now  was  both  tenant  pur  outer  vie^ 
and  at  will,  (but  these  two  estates,  Diogley's  lease  interposing, 
kept  asunder)  dies — Whether  Dingley,  the  lessee,  shall  be  oc- 
cupant nolens  volens  ;  or  the  lady  Egiock,  who  afterwards  en« 
Occupancy,  ters  ; — I  hold  that  Dingley  is  occupant. 
17  E  s  48  '^^^  learning  concerning  occupancy  is  somewhat  obscure  in 

S9E.s!i.  the  old  books;  and  we  beard  little  of  it,  but  at  Moots,  till 
i6EUz^828*'  after  that  time  that,  by  the  statute  of  32  H.  8.^  and  the  several 
S8  H.  6. 4.  ei  Statutes  of  1  &  IS  Eliz.,  tenant  in  tail,  baron  and  feme,  and 
^^*  spiritual  persons,  were  permitted  to  make  leases  for  three  lives. 

Since  which  time,  and  after  the  resolution  in  Rosses  case, 

5  Co.  is.         (which  was  Mich.  41  &  42  Eliz.)  that  a  man  might  have  an 

6  Co.  37.         estate  for  his  own,  and  two  other  men's  lives,  and  the  Dean 

and  Chapter  of  Worcester's  case,  that  such  leases  might  be 
made  by  ecclesiastical  persons,  or  tenants  in  tailj  many  such 
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leases  have  been  made,  and  many  cases  of  occapancy  have        1666. 
risen :  all  which  are  in  the  later  reports,  and  have  already      ^^^^^'^ 
been   cited ;   as  Utty  Dale's   case ;  (/)    Castle  and    Dod's      Geaby 
case,  5Jac.;  Chamberlayne  and  Ewer's  case,  Trin.  lOJac  gg^^^^^j^ 
B.  R, ;  Skelliton  and  Haye's  case,  Mich.  17  Jac.  B.  R. ;  and  ^  ^^^  ^^^  ' 
some  others.    Our  case  differs  from  all  these ;  and,  therefore,  Balstrode, 
I  shall  not  mention  them  than  where  the  resolutions  went  fur-  P^rt  ll. 
ther  than  are  in  the  printed  reports  of  them,  or  than  as  they  sCro.W. 
serve  to  illustrate,  or  the  reason  of  them  conduces  to  prove  our  Occupancy 
case.   But  something  must  of  necessity  be  opened  for  the  better  s^elal  oc- 
clearing  of  this  point  concerning  the  nature  of  this  occupancy,  cupoocy  is 

There  are  two  sorts  of  occupancy  (besides  that  which  they  ^l^^^^ 
call  special  occupancy — when  ladd  is  granted  to  one  and  his  One  sort  of 
heirs,  during  the  life  of  another ; — ^wbich  is  but  quasi  an  oc»  ®^"P*J^yJ* 
cupancy,)  I  say  there  are  two  sorts  of  occupancy.    The  one  is,  ^cAth  of  te- 
when,  by  the  death  of  tenant /wr  outer  vie,  not  only  the  free-  nant  jmr 
hold  is  in  abeyance,  but  there  is  also  a  possessio  vacua;  and  that  ^,||.  ^^  f^^^ 
there  is  no  one  that  hath  the  possession  of  the  land,  as  when  Md  \a  in 
an  estate  is  made  to  A.,  during  the  life  of  B.,  and  A.  enters,  ^^\^l]^l 
and  dies.    Now  the  possession  is  in  no  p^rsoa :  but  is,  as  it  po$$etno 
were,  in  abeyance,  as  well  as  the  freehold.    And  in  such  case  J^^^^^i^  ^^^^ 
the  estate  is  gained  by  entry;  and  when  one  enters  as  occu-  the  estate  b 
pant,  the  pleading  is,  intravii  clamand.  ut  occupans.  ^ined  by  en- 

The  other  is,  when  the  freehold,  by  the  death  of  the  tenant,  xhe  other  is 
pur  outer  vic^  ia  in  abeyance^  but  the  possession  is  in  some  other  ^^en  the 
person.    In  that  case  the  law  casts  the  freehold  upon  that  per-  abeyance, 
son  who  is  in  possession.    As  if  tenant  ^iir  outer  ue^  makes  a  butthe  po»- 
lease  at  will,  or  for  years,  and  dies :  the  freehold  is  cast  upon  ^'^  other 
the  lessee,  and  he  is  become  occupant,  nolens  vokns;  at  least  person. 
till  he  waive  it,  and  his  estate  for  years  or  at  will  is  drowned.  I?  ^^^^  ^^ 

A     1         1  •  1  •  i.iT.  ■  1  ^      the  law  casts 

And  to  this  purpose  there  is  no  dlrorence  between  a  lease  for  the  freehold 
years,  derived  out  of  the  estate  pur  outer  vie^  and  a  lease  for  ?^  ^®  person 
years  paramount  it.    For  if  a  lease  be  made  for  99  years,  and  Waivefof^"* 
tlie  lessee  is  in  possession ;  and  then  the  lessor  grants  the  re-  occupancy, 
version  to  A.  for  the  life  of  B. ;  and  A.  dies,  living  the  ceHuy  totefor^je^ 
que  viey  the  lessee  for  years  shall  be  occupant,  and  his  estate  or  at  will  in 
for  years  is  drowned.    And  this  was  agreed  per  curiam^  Mich,  ^^^^cyf 
10  Jac.  B.  B.  in  Chamberlayne  and  Ewer's  case,  which  has  g^ns  Collect 
been  cited  out  of  Bulstrode;  but  I  have  seen  a  report  of  it  of  (A) 
a  better  hand  (g) ;  and  there  the  case  was  put,  that  there  being 


if)  Uvedale's  case,  Cro.  Eliz.  1 82.  term  drowned :  but  I  think  the  Re- 

ig)  "  In  Brownlowe'8  R^orts,  in  port  is  mistaken.'*    Original  note  in 

Bolls  and  Mason's  case  in  C.  B.,  by  the  margin  of  the  manuscript 

the  Lord  Coke,  this  was  said  to  be  (4)  ancry.  Roll.  Ab.  151.— 16. 

AdiMnTs  case,  lO  EL ;  and  that  the  Yiner  71.  tit  Occupant  (E)  pi.  5.— 

iciseo  waf  not  occupant,  nor  his  But  see  p.  489>  n.  M 
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a  long  lease  for  years  in  being,  the  lessor  by  covin  to  destroy  it 
makeaa  lease  of  the  reversion  to  an  old  man,  pur  outer  vie.  It 
was  agreed  that,  in  law,  by  the  old  man's  death,  the  lease 
for  years  was  gone,  the  lessee  becoming  occapant :  bni  in 
that  case,  because  it  was  by  covin  of  the  lessor,  as  to  hinr, 
though  not  as  to  a  stranger;  it  was  held  that  the  lease  for 
years  is  in  esse/  but  otherwise,  I  conceive,  nolens  volensj  it  is 
gone. 

And  1  hold  it  regularly  true,  that  he  who  is  lawfully  in  pos- 
session at  the  time  of  the  death  of  the  tenant  j9ar  auter  rte  shall 
be  the  occupant.  As  if  lessee  pur  auter  vie  leaseth  for  years; 
and  the  lessee  for  years  leaseth  at  will,  and  the  lessee  at  will 
being  in  possession,  the  tenant  pur  auter  vie  dieth,  living  cestujf 
que  vie ;  the  tenant  at  will  shall  be  the  occupant,  and  the 
lease  for  years  shall  not  be  extinct ;  as  was  also  adjudged  in 
that  case  of  Chamberlayne  and  Ewer. 

So  in  Shell  it  on  and  Hayes's  case. — The  case  was, — ^Tenant 
ptir  auter  vie  leased  at  will,  and  dies ;  the  lessee  at  will  is  oc- 
cupant. That  case  goes  further ;  that  the  tenant  at  will  not 
declaring  how  be  held,  as  occupant  or  otherwise — another 
enters  as  occupant ;  and  it  was  adjudged  that  the  lessee  at  wiU 
was  occupant,  without  claiming  as  occupant.  For,  saith  the 
book,  he  being  in  possession,  the  law  casts  the  freehold  opoir 
him,  unless  he  waives  it;  and  it  is  not  requisite  that  he  claim 
as  occupant,  unless  there  be  a  disclaimer  in  it ;  for,  being  ibr 
his  advantage,  the  law  shall  adjudge  it  in  him  as  occupant.  So^ 
are  the  words  of  the  book.  I  cite  it  only  to  prove  the  differ- 
ence that  I  put  at  first,  betweeen  an  occupancy  where  the 
tenant  pur  auter  vie  dies^  and  there  is  possessio  plena  ;  and' 
where  there  is  possessio  vacua  upon  his  death — that,  where 
there  is  one  then  in  possession,  the  freehold  is  cast  upon  him 
without  any  claim.  But  this  book  may  seem  to  be  against  me,  in* 
that  it  admits  that  he  may  waive  the  freehold,  and  that  it  shall 
be  adjudged  in  him  as  occupant  only  for  his  advantage.  But 
to  that  I  answer,  first,  to  that  which  I  drive  at  (as  the  conse- 
quence upon  these  premises)  that  Dingley  the  lessee  is  occu- 
pant, it  will  be  enough  if  I  can  make  out  that  he  was  primi 
facie  occupant :  for  as  nothing  of  his  claiming  as  occupant,  so 
nothing  of  his  waiving  the  occupancy,  appears  in  the  case. 
But,  secondly,  I  answer,  That  the  opinion  in  Skelliton  and 
Hayes's  case,  ^^  That  the  lessee  at  will  might  waive  the  oc- 
cupancy,'' is  but  by  the  by,  and  concludes  not  the  principal 
case  there;  and  I  think  it  no  law  unless  with  this  distinction  i 
— the  freehold  being  cast  upon  him  by  act  in  law,  if  an  action 
be  brought  against  him  in  a  Court  of  Record  upon  a  para-^ 
mount  title,  to  save  damages  he  may  disclaim,  and  so  waite 
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it ; — as  the  heir  of  a  disseisor,  upon  whom  the  freehold  is  cast,    .    1666. 
may  disclaim  to  save  damages.     But  it  is  resolved  in  Butler     ^^^^^^^^ 
and  Baker^s  case,    that  where  there  will  be  an  atowry  of  the       Geary 
tenancy  of  the  prtBcipCj  a  freehold  shall  not  be  divested  by   Bearcboit 
parol  in  pais :  so  that,  notwithstanding  any  such  waiver,  other-  3  q^^  ^^^ 
%vise  than  upon  record,  the  tenant  at  will  is  occupant  in  that 
case. 

It  was  resolved  in  Chamberlayne  and  Ewer's  case,  that  if  If  leasee  for 
lessee  pur  outer  vie  makes  a  lease  for  years,  and  dies,  living  J^^^  ^ 
cestuy  que  vie,  that  by  the  lessee  for  years  being  occupant,  paat,«iisclaini 
his  lease  was  extinct.    And,  therefore,  I  conceive,  that  though  ^^  ******  ^J 
he  should  after  disclaim  in  a  prcecipe  brought  against  him,  yet  it  wiiTnoi  re- 
fais  lease,  being  extinct  by  act  in  law,  it  «hall  never  be  re-  vivc  the  estate 
vived.    And  in  that  ease  it  was  further  resolved,  that  if  tenant   ^ 
pur  auler  vie  dies,  and  possession  being  void,  J.  S.  first  enters, 
and  claims  in  the  right  of  J.  D.,  yet  he  himself  shall  be  occu- 
pant ;  for  the  law  vested  the  occupancy,  first  in  him  by  entry, 
which  could  not  be  divested  by  the  act  of  the  party  in  pais. 
And  so  much  is  also  warranted  by  that  case,  as  it  is  reported  by 
Bulstrode,  That  the  tenants  at  will,  under  the  lessee  for  years, 
claimed  only  at  his  will,  and  to  his  use ;  and  yet  were  ad- 
judged   to  be  occupants,  which   shews  that  they  could  not 
waive  it. 

And  the  ground  and  reason  of  occupancy,  in  my  opinion.  Reason  of 
proves  that  he  upon  whom  the  freehold  is  cast  cannot  waive  it  ®^*"P*"^y- 
but  upon  record,  when  it  vests  in  the  demandant  by  his  dis- 
claimer, and  so  no  avowry  of  the  freehold.  The  reason  of  oc- 
cupancy I  take  to  be  this : — when  a  lease  is  made  to  A.  for  the 
life  of  B.,  and  A.  dies,  the  lessor  against  his  grant  or  livery 
cannot  have  it ;  he  had  only  a  reversion  after  an  estate  for  the 
lifeof  B.  The  heir  of  A.  could  not  have  it,  forjt  was  not  an 
estate  descendible ;  nor  his  executor,  for  it  was  not  testa- 
mentary. There  was  a  necessity  this  estate  shall  be  in  some 
person,  that  if  any  man  had  a  right  paramount,  he  might  bring 
his  action,  and  upon  whom  the  lord,  or  he  in  reversion  might 
avow  for  his  rent  or  services;  and,  therefore,  the  law  imitates 
nature,  and  will  have  no  vacuity,  and  so  makes  the  first  oc- 
cupier tenant  of  the  freehold.  This  is  in  case  there  hepossessio 
vacua;  and  the  san^e  it  is  in  reason  where  there  is  a  lease  for 
years  in  being.  For  put  the  case — there  be  a  lessee  for  ninety* 
nine  years,  and  the  reversion  is  in  A.  for  the  life  of  B.,  and  A. 
dies — ^the  law  will  rather  sufier  the  lease  for  years  to  be  ex* 
tinct)  than  to  have  the  freehold  in  avowry ;  and  he  that  hath 
the  right  paramount  to  be  without  a  tenant  against  whom  to 
bring  his  action ;  or  the  lord,  or  first  lessor,  not  to  have  a  te- 
nant upon  whom  he  may  avow  for  his  rent  or  servicest    The 
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1666.  mischief  is  the  same  in  both  cases,  and  (he  law  ptesumen  that 
^''^^>^^^^  it  is  for  the  advantage  of  the  lessee  for  years  tcr  hare  the  free* 
Geakt       holAf  against  which  presumption  it  admits  no  proof;  do  more 

Bearcroft.  ^^^^  *'**^  ^^^  ''®''*'  ^^^  *®  barred  by  the  warranty  of  a  col- 
The  law  pre-  ^^^^^al  ancestor,  hath  not  a  sufficient  recotopenoe  descended 
somes  that  it    unto  him.  For  by  the  common  law  (the  reason  whereof  is  st  ill 

▼anbic^  of  ^^^  ^"'®  ^"  ^^^^®  ^^  occupancy)  a  freehold  for  life  was  better 
the  iMee  for  than  a  lease  for  one  thousand  years ;  for  he  being  to  be  tenant, 
i^fr^hoTd^  against  whom  the  action  was  to  be  brought,  k«d  power  over 
against  which  ^he  whole  estate.  And  the  lessee  for  years,  before  the  staCate 
FtT^Sf*^"  21  H.  8.  c.  25.  could  not  falsify  Che  recovery  against  the  tenant 
proof.  for  lif^-  (0     For  which  causes,  by  act  in  law,  the  estate  of  free- 

Co.  Lilt.  46  bol<^  being  cast  upon  the  lessee  for  years  by  the  death  of  tenant 
and  theb(K>ks  p^r  auter  vie^  his  term,  which  is  not  compatibie  with  the  free* 

hold,  is  extinct,  and  the  act  of  law  neminiJacU  injuHam.  Aad 
if  it  should  be  in  the  power  of  lessee  for  years  to  waire  it^  and 
yet  keep  his  possession,  there  would  be  no  tenant  of  the  ftee* 
bold  st  all ; — a  thing  which  the  law  abhors,  and  wottM  rather 
sttfler  a  particulmr  miecfaief  than  such  an  tncoDrenieiice. 

So  that,  upoa  the  grounds  both  of  authority  and  reason,  I 
conceive  that  he  upon  whom  the  freehold  is  cast,  be  he  leasee 
for  years  or  at  will,  at  the  death  of  tenant  pur  auter  xdcy  shall 
be  occupant  of  the  freehold  nolens  volens :  wherein  I  haVe  been 
the  larger  becahse  of  the  contrary  opinion  of  some  of  my 
brethren. 

But  now  upon  the  point  we  are  debating — ^when  Sir  Francis 
Egiock,  tenant  pur  auter  vie^  leaseth  to  Dingley  for  years^  and 
Dingley  leaseth  to  him  at  will,  and  Sir  Francis  dies,  by  his 
death  the  will  is  determined;  and  the  freehold  either  is  in 
abeyance,  or  settled  in  Dingley,  the  lessee  for  years.  And 
upon  these  things,  which  I  have  premised,  the  question  will 
be,  whether  the  law  will  construe,  that  upon  Sir  Francis 
Egiock's  death  here  is  a  possessio  vacua^  and  then  Dingley  in 
our  case  being  lessee  for  years,  is  not  occupant,  but  the  person 
which  first  actually  enters ;  which  was  the  lady  Egiock  ;  or  that 
Dingley,  the  lessee  for  years,  hath  such  a  possession  that  the 
law  casts  the  freehold  upon  him,  and  then  he  is  occupant,  and 
his  lease  extinct. 

For  clearing  of  this  we  must  consider,  when  lessee  for  years 
makes  a  lease  at  will,  and  then  lessee  at  will  dies,  what  pos- 
session or  interest  is  in  the  lessee  for  years*    There  is  a  pos- 


(t)  In  Carter,  p.  65,  the  position,  have  been  reported  erroneomly  as 

that  "the  ancient  law  for  many  re-  part  of  the  argument  of  the  CfiM 

ifiects  did  not  allow  leases  for  above  Justice.  It  i»  addptod  ia  Viuer  MQ^ 

forty  yeacsy  till  «  B.  a.**  teems  to  p.  74,  tit  Occupancy  (Bu)  pi.  % 
2 
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session  in  law  (when  the  possession  of  one  is  attributed  to  ano«    •    1666. 
ther,)  as  the  possession  of  lessee  for  years  is  the  possession  of     ^*^V^^ 
him  in  reversion,  to  make  a  possessiofratris:  but  that  is  ano-       Geary 
ther  roan's  possession  by  law  applied  to  my  benefit,  who  am  in   „      ^'    ». 

•  J  .  :  I.-   L  •  •  tJEARCROFT. 

the  reversion,  and  comes  not  to  our  case,  which  is  concerBing  _,, 

a  man^s  own  possession  :  and  yet  this  is  sometimes  called  the  sion  of  lessee 

actual  possession  of  the  reversioner,  thourh  improperly.  ^^^  y^*^  '* 

^  »  o  r     r      ^  sometimes 

called  the  actual  possession  of  the  reTersioner,  though  improperly. 

But  as  to  our  purpose,  there  is  a  possession  in  law,  and  a  Possession  in 
possession  in  fact ;  as  there  is  a  frank  tenement  in  the  heir,  session  in  fact 
when  his  ancestor  dies  seised  before  entry ;  and  a  frank  tene-  distinguished, 
ment  in  fact,  when  the  heir  enters.  (A:)     If  a  man  bargains  ^nd 
sells  lands  for  years,  the  bargainee  hath  by  this  a  possession  in 

law  before  and  without  entry  or  claim.    And  it  is  more  than  Bargainee  of 

.     ,  'x  •  ^     1  •        ^  lands  for 

a  possession  in  law :  it  is  an  actual  possession  to  some  pur-  ye^r,  before 

poses;  for  he  hath  such  an  estate  that,  before  entry,  he  leaves  entry wr claim 
the  bargainor  but  a  reversion,  and  may  attorn  to  a  grant  of  it,  |^^  mmm^ 
and  hath  an  estate  which  by  a  release  may  be  enlarged  ;  which  sion  to  some 
could  not  be  if  he  had  not  to  some  purposes  an  actual  posses-  ^Jj^vColl. 
^ion.    And  this  is  the  common  experience  of  conveyances  at  Mich,  is  Car. 
this  day ;  and  so  clear  that  in  the  case  of  Lyblin  and  Slack  ^^^^^ 
the  Judges  would  not  suffer  it  to  be  argued.  Slack  per  cur, 

Pasch.  4  Car. 
C.  B.     1  Cro.  110.    Iseham  and  Morrises  case,  Sth  Resolution. 

So  if  a  man  barfi:ain  and  sell  lands  to  another  and  his  heirs  DeTtsee  is  in 
by  deed  enrolled,  without  entry  or  claim,  the  freehold  is  in  him;  K^STwUhout 
and  he  is  a  good  tenant  to  the  prcecipe  for  a  common  recovery,  entry  op 
as  common  experience  proves.     And  so  it  is  in  case  of  a  de-  ^JJJ^ijJj^ 
vise  ;  the  devisee  is  in  without  entry  or  claim.   But  yet  neither  poses, 
the  bargainee  nor  devisee  could  bring  an  action  of  trespass 
against  a  trespasser,  if  they  had  not  an  actual  possession  to  that 
purpose.     If  tenant  pur  auter  vie  bargain  and  sell  land  for  If  tenant  ^r 
years,  the  bargainee,  as  I  said,  hath  the  possession  before  entry  ^luTand  aeu" 
or  claim  :  but  it  is  to  some  purposes  only  a  possession  in  law.  land  for 
He  can  bring  no  action  of  trespass  before  entry ;  and,  there-  •'^^jJJJ^hll?*^ 

Repossession 

^  before  enfi^ 

{k)  Carter's    Report    attributes     tual  possession,  but  the  actual  pos-  or  claim:  bqt 

much  more  to  the  Chief   Justice  session  which  gives  him  power  to  to  some  par- 

than  this  genuine  text  of  thejudg-  bring  an  action  for  the  profits.    I  poses  it  is  a 

ment  warrants.    There  the  passage 

ending  in  line  S9  of  this  page  stands  he  had  his  foot  stiH  npon 

thus :— «'  If  a  man  bargains  and  sells  Whatever  may  be  the  law  a»  to  the 

lands,  presently  the  bargainee  bath  capacity  of  sucfai  bargainee  to  sur- 

actual  possession.  He  m^^Mn-endert  render,  anign,  or  release  his  estate, 

^^*^9  atiom^  and  release;  yet  he  the  position  forms  no  part  of  the 

cannot  upon  this  possession  bring  a  true  text 

trespass;  and  so  he  hath  no  such  ae- 


know  no  greater  possession,  though  P^******^'* 
he  had  his  foot  stiH  npon  the  landk"  ■ 
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1666.        fore,  if  tenant  pur  outer  vie  die,  I  will  not  deliver  any  opinion, 

^'^'^^^^^      whether  this  bargainee,  who  had  a  possession  in  law,  shall  be 

GsART       occupant  or  no  ;  or  that  the  first  enterer  shall  be  occupant. 

BsARcaorr.    ^"^  ^°  ^^^^  ^^^  admit  the  bargainee  for  years  be  occupant, 

yet,  having  not  in  truth  been  in  actual  possession,  and  so  doI 
able  to  maintain  an  action  of  trespass  against  another  that  en- 
ters, there  may  be  more  colour  that  he  may  waive  it.  So  if 
tenant  pur  outer  vie  make  a  lease  for  years,  remainder  for 
years,  lessee  for  years  dies,  and  the  tenant  jpt<rati/ervt>  dies 
before  the  entry  of  him  in  the  remainder  for  years,  perhaps 
there  may  be  an  occupancy  in  the  case,  for  there  possessio  was 
vacua. 

If  lessee  for  years  assign  it,  the  assignee,  before  his  assignors 
have  waived  the  possession,  may  surrender  to  the  reversioner, 
S.  C.  «  Roll.    Hil.  1 1  Car.  B.  R.   Rot.  70.  inter  Frame  et  Titler  adj.  sup. 
Ab.  495.  Demur,  for  it  was  an  actual  estate  in  the  lessee,  severed  from 

127.  '    the  reversion ;  and  the  assignee  hath  an  actual  estate  before 

Surrender  (E)  his  entry,  his  assignor  not  being  an  ejector,  Moor*8  Rep.  656. 
p . «.    Ed.      Y^^  if  the  assignor  assign  over  the  lease  to  another,  before  the 

first  assignee  enters,  and  covenant  that  he  is  possessed  of  the 

term,  and  that  his  second  assignee  shall  enjoy  it,  and  shall  be 

saved  harmless  of  all  incumbrances,  the  first  assignment,  till  his 

entry,  is  no  breach  of  the  covenant,  as  it  was  held,  8  Jac.  C.  B. 

between  JLamb  and  Sir  Lewis  Tresham,  in  Roll's  Collection. 

But  in  our  case,  when  a  tenant  pur  outer  vie  makes  a  lease 

for  years,  and  the  lessee  for  years  enters,  and  makes  a  lease  at 

vo^enlm     ^*"'  ^^^  ^^^  lessee  at  will  enters,  and  dies,  the  lessee  for  years 

mod  makes  a    hath,  as  I  conceive,  an  actual  possession  to  all  purposes,  as  he 

lom^at^ili    ^^^  before  he  made  the  lease  at  will.     For  the  lease  at  will 

eDters  and       being  determined,  he  is  in  of  his  former  possession,  and,  there- 

**'^'?^^^'^  fore,  without  any  other  actual  entry,  shall  maintain  an  action 

actual  potties-  against  a  trespasser;  for  the  estate  of  the  tenant  at  will  was 

sion  to  all       part  of  the  estate  of  the  tenant  for  years,  and  of  his  possession. 

witSouTany     ^^^  ^^  huih  been  adjudged   that  if  a  lessee  for  years  make  a 

other  actual     lease  at  will,  and  a  stranger  enter,  the  lessee  for  years  shall 

^M^essor       ^^^^  an  ejectione  firmce^  and  an  ejectione  firmce  is  quasi  an 

mightleaseto  action  of  trespass. 

a  stranger 

without  entry  upon  a  tenant  at  sufferance.    An  ejectione firmte  is  quan  an  action  tf 

treopoBB. 

Determina-         And  herein  there  is  a  difference  between  a  determination  of 

ute  ^  *^i^^  ^^  estate  at  will,  and  a  determination  of  another  particular 

and  a  deter*  estate.     If  a  man  make  a  lease  for  years,  or  pur  outer  vie^  and 

mination  of  the  lease  determines,  and  the  lessee  continues  in  possession,  he 

ticulare£te  ^^  ^  tenant  at  sufierancoi  and  holds  by  wrong:  and  yet  no  ac- 

differ.  tion  of  trespass  lies  before  entry  in  fact  (/)•     But  if  tenant  at 

(/)  «'  Our  old  books  did  make  the  poMeasion  of  tenant  at  will  ao  nack 
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will  continue  after  the  will  determined,  an  action  of  trespass         1666. 
lies  against  him  without  an  entry  :  and,  therefore,  Litt.  Sect.      ^'^V"^^ 
71.  if  the  tenant  at  will  pull  down  houses,  or  fell  trees,  an       Geary 
action  of  trespass  lies  against  him  ;  for  it  is  a  determination  of  Bearcropt. 
the  will,  and  he  is  no  tenant  at  sufferance.     But  this  is  to  be  Co.Litt57  b 
understood  if  the  will  determine  by  the  act  of  the  tenant  at  9  H.7.  24, 
will :  but  not  if  it  determine  by  the  act  of  law,  by  the  death  of  P^*'  ^•^'**»- 

the  lessor,  for  then  he  is  tenant  at  sufferance,  21  H.  7.  38.  i**^  ?*?^*  '^'• 

^  ^  Co.Litt.57.a. 

and  the  books  there  cited. 

So  likewise  an  action  of  trespass  lies  for  the  lessor  before  Co.  Litt57.a. 
entry,  against  a  stranger,  for  an  entry  after  a  will  determined.  ^  4^  5*87 
And,  therefore,  if  lessee  at  will  gcants  over  the  land,  though  it  H.  6.  s.  there 
be  a  void  grant,  yet  it  is  a  determination  of  the  will;  and  the  nJ,^^'rJ"*>* 
lessor  may  bring  an  action  of  trespass  against  the  grantee  if  he  fully.. 
enter,  without  any  entry  made  by  the  lessor  at  will  (m).    And  Litt.  Seet.  83. 
«o  Littleton's  case,— **  if  a  man  lets  lands  to  another  and  his  Co.tittW.k 
heirs,  at  the  will  of  the  lessor,  if  he  die,  the  will  is  determined  ; 
and  if  the  heir  enter,  the  lessor  shall  have  an  action  of  trespass^  Co  Litt.  69.  b> 
ijUare  xi  et  armis^  before  he  hath  made  any  entry,  which  proves  express, 
be  hath  an  actual  possession.*'  acr   '  ' 

So  that  now,  when  Sir  Francis  Egiock,  the  tenant  at  will, 
died,  Dingley  had  the  possession  both  in  law  and  in  fact ;  such 
a  possession  that  he  may  bring  an  action  of  trespass  against 
any  one  who  shall  enter  ;  and  there  being  no  tacua  possession 
he  must  be  the  occupant  upon  the  grounds  I  have  formerly 
laid. 

Secondly,  if  any  stranger  shall  entitle  himself  to  be  occa« 
pant,  he  must  enter  cfamando  ut  occupans  ;  and  if  so,  Dingley 
(as  I  have  proved)  might  have  brought  his  action  of  trespass 
against  him  :  for  he  had  right  to  the  proGts  and  possession  ; 
and  so  the  other,  by  his  entry  and  claiming  as  occupant,  be* 
comes  a  tresspasser. 

Besides,  in  this  case,  the  occupancy  which  is  pretended  is  to 
the  possession,  prirno  intravit^Bnd  not  to  the  reversion  expectant 
upon  the  estate  for  years. 

■ 

the  posscission  of  the  lessor,  that  they  trill,  ia  refofence  to  the  lessor,  and    Vosaemanof 

held  that  by  a  disseisin  the  estate  at  the  posse<;sion  of  a  lessee  for  years  the  tennot  at 

will  was  determined ;    and    that  a  or  of  other  particular  estate."    Sir   will  by  the 

copyholder,  or  other  lessee  at  will,  Orlando  Bridgman*8  note.  old  law. 

could  not  bring  an  action  of  tres-  (n)  *^  For,  as  it  is  said  by  Bryan^ 

pass  in  his  own  name,  ^nd  although  C.  J.  28.  E.  4.  6.  the  occupation  of 

the  law  was  afterwards  resolved  in  the  tenant  at  will  is  a  matter  merely 

both  cases  to  the  contrary;  yet  it  between  the  persons  of  the  lessor 

shews  that  a  difference  was  taken  and  lessee  at  will.''     Sir  Orlando 

between  the  possession  of  a  lessee  at  Bridgman*s  note^ 

8k 


49B  Judgments  and  judicial  argumeniB 

1666.  Now  occupancy  is  an  estate  created  by  law,  said  the  steC 

^^'^^'^^^  of  law  doth  no  man  injury,  and  you  cannot  put  me  any  caacf 

GsABT  wherein  a  man  shall  be  an  occupant  by  doing  an  injurtous  act« 

Bbarcropt.  ^®  ^^y  ^^  disseisor,  by  committing  a  trespass :  but  not  an 

Mo  man  can  occupant;  for  an  estate  by  occupancy  is  a  lawful  estate,  and 

be  occupant  created  by  law.      Indeed,  an  estate  by  disseisin  may  be  tamed 

hijurioiu  «^t  *"*®  ^^  estate  by  occupancy :  but  that  is  where  he  becomes  oo- 

An  estate  by  cupant  after  disseisin,  not  by  it.    As  if  tenant  pur  auier  vie  i» 

disseisin  may  disseised,  and  after  dies  ;  now  is  the  wrongful  estate  turned  to 

be  tUFDfiQ  VI 

into  an  estate  *°  occupancy,  nolens  volens^  for  the  occupancy  purged  the 
by  occu-         disseisin. 

1*°^'  And  I  do  not  think  there  is  any  difference,  whether  the  right 

88.  9  H. 6,22.  o**  ^'^'®  ^^  ^^^  S^^  estate  came  to  the  disseisor  precedent,  as  m 
Co.Litt.48.b.  the  case  where  he  in  remainder  disseises  the  tenant  for  lifci ;  or 
«Bttlstn^*'  subsequent,  the  right  being  precedent  to  or  paramount  the 
is.|ier  Wil-  disseisin.  As  if  A.  disseises  B.,  and  after  the  right  of  B.  de« 
CrSte^*  scends  to  A.  (which  is  the  ground  of  remitter)  he  is  remitted^ 

Go.Litt,  866.    B"^  where  a  ground  of  action  and  a  defeasible  poissession  come 

together,  that  difference  may  be  tisefui,  but  is  not  to  our  pre^ 

sent  purpose. 
If  tenant  for        It  is  said,  if  tenant  for  life  be  disseised,  and  release  to  the 
life  be  dis-       disseisor,  his  estate  is  not  turned  to  an  estate  for  life ;  which  I 

Ica^to'uie*"  ^S*"®®*  ^^^  *^  ^^  ^^^  ^^^  ^f  ^^^  P^^*y>  "Ot  ®^  ^^^  1*^^>  which 
disseisor,  it      brought  it  to  him,  as  in  our  case.     And  in  that  case  it  is  a 

'^h  S?^^*^     question,  notwithstanding  the  opinion  of  my  Lord  Coke,  for 

estate  for         which  he  cites  no  authority,  whether  the  estate  for  life  be  not 

life  be  not  so    go  extinguished  that  the  reversioner  may  enter.     And  Fit*- 

extinfiTuisbed 

that  the  re-      herbert,  Abr.  Discontin.  S9.  saith  by  the  release  of  tenant  for 

versionerroay  life  the  estate  of  the  disseisor  is  not  changed  :  but  saith  not 
withstanding    ^^^^  ^^®  estate  for  life  is  in  continuance,  not  extinguished. 

Lord  Coke's  opinion,  Co.  Lttt.  276.  a. 

Where  the  But  regularly  I  hold,  where  one  is  disseised,  so  long  as  hb 

entrjr  of  entry  is  congeable  upon  the  disseisor,  if  the  riffht  of  the  free- 

disseisee  is  °  *  7  n 

congeable        hold  comes  any  way  by  act  in  law  to  the  disseisor,  though  for 

upon  the  dig-   ^  less  estate,  his  tortious  fee  is  turned  into  a  rightful  particular 

seisor,  the  or 

tortious  fee      estate. 

will  be  turned  into  a  rightful  particular  estate,  if  the  right  of  the  freehold  comes 

any  way  by  act  in  law  to  the  disseisor,  though  for  a  less  estate.    38  H.  6. 87»  88. 

19  H.  6.  88. 

I  conclude  this  point,  that  by  the  death  of  Sir  Francb 

f^giock,  the  tenant  at  will,  Dingley,  is  become  lessee  for  years 

in   possession,  as  if  there  had  been  no  tenancy  at  wUl;  and 

so  the  case  is  in  reason  to  be  the  same  with  that  which  was 

Tenant  pur     before  put,  and  must  be  agreed  for  law.    Tenant  pur  outer  vie 

auUr  vie  ^     ^  ^  '^ 

makes  a  lease  for  years,  and  dies,  the  lessee  for  years  is  occupant 
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tiiakes  a  lease  for  years,  and  dies,  the  lessee  for  years  is  un«        1666. 
doubtedly  occtipatit. 

But  there  is  a  third  things  in  this  case  considerable,  which 


Geary 


was  not  mentioned  at  the  bar,  and  that  is,  The  agreement  and  Bearcroft* 

trust  by  the  indenture  is,  that  fVom  and  immediately  after  the 

death  of  Sir  Francis  Egiock  Dingley  shall  permit  and  suSer 

Lady  Egiock  to  hold  and  enjoy  the  premises,  &c.  for  so  many 

of  the  years  as  she  shall  live,  in  the  same  words  as  it  was  for 

Sir  Francis  Egiock. 

If  these  words  make  a  tenancy  at  will  to  Sir  Francis  during 
his  life, — why  should  not  the  same  words  make  a  tenancy  at 
will  to  the  lady  after  his  death  ?  And  if  she  were  tenant  at  will, 
then  there  is  no  necessity  that  Dingley  should  be  the  occupant ; 
for  then  it  is  but  the  case  which  hath  been  before  put.  Lessee 
pur  outer  vie  ipakes  a  lease  for  years,  and  the  lessee  for  years 
makes  a  lease  at  will,  and  the  tenant  jptir  auier  vie  dies,  the 
lessee  for  years  shall  not  be  the  occupant,  but  the  lessee 
at  wilL 

To  this  I  answer  by  granting  first,  that  a  man  may  make  a  A  man  maty 

lease  at  will  to  begin  futurely  as  after  the  death  of  another,  or  S*^f|  ^JJf*^ 

after  the  determination  of  another's  estate;  as  if  I  by  deed,  or  begin  fu* 

parol,  acrree  that  you  shall  hold  my  land  at  will  from  Mi-  \^^^h  ?  the 

•      1  n        T    o        I     •  '  1  .      lessee  may 

chaelmas  next,  or  after  J.  o.,  who  is  tenant  occupant,  leaves  it,  enter  at  the 

I  conceive  this  is  a  good  agreement.     And  after  that  time  he  future  time^ 
may  enter,  and  be  tenant  at  will ;  for  it  is  the  agreement  of  at  wilk 
the  parties  that  one  should  hold  the  land  at  the  will  of  the  other. 
And,  secondly,  that,  as  in  the  case  of  Sir  Francis,  so  in  this 
case,  the  words  are  sufficient  to  create  a  tenancy  at  will  to  the 
lady.     But  here  is  the  difference :  Sir  Francis  was  not  tenant 
at  will  till  his  entry,  no  more  than  if  I  lease  to  you  at  will, 
you  are  not  tenant  at  will  till  you  enter.   There  is  only  a  good  If  A.  lease  to 
foundation  in  the  mean  time  for  a  tenancy  at  will  by  your  en-  ^  no\7enanT 
try.    As  if  1  lease  to  A*  for  twenty-one  years,  to  begin  pre-  at  will,  UU 
sently,  till  he  enter,  he  is  not  lessee  for  years.     And  the  words  j^^^J 
of  Littleton  are  emphatical.  ^'  Ifa  man  lease  to  another  haben*  b.  fortwentj- 

dum  at  the  will  of  the  lessor  perforce  de  quel  il  est  in  posses-  ©"e  years,  to 

De^j^in  ore* 
sion,  then  he  is  called  tenant  at  will."     He  must  be  in  posses-  gently,  B.  is 

sion  by  entry  before  he  is  tenant  at  will.     Sir  Francis  Egiock  not  lessee  for 
by  his  entry,  which  is  expressly  found  by  the  verdict,  was  te-  enter.  * 
nant  at  will.  i^itt.  Sect  68. 

But  now  when  Sir  Francis  died,  immediately  by  his  death  Atthedeceaso 
the  lady  would  not  be  tenant  at  will  for  two  causes.     The  first  a^^j^Th 
is,  she  could  not  enter  till  after  his  death.     An  actual  entry  is  is  also 'tenant 
required  to  make  a  tenant  at  will,  be  she  never  so  forward  to  f^^  f «'^''  ^i^f 

'he  Tfho  is  to 
take  the  estate  by  act  of  law  will  be  prior  in  time  to  him  who  b  to  take  by 
entry.    The  act  of  law  takes  effect  m$tafU€r$  the  eatry  will  leave  an  interval 
of  time  nocessarily. 

Sk  S 
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y}^?^lj     enter,  even  as  soon  as  his  breath  was  out:  yet,  as  in  all  tna^ 

p  tions  there  must  be  a  succession  of  time,  so  there  must  be  in 

^^  this.     Suppose  my  Lady  Egiock  had  not  been  in  the  houi^ey 

Bearcroft.    nor  had  entered  of  a  year  after  his  decease,  (and  the  contrary 

appears  not  by  the  verdict  which  is  only  primum  ititravitj  but 
mention  not  when) — shall  the  freehold  be  in  abeyance  all  this 
time?  And  yet  Dingley,  if  a  stranger  had  entered  (clamando 
ut  occupans  or  otherwise)  might  have  brought  an  action  of 
trespass  against  him.  And  the  rather  also,  for  that  this  agree- 
ment for  the  Lady  Egiock  to  hold  at  will  after  her  husband^s 
death  was  made  during  coverture,  when  she  had  no  will  of  her 
own  ;  and  she  was  no  party  to  the  indenture,  as  her  husband 
was.  And  every  estate  at  will  must  be  at  the  will  of  both  par* 
ties ;  so  that  it  was  necessary  that  she  should  agree  to  it  before 
she  was  tenant  at  will.  But  the  act  of  the  law  operates  in  hi* 
stanti.  At  the  instance  of  Sir  Francis  Egiock^s  death  Ding- 
ley  was  in  possession,  as  I  have  proved  before ;  and  eo  insianti 
was  occupant. 

And,  secondly.  When  a  deed  or  agreement  is  made  for  a  te- 

When  a  deed  nancy  at  will,  an  alteration  of  the  estate  before  an  entry  as  te- 

or  agreement  ^^^^^  ^^  ^jj|  determines  the  will.  As  if  tenant  for  years  makes 
18  made  for  a  ^  ^ 

tenancy  at  a  lease  at  will,  or  an  agreement  to  hold  at  will,  and,  before  en- 
will,  an  alter-  try  of  the  lessee,  surrenders  his  estate  for  years ;  the  will  is 
estate  before  determined.  And  so  here  the  law,  as  I  have  before  argued, 
an  entry  as  eo  instanii  that  Sir  Francis  died,  having  made  Dingley  oc- 
d?termUi<»*  cupant,  his  estate  for  years  is  drowned  ;  and  there  cannot  be  a 
the  will.  tenancy  at  Will  under  an  estate  determined.     So  that,  though 

the  words  of  the  indenture,  which  was  the  foundation  of  Sir 
Francis  Egiock's  being  tenant  at  will,  are  the  same  with  those 
for  the  lady's  being  tenant  at  will;  yet  the  entry  of  the  one,  and 
not  the  entry  of  the  other  time  enough,  and  before  the  estate 
changed,  makes  the  difference. 

There  is  one  objection  more  against  this  opinion  that  Ding* 
ley  should  be  occupant;  for  his  estate  for  years  is  charged  with 
a  trust  for  others,  to  hold  the  land,  and  receive  the  profits  ; 
and  the  law,  which  neminifacit  injuriam^  would  do  an  injury 
to  the  cestui  que  trusty  if  his  estate  should  be  drowned  nolens 
volensy  and  not  give  him  power  to  waive  it. 
To  this  I  answer  (;?) — 

(It)  lu  Carter's  repurt  of  this  part  fereuces,  which  have    been    drawn 

of  the  judgment,  p.  67,  the  follow-  from  this  supposed  dictum  of  the 

ing  passage  is  inserted  which  is  not  Chief  Justice,  and  from  the  doctrine 

to  be  found  in  the  manuscript:  '*  A  of  the  text,  see  1  Bl.  Rep.  142,  165. 

man  conveys  land  in  trust,  and  the  1  Eden  201,  230.    1  Sanders  on  Vats 

trustee  commits  felony,  these  lauds  and  Trusts,  279.,  3d  ed. ;  and  Mr. 

shall  be  forfeited,  though  he  may  Fonblanquc'snote  to  the  Treatise  on 

have  relief  in  equity;'' — for  the  in-  Equity,  Vol.  II.  p.  170.,  Sd  cd. 
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First,  This  is  but  an  equitable  arn^ument.  A  trust  is  nothing         1666. 
in  law  ;  nor  considered,  in  law,  as  assets  or  otherwise  :  and  we      ^^V"^^ 
are  upon  a  question  in  law.     If  Dingley  had  actually  surren-       ^^art 
dered  his  lease  for  years,  it  had  been  drowned  ;  and  there  was  Bearcbopt. 
no  remedy  at  the  common  law,  and  the  extinguishment  by  oc- 
cupancy is  tantamount. 

Secondly,  If  tenant  pur  outer  vie  grant  a  rent  charge  and  Where  landg 
die,  the  occupant  shall  hold  it  charged ;  and  whether  here  in  **<^*d/wfr 
equity  the  occupant  shall  take  it  charged  with  a  precedent  leased  for 
trust  or  not,  is  proper  for  the  Chancery  to  determine.  niaety-nine 

One  objection  is  made  that,  if  the  Lady  Egiock  were  not  a  m/wi'fliir  w> 
tenant  at  will  by  her  entry,  she  is  a  disseisoress,  and  so  con-  so  long  live, 
tinned  when  Dingley  died  ;  and  the  right  to  Dingley 's  estate,  tuishraOTtof 
be  it  to  the  freehold,  or  to  the  lease  for  ninety-nine  years,  is  still  the  lease  for 

in  bein?  during  Elizabeth  Egiock's  life  ;  and  so  the  plaintiff,  "S^^^l ^^- 
*  ®  ®  .  r  »  cupancy  is 

claiming  under  the  dean  and  chapter's  right,  bath  no  cause  of  tantaraount 
action.  to  the  effect 

But  to  this  I  answer — first,  That  it  is  not  found  that  the  surrender  of 
Lady  Egiock  entered  by  disseisin  ;  and,  therefore,  shall  rather  that  lease  for 
be  presumed  to  enter  by  consent  of  Dingley.     And  the  rather,  ^^"^ 
because  it  was  agreeable  to  the  trust  to  which,  by  express 
vords,  his  lease  (and  by-equity  the  estate  for  life,  if  the  lease 
be  dissolved  into  it,)  was  subject,  permitting  her  to  receive  the 
profits. 

Secondly,  Admit  the  lady  were  in  fact  a  disseisor,  yet,  when 
Dingley  died,  the  right  of  the  estate  pur  auter  w>,  by  act  of 
law,  falls  upon  the  lady,  who  was  then  in  possession  :  and  (for 
the  reasons  before)  her  wrongful  estate  by  disseisin  is  turned 
into  a  rightful  estate  pur  auler  vie^  the  law  preferring  a  less 
estate  by  right  than  a  greater  by  wrong. 

But,  thirdly.  Admitting  the  Lady  Egiock  was  a  disseisorcss, 
and  so  continued,  when  she  takes  an  estate  by  indenture  from 
the  dean  and  chapter  for  two  lives,  the  dean  and  chapter  have 
the  reversion,  if  not  recontinued,  yet  a  reversion  by  estoppel. 
And  when  the  Lady  Egiock  and  her  son  die,  it  appears  that 
the  dean  and  chapter  entered,  and  after  leased  to  the  plaintiffs 
lessor.  And  this  gives  title  to  the  plaintiff  by  reason  of 
priority  of  possession  against  the  defendant,  whose  entry  is  by 
title  under  Elizabeth  Egiock  the  daughter,  subsequent  to  the 
entry  and  lease  of  the  dean  and  chapter,  and  doth  not  as  heir 
to,  or  under,  the  Lady  Egiock  the  disseisoress.  And  so  ad- 
mitting  thef e  was  a  disseisin,  and  that  disseisin  continuing,  yet 
the  plaintiff  hath  a  better  title  than  the  defendant,  and  ought 
to  recover. 

I  have  done  with  the  case.  I  hold  that  Sir  Francis  Egiock 
was  a  good  tenant  at  will — that  Dingley  upon  his  death  was 
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1666.       occupant,  and  his  lease  for  years  drowned  in  the  fredioM— «nd 

^"^^^^^^     that  the  Lady  Egiock's  entry  came  too  late,  either  to  be  leiiaDt 

Geart       ^^  ^jij^  Qj.  occupant — and  that  the  Lady  Egiock  being  in  pos- 

BsARqaoFT.  session  when  Dingley  died  (be  it  by  agreement  or  tort)  is  by 

Dingley*s  death  (and  not  before)  become  occupant  of  the  free* 

hold — and  her  surrender  to  the  dean  and  chapter,  and  the  new 

lease  made  to  her,  good — and  that,  the  new  lease  being  deter* 

mined,  the  dean  and  chapter  had  power  to  lease  unto  the  lesaor 

of  the  plaintiff. 


THOMASON  V.  MACK  WORTH,  (a) 
Tr.  14  Car.  2.  Rot.  2S72.  (5) 

(Where  alimitatioa  was  in  a  settlement  made  before  marriage  of  A* 
to  the  use  of  trustees  and  their  heirs  nntll  they  should  raise  certain 
portionary  sums  of  money,  if  not  paid  at  a  fixed  time  by  A. ;  aod 
the  portions  were  not  then  paid  ;  and  the  trastees  permitted  the 
assignees  of  A.  to  enter  and  take  profits  of  the  lands  beyond  the 
amount  of  the  portions  ;  still  the  trustees  may  afterwards  enter  and 
hold  over  to  raise  the  portions. 

CoDTeyance  to  the  nse  of  H.  B.  and  his  heirs,  until  he  fail  in  pajing  so 
much  money,  and  after  to  P.  V. — H.  M.  failing  in  payment,  be- 
comes tenant  at  sufi*erBnce ;  lie  makes  a  lease  for  five  years,  aod  a 
release  upon  it ;  and  the  relessee  enters  ;  this  turns  the  interest  of 
P.  V.  to  a  right;  a  fine  then  levied  of  the  lands  by  H.M.  to  the 
relessee,  and  non-claim  for  fi?e  years  bars  that  right. 

Construction  of  special  verdict  is  to  be  liberal.) 

Beidgman,  C.  J. 
Har^.  MS.  1°  an  ejectione  firmcB  by  Thomas  Thomason  against  Thomas 

No.  68.  fol.    Mackworth  for  20  messuages,  200  acr.  terr,,  150  acr.  prali.^  d 

Eject.firmtB.    ^^^  ^^^-  JP^^^m  ^^  Crouckell  and  Betton,  upon  the  demise  of 

Peter  Venables,  baron  of  Kinderton. — Upon  the  ganeral  issue 
a  special  verdict  is  found  to  this  effect : — 

That  Humphrey  Mackworth  was  seised  in  his  demesne 
as  of  fee,  of  the  lands  in  the  declaration  ;  and  14  Jul. 
14  Car.  1,  by  indenture  tripartite,  between  bimaelf 
of  the  first  part ;  the  said  Peter  Yenablea,  and  othera 
since  deceased,  of  the  second  pact ;  and  Mary  Veaa* 

(ii)<*Adjudged29JuDii,  1666,  pro  (b)  This  number  is  copied  from 

querenie  Harg.  MS.,  No.  58,  fol.  86.  the  manuscript,  the  roll  not  beio; 

6.  C.  Carter  75.  i   but  the  report  in  yet  restored  to  its  place  with  the 

Carter  is  extremely  inaccurate.  other  records  of  the  court 
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bles,  sister  of  Peter  Yenables,  (with  whom  the  said 
Humphrey  Mackworth  was  to  intermarry)  of  the  third 
part ;  be  did  enfeoff  the  said  Peter  Venables,  &c.  and 
their  heirs,  of  the  premises  {inter  (did)  to  several  uses. 
And  the  indenture  is  found  in  hose  verba. 
Whereby  there  is  a   settlement  of  the  manor  s   and 
towns  of  Abbot  Betton,   Sutton,    Betton  Strange, 
and   Croukhill,   in  the  parishes  of  St.  Julian's  in 
Shrewsbury;     Brace    Meale,    Ascham    St.    Chad, 
Berrington  and  Coleham ;    and  all  other  his  lands 
in  the  county  of  Salop,  vix.  of  the  Hall  of  Betton 
Strange,  and  the  lands  thereto  belonging,  and  all 
other  his  lands  in  Betton  Strange,  and  some  other 
parcels  in  Abbots  Betton  and  Sutton  ;   to  the  use  of 
Humphrey    and   Mary  for  their  lives,  and  of  the 
heirs    of  Humphrey  for  her  jointure;    and    as  to 
other  particular  lands  in  Abbots  Betton,  to  the  use  of 
Humphrey  for  life,  and  after  to  his  first  son  upon  the 
body  of  Mary  in  tail,  and  so  to  the  other  sons  of  her ; 
and  for  default  of  such  issue,  to  the  use  of  the  said 
Humphrey  Mackworth,  his  heirs  and  assigns ;  pro- 
vided that  if  he  should  afterward  settle  other  lands, 
by  the  consent  of  Peter  Venables  of  60/.  per  annum^ 
upon  the  sons  in  manner  aforesaid,  then  this  settle- 
ment upon  them  to  be  void ;  and  as  to  particular 
lands  in  Sutton  and  all  other  bis  lands  in  Sutton,  and 
in  Brace  Meale,  Coleham,  St.  Julians,  and  all  the 
rest  whereof  no  use  before  is  limited,  to  the  use  of 
himself,  his  heirs  and  assigns,  chargeable  with  the 
payment  of  1000/.  and  other  sums  thereinafter  limited 
to  be  paid  in  manner  and  form  as  the  same  is  by  these 
presents  declared  and  appointed. 
And  there  is    a  large   settlement  of  the  leases    and 
estates  of  inheritance  of  Mary  Venables,  for    the 
benefit    of   Humphrey  and  Mary,  and  their  chil- 
dren; and  there  is  a  covenant  by  Humphrey  Mack- 
worth for  him,  his  heirs,  executors,  &c.  with  Peter 
Venables,  &c.,  if  it  happen  the  said  Mary  to  die 
without  issue  male  by  him,  having  only  one  daugh- 
ter living  after  the  decease  of  Mary,   to    pay  to 
the  said  Peter  Venables,  &c.,  and  the  survivor  of 
them,  and  the  executors  of  the  survivor  of  them, 
within  three  months  after  the  age  of  eighteen  years  of 
such  daughter,  1000/.  in  trust,  and  as  a  portion  for 
the  said  daughter ;  and  another  covenant  th^t  he,  his 
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heirs,  executors,  or  admiiiisCrators,  shall  and  will 
within  three  months  next  afler  the  birth  of  every 
child,  be  the  same  son  or  daughter,  begotten  by  the 
said  Humphrey  upon  the  body  of  the  said  Mary,  pay 
to  the  said  Peter  Venables,  &c.  a  several  sum  of  100/. 
upon  trust  that  the  said  Peter  Venables,  &c.  shall 
dispose  the  same^unto  the  use  and  profit  of  such  child 
for  whom  the  same  was  so  paid  ;  and  if  any  such  child 
happen  to  die  before  the  said  100/.,  with  the  increase 
thereof  be  paid,  that  the  same  shall  be  paid  to  the 
survivors  of  such  children,  &c. ;  and  it  is  the  true 
intent  and  meaning  of  all  the  said  parties,  and  hereby 
declared, »that  if  it  happen  such  payment  of  the  said 
1000/.,  and  several  sums  of  100/.,  or  any  of  them,  be 
not  made  according  to  the  intent  and  meaning  of  these 
presents,  that  then  these  presents  shall  be  and  enure ; 
and  the  said  Peter  Venables,  &c.  and  their  heirs,  shall 
stand  and  be  seised  of  all  and  singular  the  said  manors, 
lands,  and  hereditaments,  except  such  part  thereof  as 
are  limited  for  the  jointure  of  the  said  Mary,  and  so 
much  thereof  as  are  now   in  jointure  to   Dorothy 
mother  of  the  said  Humphrey,  the  premises  limited  to 
the  use  of  the  heirs  male  of  the  body  of  Humphrey 
upon  the  body  of  Mary,  for  and  during  the  said  re- 
spective estates  only ;  and  after  the  several  determi- 
nation of  those  several  estates  for  all  those  messuages, 
lands,  and  premises  also  to  the  use  of  the  said  Peter 
Venables,  and  their  heirs,  until  they  have  fully  levied 
out  of  the  rents,  issues,  and  yearly  revenues  thereof, 
the  said  sum  of  1000/.,  and  every  of  the  sums  of  100/. 
to  be  paid  according  to  the  true  intent  and  meaning 
of  these  presents,    with  damages  for  non-payment 
thereof,  according  to  the  rate  of  8/.  per  cent,  to  be 
computed  unto  the  time  that  the  said  principal  sums  of 
1000/.  and  100/.  can  or  may  be  levied  as  aforesaid ; 
and  from  any  time  afler  the  said  sums  of  1000/.  and 
100/.  levied  as  aforesaid,  then  to  the  uses,  intents,  and 
purposes  as  these  presents  before  mentioned  and  ex- 
pressed, any  thing  in  these  presents  contained  to  the 
contrary  notwithstanding ;  with  other  usual  covenants 
in  the  said  indenture,  that  he  is  owner,  and  against 
incumbrances;  and  with  a  covenant  by  Humphrey 
Mackworth  that  he  and  his  heirs  shall  and  will  stand 
and  be  sei^^ed  of  and  in  such  part  and  so  much  of  the 
premises  as  before  the  end  of  Michaelmas  Term  next 
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ehall  Dot  be  conveyed  to  the  said  Peter  Venables,  &c. 
to  the  several  uses  in  and  by  these  presents  limited 
and  declared. 

And  the  jury  further  find  that  livery  and  seisin  was 
executed  by  virtue  of  that  indenture ;  and  that  Mary 
Venables  likewise  executed  estates  to  the  said  Peter 
Venables,  &c.  to  the  uses  limited  in  the  said  former 
indenture  of  her  own  lands. 

And  they  further  find  the  marriage;  and  that  they  had 
issue,  Peter  Mackworth,  born  Sept.  IS,  1639,  and 
Mary,  born  November  S8,  1641  ;  and  they  find  that 
Humphrey,  and  Mary  his  wife,  Thomas  Mackworth 
his  son  and  heir  apparent,  and  A  tin  Buckley  daugh- 
ter and  heir  of  Richard  Buckley,  by  indenture 
July  10,  1653,  did  grant,  bargain,  and  sell  to  Sir 
Robert  Eyton  and  others  the  premises  in  the  decla- 
ration (inter  alia)  for  five  years,  by  virtue  whereof 
they  were  possessed. 

And  so  possesssed  July  20, 1652,  an  indenture  tripartite 
was  made  between,  &c.  (the  said  parties)which  is  found 
in  hasc  verba. 

In  consideration  of  a  marriage  between  Thomas 
Mackworth  and  Ann  Buckley,  and  for  the  settling 
of  the  manors  and  lands  of  the  said  Humphrey 
and  Anne  as  is  thereinafter  contained,  the  said  Hum- 
phrey, Mary,  and  Thomas  did  grant,  to  and  enfeoff 
the  said  Sir  Robert  Eyton,  &c.,  and  their  heirs,  of 
the  manors  of  Betton  Strange,  and  all  their  lands  in 
Betton  Strange,  Abbots  Betton,  Crowkill,  Sutton, 
Coleham,  St.  Julians,  Berrington,  Bracemeale,  and 
Markle,  without  naming  the  particular  places,  (but 
not  Betton,  nor  all  his  lands  in  Com.  Salop,)  to  the 
several'  iises  in  that  indenture,  viz.  to  the  use  of 
Huibphrey  and  his  heirs  till  the  marriage;  and  after 
as  to  all  the  premises  in  Betton  Strange,  and  some 
other  particulars,  to  the  use  of  Anne  Buckley  for  her 
jointure ;  and,  after  her  decease,  to  the  use  of  Thomas 
Mackworth  for  ninety-nine  years,  if  he  so  long  live, 
with  remainder  over.  And  as  for  the*  premises  in 
Sutton,  Abbots  Betton,  Crowkill,  Bracemeale,  Ber- 
rington, Coleham,  and  St.  Julians,  to  the  use  of  ^ 
Humphrey  Mackworth  for  his  life ;  and  after  bis 
decease,  as  to  Sutton  house  and  lands  and  some 
other  parcels  in  Coleham,  to  the  use  of  Mary,  wife 
of  Humphrey  Mackworth,  for  the  wife  of  Dorothy  his 
mot  her,  charged  with  J  50/.  per  annum,  to  the  said 
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Dorothy  $  and  after  the  decease  of  Dorothy,  then  of 
Satton  Hall  and  particalar  lands  in  Satton  of  the 
yearly  value  of  150/.  per  annum  to  the  use  of  Mary 
for  her  life  for  her  jointnre ;  and  from  and  after  the  end 
of  the  several  and  respective  particular  eetates  before 
limited  of  all  the  premises  in  Sutton,  Abbots  Betton, 
Crowkill,  Coleham,  Bracemeale,  Berrington,  and  St. 
Julians,  to  the  use  of  the  said  Thomas  Mackworth 
for  ninety<»nine  years,  if  he  00  long  live,  with  re* 
mainder  over;  and  as  to  Maddeworth,  and  aome 
other  lands  in  Cheshire,  to  the  use  of  trustees  to  be 
sold.    And  in  the  said  indenture  thel«  is  a  settlement 
of  the  esllate  of  Anne  Buckley,  totheuseof  herself  for 
life,  and  after  of  Thomas  Mackworth^  &c  proui  per 
indeniuram :  but  find  no  seisin  virtute  mdetUuras. 
But    they  Author  find  a  fine  with  proclamations,  in 
Michaelmas  Term,  1653,  by  Humphrey  Mackworth, 
Mary  his  wife,  Thomas  Mackworth,  and  Ann  his  wife^ 
ie  ienemeniis  in  Jbrmd  sequenU^  dm.  of  the  manors  of 
Woore,  &c.  being  the  lands  of  Anne,  and  of  lands  in 
Sutton,  Betton  Strange,  and  Abbots  Betton  to  Sir 
Robert  Eyton  ;  and  they  find  that  the  premises  in 
Betton  Strange,  Crowkill,  and  Abbots  Betton,  were 
and  are  of  the  yearly  value  of  ISO/,  and  that  the  9001. 
pajr&ble  upon  the  births  (ft)  of  Peler  Mackworth  and 
Mary  his  sister  nondum  saUsJuoim  nee  soluias  $mni; 
and  that  the  said  lands  of  the  said  Anne  Buckley  are 
of  the  yearly  value  of  SOO/. ;  that  Humphrey  Mad- 
werth,  January  1,  1654,  died ;  and  that  Thomas  is 
his  son  and  heir,  and  January  S,  1654,  entered  into 
the  lands  in  question,  and  was  possessed ;  and  that 
Peter  Yenables  (the  other  feofiees  being  found  dead) 
Dec.  1, 13  Car.S.  at  Crowkill,  did  desMse  to  Thomas 
Thomason,  the  plaintiff*,  proui  /  add  that  he  entered 
and  was  ejected  by  the  defendant,  &c.    But  whe- 
ther the  defendant  be  guilty  peiufU  ndcisamenimm 
curice^  SfC. 
There  have  been  some  things  stirred  in  this  case,  which  came 
not  to  the  end  of  it.— As,  first^  Whether,  when  Peter  Yenables 
enters,  he  riiall  hold  till  he  have  received  not  only  the  VXX. 
a-piece,  but  also  the  1000/. ;  or  that  a  ioUe$  quoiies  shall  be 
implied,  that  he  may  enter  as  soon  as.  they  become  due.    If 
Peter  Yenables  might  enter  at  the  time  of  the  ejectment  lease 
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in  the  declaration,  it  is  not  material  to  thia  present  suit  how       108j8. 
long  he  may  retain.  v^%^b/ 

Secondly,    it  was  questioned   what  estate  Peter  Venables   Thomasok 
&c.  should  gain  upon  their  entry,  whether  a  fee  or  a  chattel  i       Mack« 
The  words  are,  ^^  That  the  premises  shall  be  to  the  use  of  them      worth. 
and  their  heir?,  till  they  have  levied,  &c."   So  it  seems  to  be  a  ^  limitation 
fee  simple ;  and  so  it  was  agreed  in  Bosworth  and  Forard*8  to  the  use  of 
ease  (c)  by  the  Justices  the  last  term,  who  were  in  other  things  their  hein, 
of  contrary  opinions.    But  whether  fee  simple  or  chattel,  it  till  they  have 
will  be  alike  to  the  plaintiff,  for  either  of  them  are  suflScient  for  j^Q^m^" 
the  maintenance  of  this  action ;  yet  something  I  shall  have  oc«  money,  seems 
casion  to  mention  of  Uiis  point  anon,  though  not  to  resolve  the  ^  ^.^  ^ 
question. 

I  shall)  therefore,  pass  over  them  ;  and  consider,  first,  the 
merits  or  matter  of  the  ease  as  it  is  in  truth,  and  was  intended 
upon  the  special  verdict :  and,  secondly,  upon  the  verdict  as  it 
is  of  record,  whether  it  be  imperfect,  or  what  other  alteration 
it  hath  made. 

For  the  first,  the  case  is  this  in  effect : — Humphrey  Mack« 
worth,  upon  a  marriage  with  Mary  Venables,  makes  a  feoflhient 
by  indenture  to  Peter  Venables  and  others,  to  several  uses 
mentioned  in  the  indenture,  viz.  of  part  to  him  and  Mary  for 
jointure,  of  other  part  to  him  fbr  life,  and  after  to  his  first  son 
by  her  in  tail,  and  the  reversion  of  that,  and  all  the  rest^  to 
him  and  his  heirs ;  and  therein  covenants  with  them  to  pay 
1000/.  if  no  issue  male  to  their  only  daughter  after  Mary*8 
death,  within  three  months  after  her  age  of  eighteen ;  and  co- 
venants also,  within  three  months  after  the  birth  of  every 
child,  to  pay  to  Peter  Venables,  and  the  rest  of  the  trustees, 
a  several  sum  of  100/.  upon  trust  to  dispose  the  same  to  the 
use  and  profit  of  such  child.  ^'  And  it  is  the  meaning  of  the 
said  parties,  and  so  hereby  declared,  that  if  such  payment  be 
not  made,  then  the  feoffment  shall  lie,  and  the  feoffees  and 
their  heirs  shall  stand  seised  of  all  the  premises  (except 
the  part  limited  for  jointure,  and  other  particular  estates,  and 
of  these  also  after  those  estates  determined,)  to  the  use  of  the 
said  Peter  Venables,  &c.  and'  their  heirs,  till  they  have  ftilly 
levied  out  of  the  rents,  issues,  and  yearly  revenue,  the  said 
sum  of  1000/.,  and  several  sums  of  100/.  a-piece,  with  damages, 
&c.,  and  after  to  the  uses  before-mentioned.''  Afterwards 
Aey  have  issue,  Peter,  bom  in  1639,  and  Mary,  born  S2  Nov. 
1641 ;  neither  of  the  one  hundred  pounds  is  paid. 

Then  Humphrey,  who  continued  in  possession,  in  July  1652, 
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(e)  In  p.  167  of  this  Volume  $  and  sect  YI.  $  and  Supplement  to  Yiner, 
see  the  cases  collected  in  Mr.  Bui-  Yd.  III.  tit  Devise  (L.  a.)  sect  S. 
ler*s  notCi  Co.  Litt  S90,  b.  n,  S4e.     n.  3,  p.  864. 
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1666.        upon  a  consideration  of  marriage  of  Thoroas,  his  son,  with 
^"^^^'^^^     Ann  Buckley,  and  settling  her  estate  (being  a  great  estate) 
Thompson    m^i^es  a  lease  and  release  of  all,  whereof  this  now  in  questioo 
Mack-      ^^  P^^^ '  P^^^  thereof,  after  the  marriage,  to  the  use  of  Ann 
WORTH.      Buckley,  for  jointure,  and  after  to  Thomas  for  99  years,  if  be 
so  long  live  ;  and  other  part,  being  part  of  that  now  in  ques- 
tion, 7712.  Crowkill,  and  other  parts  of  Betton,  but  with  addi* 
tions  in  Abbots  Betton  and  Betton  Strange,  to  the  use  of 
Humphrey  for  life,  with  remainder  to  Mary  for  jointure  ;  and 
after  all  the  particular  estates  ended  to  the  use  of  Thomas  for 
99  years,  if  he  so  long  live,  with  remainder  over. 

Then  Humphrey  and  his  wife,  and  Thomas  and  Anne  his 
wife,  Michaelmas  1653,  levy  a  fine  of  Betton^  and  not  Crow- 
kill,  to  the  said  use;  and  Humphrey  died  Jan.  1,  1654.  Tho- 
ma?  Mackworth  enters ;  neither  of  the  100/.  a-piece  is  yet 
satisfied.  The  premises  in  the  two  Bettons  and  Crowkill  are  of 
the  yearly  value  of  120/. ;  so  that  in  the  time  of  Humphrey^ 
and  since  the  time  of  Thomas,  the  100/.  a-piece  might  have 
been  raised  out  of  the  profits. 

The  general  question  is,  whether  Peter  Venablea,  &c.  the 
trustees,  not  raising  the  money  when  it  might  be  raised,  may 
enter,  and  hold  over  against  Thomas  Mackworth  and  Ann  his 
wife,  who  came  in  as  purchasers. 
It  is  urged  that  they  cannot  enter  and  hold  over. 
First,  for  that  the  monies  might  have  been  raised  in  the  time 
of  Humphrey  himself,   as  well  before  the  settlement  upon 
The  law  Thomas  his  son,  as  after ;  and  the  law  makes  no  difference 

makes  no  dif-  upon  a  limitation  by  will,  or  by  way  of  use  in  the  expression, 
ffSionV  "*»"  ^^^^  »  sum  be  paid,"  or  "  till  such  a  sum  might  be 
will,  or  by       paid."  They  are  of  the  same  signification,  if  there  be  a  neglect 
way  of  use,      ^^  f^^jj  jjj  j^jj^  ^^^^  should  raise  it. 
in  the  ezpres- 
sions  '*  till  Secondly,  That  Thomas  and  his  wife  come  in  as  purchasers 

such  a  sum      fy^  valuable  consideration ;  and  though  he  be  a  son,  yet  he 
"  tm  such  a     taJ'e  here  as  a  purchaser,  as  in  Sir  Nicholas  Strange's  case. 
sumi^hibe       Thirdly,  That  Sir  Andrew  Corbett's  case,  whereupon  the 
^     '  learning  of  holding  over  in  such  cases  is  grounded,  was  a  case 

Force  of  a       of  the  first  impression,  and  shall  not  be  extended.     And  the 
qualffi^.^'       differences  are  notable  between  our  case  and  that ; — for,  first, 

there  the  will  was  concealed  from  them  who  should  have  en- 
tered to  levy  the  money  ;  here  Peter  Yenables  and  the  other 
trustees  are  parties,  and  as  conusant  of  the  estate  as  Humphrey 
Mackworth. — 2dly,  There  the  heir  by  his  entry  was  a  wrong- 
doer ;  for  he  had  no  right  to  the  possession  ;  here  Humphrey 
Mackworth  had  right  to  it  by  the  limitation  of  the  old  use; 
which  was  said,  but  I  do  not  agree  to  it,  did  not  cease  by  non- 
payment of  the  100/.  without  entry  or  claims.    So  that  it  may 
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be  objected  thatitwas  a  negligence  in  the  feoffees^  not  a  wrong        1006. 
by  Humphrey :   and  the  lease  and  release,  or  fine,  worked  no      ^^^'V^^ 
wrong  ;  for  Humphrey  might  lawfully  convey  his  estate,  which    Thomatom 
was   not  determined.     Sdly,  In   Corbett^s  case,  the  heir,  as        Mack- 
iieir,  received  the  profits;  and  it  was  reason  he  should  not  take       worth. 
advantage,  and  gain  by  his  own  wrong.     But  he  is  a  purchaser 
bona  fide ^  who  came  in  by  title  ;  and  it  is  no  reason  the  laches 
of  the   trustees  should  prejudice  him ;  especially  when  they 
might  have  entered  into  a  great  part  of  this  last  settlement 
during  the  life  of  Humphrey  himself,  and  have  raised  the  100/. 
a-piece. 

But,  notwithstanding,  I  hold  the  entry  of  Peter  Venables  for 
non-payment  of  the  100/.  is  lawful. 

To  make  this  good,  I  hold  it  requisite  to  search  little  into  Altbotigh  li- 
the reason  of  law  for  holding  aver  against  the  heir,  or  as^  iiiitatioi»by 
eigoee,  where  the  profits  are  unjustly  withheld ;  for,  though  way  of  use 
the  kinds  of  limitation  by  wills,  or  byway  of  use,  whereby  ^wmo 
estates  shall  cease,  and  others  shall  rise  up  on  nonpayment  of  cease,  and 
monies,  are  created  by  the  Statutes  of  Uses  and  Wills,  yet  the  others  to  rise 
reason  of  holding  over  in  such  cases  is  grounded  upon  the  pajm^t  of 
common  law,  and  not  upon  any  words  in  either  of  the  statutes  sums  of  mo- 
concerning  uses  or  wills.  cSteSTbv 

the  Statutes  of  Uses  and  of  Wills, — ^the  reason  of  holding  over,  when  the  money  is 
not  paid,  is  grounded  on  the  common  law,  and  not  upon  any  words  in  either  of 
the  statutes  concerniag  uses  or  wills. 

The  common  law  itself  makes  a  difference  between  a  limita-  Where  a  11- 
tion  of  a  chattel  estate  for  a  term  certain,  and  a  limitation  till  ™ih)[lJS*^ 
such  a  sum  be  levied,  or  the  like ;  where  it  is  certain,  in  the  estate  for  a 
commencement,  continuance,  and  end,  though  the  lessor,  or  his  f^™'  'Jt*.'^* 
heir,  or  he  that  hath  the  next  estate,enter  upon  him  wrongfully,  iq  the  com- 
he  shall  not  hold  over,  but  is  put  to  his  remedy  for  the  mesne  ™^cefl^t 
profits.     Nay,  though  it  be  a  lawful  eviction  by  act  of  law,  or  though  the 
by  a  dower,  or  the  like,  yet  he  shall  not  hold  over ;  and,  there-  jewor  or  his 
fore,  whereas  in  F.  N.  B.  14^.,  and  some  of  our  old  books,  it  that 'hath  the 
was  held  that  guardian  in  chivalry  might  enter  upon  lessee  for  next  estate, 
years,  because  he  might  hold  over,  the  later  authorities  have  term  TOmt- 
resolved  that,  no  not  so  much  as  in  the  King's  case,  the  King  fuUv,  he s^udl 
or  his  assignee  guardian,  can  enter  upon  the  lessee  for  years  wjf    w!f' 
during  the  wardship;  for  that  lessee  for  years  cannot  hold  his  remedy 

over; — his  term  was  certain,  and  cannot  be  extended.  forUiena^soo 

'  profits;  and 

this  is  so,  even  if  the  eviction  be  lawful,  as  by  a  dowress,.or  the  like* 
6  H.8.  6.  Leases,  58.    4  Co.  82.    Corbetfs  case. 

And  upon  that  reason  it  is  I  hold,  if  I  have  a  common  of  Where  eom- 

«8tovers  certain,  to  have  ten  cart  loads  of  wood  out  of  such  a  monof  «to- 

wood  yearly,  to  burn  in  my  house,  if  the  owner  do  disturb  me  pasture,  or  a 
corody,  is  certain,  and  the  right  is  disturbed  in  one  year,  the  remedy  is  by  action 
for  damages,  not  to  take  doable  in  the  next  year.  27  H^6, 10.  6  Co.  31.  Coulter's 
case  $  where  the  former  is  cited. 
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littd.  of  my  cart  loads  one  year,  I  cannot  the  next  year  take  twenty 

^"^^^^^^  cart  loads;  for  it  was  certain  how  much  I  should  have,  and  in 

TauMABOM  ^j,||4  jJQj^  J  should  take  it.    I  am  put  to  my  action  for  da- 

^H^g^jQ^,  mages,  and  have  not  election  to  take  so  much  more  the  next 

wortb;»  year.    So  of  a  corody,  or  common  certain. 
Where  smut      ^*  ^^  Eliz.  B.  R.  Southwell  and  Wade's  case,  a  difference 

is  of  800  loads  was  taken  between  a  grant  of  a  thing  in  render  and  prendre. 

hei^eo^^  There  it  was  agreed,  if  I  grant  a  man  200  loads  of  fiiggots 

yearly  out  of  yeBily  percipiendos  out  of  all  my  lands,  if  the  grantee  do  not 

ofthemn^  **^®  ^^^  ^°  ^"®  y®**"'  ^®  cannot  take  them  the  next.     But  if 

or,  if  the  by  the  grant  the  grantor  is  to  cut  them,  and  make  them  into 

^!tuk  ^  ^SO^^  And  carry  them  to  the  house  of  the  grantee,  so  that  the 

ia  one  year»  grantor  is  to  do  the  first  act,  and  so  by  consequence  it  is  bis  in 

be  caanot  render^  if  the  SOO  faggots  be  not  paid  the  first  year,  although 

£1    ik^t  if  by  the  grant  he  might  distrain,  and  did  not  for  it,  yet  he  may 

by  the  grsnt  have  400  faggots  the  next  year ;  for  otherwise  the  grantor  bj 

to\!?th^^  his  own  act  might  prejudice  him.  This  authority  is  not  against 

and  inake  my  opinion*    He  might  distrain  for  the  400  foggots,  and  he  was 

ft^>tsfand  ^^  ^  recompensed  for  them:  but  he  could  not  take  them.   And 

carry  them  to  so  where  the  grantee  is  to  take  the  iaggots,  and  the  other  dis- 

th*  *^"*teftf  **"**b8  him,  he  may  have  his  action  for  it,  and  his  recompence:^ 

ifthegraatee  but  if  he  should  take  the  400  faggots  in  one  year,   it  might 

be  not  paid  poggibly  destroy  the  wood,  which  cannot  bear  so  great  a  fall  in 

the  first  year. 

he  may  one  year. 

have  400  faggots  the  next  year. 

Whenihede*       But  when  the  determination  of  the  estate  in  the  limitation  i« 

terminnUeit  uncertain  and  casual ;  as  if  land  be  limited  to  me  till  such  a 

of  the  estate 

18  uaeertaitt,  debt  raised,  or  such  a  sum  paid ;  there,  if  the  heir  or  reversioner 

**ifjj^  ^  hinder  me  from  raising  the  sum  by  taking  the  profits,  he  shall 

till  811th  a  iiot  take  advantage  of  his  own  wrong.     It  is  at  my  electioo 

debtberaited^  either  to  bring  my  action,  or  to  hold  over,  upon   the  very 

paM^thenlf  r^^^on  of  the  common  law;   therefore,  whereas  if  the  heir 

thehdror  within  ward,  after  a  tender,  marries  himself  without  licence  of 

hbdCTthe  ^^^  ^^^^9  ^^  Statute  of  Merton  provides.  That  dominus  iunc 

laimgof  the  ieneat  terram  ejuSy  after  his  age  of  twenty-one  years,  per  tanlum 

tA?^  ?/  iempui  quod  inde  possit  habere  duplicem  valorem  maritagiiy  if 

profits,  he  the  guardian  enter  and  be  ousted  by  the  heir,  though  he  may 

"^j^^^ke  h^ye  an  action  for  the  forfeiture,  and  the  statute  speaketh  not 

hisofm^  of  holding  the  land  over,   yet  he  may  hold  over;  and  so, 

^''WBff  J  it  i«  whereas  by  the  Statute  of  West.  2.  c.  1.  tenant  by  elegii  is  to 

tion  of  the"  ^^^^  quousque  debitum  fuerat  levatum  per  raiionabile  extetUum, 

|nuiteeto  and  by  the  statutes  13  E.  1.  et  27  E.  I.,  tenants  by  Statutes 

tlo^or^tcT  Merchant  and  Staple  shall  hold  quousque  sibi  de  debito  pre- 

hold  pver.  dicta  ut  satis/acinmj  they  may  hold  over  in  that  case  if  the 

C.  C.  M.  C)l  conusor  or  his  heir  interrupt  them  to  recover  the  land ;  and 

4  Co.  89.  this  by  the  reason  of  the  common  law,  for  the  statutes  make 
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lio  mention  of  it.    And  in  tbtse  cases,  the  law  makes  no  dif-*        IM6^ 
ference   between   interruption,   or  taking  the  profits  by  the    ^^^^'v^b^ 
eonusor,  or  reversioner  himself,  or  his  heir,  or  by  an  bb-    Thommou 
signee,  or  other  who  claims  under  him;  and,  therefore,  if      Maok* 
after  judgment,  or  statute  acknowledged,  the  conusor  sells      wovth* 
the  land,  and  the  extent  is  laid  upon  the  purchaser,  who  in-  if  afters  jad|^- 
terrupts  the  conusee,  he  shall  hold  over.    And  so  it  is  if,  after  ™f  of  sU- 
the  land  extended    m  the  conusor's  possession,   be  conveys  ledged,  under 
away  the  land,  and  the  grantee  or  feofiee  enters  upon  the  co-  the  statutes 
nusee,  he  shall  hold  over;  for  no  man  shall  take  advantage  ^^^   isK.i. 
of  his  own  wrong ;  and  as  an  assignee  shall  have  benefit  of  a-  and  S7  B.  s. 
casual  profit  received  to  bring  a  scire  facias  to  determine  the  ^fi/StlTund, 
extent  within  the  time,  so  if,  by  the  unjust  entry  of  the  assignee  and  the  ez- 
of  the  extender,  the  conusee  cannot  receive  the  profits,  it  ia  ^^^  "ih '^ 
just  that  he. should  hold  over.  parcbaser. 

The  reason  is  the  same  in  the  principal  case :  here  a  feofl^"  who  inter- 
meat  is  made  to  the  use  of  Humphrey  Mackworth,  of  all  for  nu8ee,he9hall 
bis  life,  and  after  particular  limitation  of  part  the  fee  of  the  hold  over, 
whole  is  limited  to  him  and  to  his  heirs ;  and  in  the  same  feoff-  if  gft^yi^ 
meat  there  is  a  declaration,  if  those  several  sums  be  not  paid,  land  is  ex- 
then  the  feoffees  to  stand  seised  to  the  use  of  thetn  and  their  l!!|.^.^3?  ^^ 

conusor  s 

heirs,  till  they  have  levied  the  said  several  sums,  and  after  to  possession,  he 

the  fiormer  uses.  fuT^!*"^/ 

the  land,  ^d 

When  there  was  a  failure  of  payment  of  the  monies,  the  themnteeor 
feoffees  might  have  entered:  if  they  had  entered,  and  Humphrey  feoffee  enters 
had  re-entered,  and  so  they  had  been  interrupted  by  Humphrey,  gee,  he  shall 
they  might  have  held  over  upon  the  reason  and  authorities  be*  hold  over, 
fore  mentioned.    Pari  rationtj  when  he  continues  the  posses- 
sion, and  the  receipt  of  the  profits,  the  feoffees,  when  they 
enter,  shall  not  be  discounted  those  profits  which  Humphrey 
himself  had  received. 

The  same  reason  it  is  if  Humphrey  himself  had  assigned,  or 
for  a  valuable  consideration  had  conveyed  over  the  land  to 
another,  after  failure  of  payment;  for  I  will  not  put  the 
question,  if  there  had  been  a  disturbance  before  the  contingent' 
happened,  (it  not  being  in  our  case)  the  feoffee  or  assignee 
took  the  estate,  subject  to  this  use,  and  the  profits  received  by 
him,  shall  not  give  advantage  to  him  to  bar  Peter  Venables,' 
&P.  from  entering,  or  holding  over,  no  more  than  if  a  feoffee 
enter  upon  tenant  by  elegit,  or  Statute  Merchant,  he  shall 
take  advantage  to  discount  the  profits  by  him  received,  as  re- 
ceived upon  the  extent;  for  the  heir,  or  assignee  in  such  case 
comes  in  under,  and  takes  the  estate  liable  to  the  precedent 
cbai^. 

That  is  our  case  here ;  for  though  I  shall  take  Thomas 
Mackworth  and  his  wife  in  this  case  to  be  as  purchasers,  yet 
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they  come  under  Humphrey,  whose  estate  at  the  time  of  the 
settlement  was  clogged  with  this  use;  and  he  cannot  have  it 
freer  than. Humphrey  could  devise  it  to  him.  So  that,  be  he 
heir  or  assignee,  or  come  in  upon  or  without  a  valuable  consi* 
deration,  or  have  he  notice,  or  not  notice,  of  the  former  settle* 
ment,  it  alters  not  the  case.  Thomas  Mackworth's  estate  was 
subject  to  the  use  and  estate  of  Peter  Yenables  for  raisin^^  the 
money ;  and  the  profits  received,  either  by  him  or  by  Hum- 
phrey Mackworlh,  shall  not  turn  to  the  disadvantage  of  Peter 
Yenables,  the  feoffee,  or  those  for  whom  he  is  trustee.  And 
the  very  resolution  in  Corbet's  case,  the  second  resolution^  if 
well  considered,  is  stronger  than  our  case.  There  it  is  resolved, 
that ''  when  the  heir  of  the  devisor  in  that  principal  case,  or  he 
in  the  reversion,  or  remainder  in  the  case  of  a  lease,  or  li- 
mitation of  use,  enters  upon  him  to  whom  the  land  is  devised, 
demised,  or  limited  till  such  a  sum  be  paid,  and  expulses  him ; 
it  is  in  the  election  of  the  party  expulsed  to  bring  his  action, 
and  recover  the  mesne  profits,  which  shall  be  accounted  parcel 
of  the  sum  ;  or  he  may  enter  and  retain  the  land  till  the  en« 
tire  sum  levied."  And  the  book  gives  it  for  a  rule,  ^^  when  he 
that  is  to  re-have  the  land  fait  le  tort,  does  the  wrong;  against 
him  and  all  others  who  claim  under  him  he  that  is  expulsed, 
if  he  will,  may  re-enter  and  hold  the  land,  and  the  other  shall 
not  take  avail  of  his  own  wrong  ;'*  so  are  the  very  words  of  the 
book. 

There  is  indeed  some  difference  between  the  cases  ;  for  that 
resolution  mentions,  first,  an  entry  of  him  to  whom  such  a  par- 
ticular estate  is  limited,  and  then  an  expulsion :  but  in  our 
case  Peter  Yenables  never  entered  after  the  money  payable ; 
but  Humphrey  Mackworlh  and  his  assigns  continued  to  receire 
the  profits  during  all  that  space  wherein  the  money  might  have 
been  raised.  But  the  reason  is  the  same  in  both  cases.  The 
reason  pinches  not  upon  the  expulsion;  and  the  heir,  who 
entered  after  the  death  of  the  devisor  in  that  principal  ease, 
expulsed  not  the  devisee :  but  it  pinches  upon  the  taking  the 
profits  per /or/, — that  he  shall  not  take  advantage  of  his  own 
wrongs  and  discount  those  profits  which  he  himself  hatb  re- 
ceived. It  was  a  wrong  to  take  those  profits  which  belonged 
to  another ;  for  the  continuance  of  Humphrey  Mackworth  at  the 
best  was  in  nature  of  ^^  tenant  at  sufferance,  who  bath  no  legal 
interest^"  as  the  book  saith :  but  is  a  ^^  deforceor  ^^  though  an 
action  of  trespi^ss  cannot  be  brought  against  him.  And  so  is  his 
assignee  but  in  the  same  condition,  and  claims  under  him  who 
did  the  first  wrong;  and  he  also,  taking  those  profits. which 
should  have  been  taken  by  another,  shall  not  take  advantage 
of  that  wrong. 
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*rbe  principal  case  of  Corbet  was^ — ^Where  a  devise  was  till         IM6, 
800/.  levied, — there  was  no  expulsion  of  the  devisee,  but  the  heir     ^"^"^^^^ 
entered,  against  whom  no  action  of  trespass  would  lie, — the  de-    *homa8ok 
viseeupon  (lis  entry  shall  hold  over;  for  the  heir  shall  not  take       Ma'ck- 
advantage  of  his  own-wrong.     But  there  is  a  great  difference       woftTif* 
where  he  in  the  remainder  or  reversion,  or  his  assigns,  claims 
by  the  same  conveyance  with  theirs  who  have  an  estate  subject 
to  a  limitation  quousque,  and  where  an  estate  is  derived  to  him 
by  a  subsequent  conveyance. 

Blackbarr  and  Lassel's  case  was  this  :->- 

Molineux  covenanted  to  stand  seised  to  the  use  of  himself  Mich.4sEIiaf. 
for  life,  and  after  to  the  use  of  bis  daughters  unmarried,  till  ^  ^^'  ^^' 
each  of  them  respectively  shall  have  levied  500/.,  remainder  to 
hb  eldest  son  for  life,  &c.,  with  remainders  over.     The  eldest 
son  enters*     In  that  case  it  was  resolved,  that  the  eldest 
daughter  shall  not  enter  after  her  500/.  might  have  been  levied : 
but  the  reason  is,  it  would  be  to  the  prejudice  of  her  other 
sisters  who  claim  by  the  same  conveyance,  and  not  under  the 
eldest  son  ;  and  the  holding  over  is  only  in  cases  where  none  ffoldingover 
are  concerned  in  prejudice  but  they  who  did  the  wronff,  or  '*  ^^^^  I" 

'^    •*  ^  °^  cases  where 

those  who  claim  under  them.  .  none  are  con- 

And  so  in  our  case,  if  Humphrey  had  in  the  same  conveyance  5®*"?ed  in  pro- 
limited  the  lands  to  himself  for  life,  with  such   a  contingent  they  who  did 
limitation  of  payment  of  iOO/.  a  year  to  his  children;  and  in  the  wrong,  t)!* 
default  thereof  to  the  use  of  the  feoffees,  and  their  heirs  quous-  claim  under 
quCy  and  after  to  Thomas  Mackworth ;  I  make  no  doubt  but  them. 
the  entry  of  the  feoffees  should  not  have  prejudiced  him  ;  for 
be  claimed  not  under  the  estate  which  was  clogged  with  this 
use  to  the  feoffees  for  raising  the  money.     But  here  Thomas 
claims  by  a  subsequent  conveyance,  and  under  (he  estate  that 
was  so  clogged* 

In  Moor's  Reports,  556,  a  case  is^ — Robert  Rosse,  26  Eliz. 
levied  a  fine  to  the  use  of  himself  for  life,  remainder  to  his  exe- 
cutors till  they  have  levied  300/.  for  performance  of  his  will: — he 
dies;  the  executors  permit  the  Earl  of  Rutland,  who  was  next  in 
remainder,  to  enter,  who  takes  more  profits  than  would  have 
satisfied  it.  It  is  resolved  there  by  the  opinion  of  Popham  and 
Anderson,  that  the  estate  of  the  executors  was  determined  by 
their  negligence,  because  they  might  have  levied  the  money^ 
and  voluntarily  suffered  another  to  enter. 

This  case  may  seem  to  be  against  me.  But,  first,  it  appears 
not  whether  or  no  the  Earl  of  Rutland  was  living  when  it  came 
la  question,  nor  whether  there  was  any  limitation  over  after 
the  remainder  to  the  Earl  of  Rutland,  or  that  the  Earl  was 
but  tenant  in  tail;  for  if  the  Earl  was  then  dead,  and  remain- 
der limited  over,  or  if  he  were  tenant  in  tail,  then  the  resoUtioii 
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1606.  was  good  law ;  those  in  remainder  who  came  not  in  under  the 
Earl  of  Rutland,  nor  the  issue  who  came  in  paramount,  were 
not  to  be  prejudiced  by  it.  And  it  was  probable  the  case  migbt 
be  so  ;  for  the  estate  was  made  S6  Eliz.,  and  the  question  came 
not  till  aAer  Sir  Edward  Coke  was  attorney-general.  If  the  case 
were  otherwise,  I  must  suspect  the  report,  because  there  is  no 
year  in  certain  set  down  for  the  resolution  ;  and  it  is  said  an 
action  of  ejectment  was  brought  in  the  Common  Pleas  for  it; 
and  yet  the  opinion  delivered  by  Popham  and  Anderson  at  the 
motion  of  Cooke,  attorney  ;  and  it  is  improbable  that  a  matter 
of  law  in  the  Common  Pleas  should  be  extrajudicially  deter- 
mined by  the  two  Chief  Justices.  And  the  resolution  in  l^* 
Andrew  .Corbet's  case,  in  41  and  4S  Eliz.  in  the  Court  of 
Wards,  where  the  same  Chief  Justices  were  assistants  and  re- 
ported by  my  Lord  Coke  himself,  is  against  it ;  and  there  no 
mention  made  of  6uch  a  resolution  as  that  of  Rosee'a  case, 
which  had  been  proper  enough  if  my  Lord  Coke  had  been  priry 
to  that  resolution. 

So  that  I  hold  for  this  point,  that  Peter  Venables  and  the 

other  feoffees  for  nonpayment  of  the  100/.  after  the  birth  of 

Mary  have  right  to  enter  upon  Humphrey  Mackworth,  and 

may  hold  over,  and  that  the  subsequent  conveyance  made  by 

Humphrey  Mackworth  by  lease  and  release  to  other   uses, 

though  upon  a  valuable  consideration,  shall  not  take  away  that 

power,  or  rather  interest,  which  was  vested  in  Peter  Venables 

and  the  other  feoffees :    but  that,  notwithstanding  the  later 

conveyance  to  the  use  of  Thomas  and  Ann  Buckley,  they  might 

enter  and  hold  over. 

Effect  of  fine      But  then,  admitting  the  law  to  be  as  I  have  held,  yet  in 

"!^  ?®"5'»*™  1653  a  fine  with  proclamations  was  levied  by  Humphrey  aael 

years,  upon  a  others ;  and  there  was  no  entry  made  by  Peter  Venables,  or  the 

rightofentry.  feoffees,  till  the  1st  of  December,  IS  Car.  2.  when  the  demise 

was  made  by  Peter  Venables  to  the  plaintiff;  which  entiy 
though  it  was  within  twenty  years  afller  the  title  of  entry  accrued 
to  the  feoffees,  which  was  to  be  accounted  from  three  months 
next  after  the  birth  of  Mary  the  daughter,  who  was  bom  Nov. 
S2,  1641,  and  so  not  to  be  taken  away  by  the  statute  of  21  Jac 
c.  16.  of  limitations,  yet  it  was  not  ivithin  five  years  after  the 
fine  and  proclamations. 

And  therefore  the  next  question  is,  whether  this  fine  with 
proclamations  and  nonclaim  within  five  years  do  bar  or  fake 
away  the  entry  of  Peter  Venables.  And  taking  the  case  thus 
singly,  I  conceive  the  feoffee  Peter  Venables  is  barred  by  a 
fine  and  nonclaim  within  five  years. 

The  action  here  is  brought  for  lands  in  Crowkill  and  Bettoff* 
This  question  reacheth  not  that  part  of  the  lands  whidi  lioia 
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Crowkill ;  for  the  fine  is  levied  only  of  the  lands  in  Sutton, 
Betton  Strange,  and  Abbots  Betton  ;  so  that  be  the  law  as  it 
will  in  this  point,  the  plaintiff,  notwithstanding  the  bar  by  the 
fine,  if  there  be  nothing  else  in  the  case,  shall  recover  as  to  so 
much  as  lies  in  Crowkill. 

But  as  to  the  lands  in  Betton,  there  arise  two  points  con- 
siderable.— The  one  is, — whether  the  action  of  ejectment  being 
brought  of  lands  in  Betton  (without  addition),  and  the  fines 
being  of  lands  in  Betton  Strange  and  Abbots  Betton, — whether 
upon  this  record  and  verdict  the  Court  shall  adjudge  that  this 
fine  was  levied  of  the  lands  in  Betton  in  the  declaration  men- 
tioned ?  It  hath  been  taken  in  a  manner  for  granted  by  the 
plaintiff's  counsel,  and  not  determined  by  the  other  side,  that 
the  fine  extends  not  to  it.     But  I  hold  it  doth. 

The  second  is,  admitting  the  fine  extend  to  the  lands  in  Bet- 
ton in  the  declaration, — whether  this  fine  and  nonclaim  shall 
in  this  case  bar  the  entry  of  the  lessor  of  the  plaintiff? — and  I 
think  it  doth. 

For  the  first  of  them, — it  is  a  question  of  fact,  whether  there 
be  three  towns,  Betton,  Abbots  Betton,  and  Betton  Strange?— 
or,  secondly,  only  two  towns.  Abbots  Betton  and  Betton 
Strange,  and  no  Betton  without  addition  ? — or,  thirdly,  two 
hamlets  or  licux  conus^  places  known  by  the  names  of  Abbots 
Betton  and  Betton  Strange,  and  both  within  the  town  of 
Betton  ? 

Let  the  truth  be  as  it  will  be  in  matter  of  fact,  yet  I  con- 
ceive upon  this  record  it  shall  be  necessarily  understood  that 
Mie  lands  in  Betton  in  the  writ  and  declaration,  and  the  lands 
in  Abbots  Betton  and  Betton  Strange  in  the  verdict,  are  the 
same.  For,  first,  that  there  is  such  a  town  as  Betton,  whether 
the  truth  be  so  or  no  most  be  agreed  upon  this  record  ;  for  the 
action  and  declaration  being  of  lands  in  Betton,  and  the  jury 
having  found  the  ejectment  de  tenementis  infra  scriptisy  as  in  the 
declaration,  all  the  parties  are  estopped  to  say  there  is  no  such 
place  as  Betton ;  even  the  sheriff  himself  is  estopped  to  say  the 
contrary  ;  so  that  if  an  habere  fac.  possessionem  issue  for  lands 
in  Betton,  he  is  estopped  to  make  a  return  that  there  is  no  such 
place,  but  must  execute  the  writ  at  his  peril. 

2dly,  that  the  lands  in  Abbots  Betton  and  Betton  Strange, 
mentioned  in  the  record  of  the  verdict,  are  by  necessary  intend- 
ment to  be  taken  to  be  the  same  with  the  lands  in  Betton  in  the 
declaration  ;  for  that  the  verdict  is  de  tenementis  infra  scriptii^ 
that  is,  of  Betton  as  well  as  Crowkill, — ^^  that  Humphrey  Mack- 
worth  was  seised  of  them  in  his  demesne  as  of  fee."  Then  they 
find  the  first  indenture  between  Humphrey  Mackworth  and 
P^ter  Venables^  &c.  in  hcec  verba;  and  a  grant  thereof,  inter 
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exteod  to  Bettoo  alooe,  if  diere  were  aa j 

Tbinllj,tbejfiadtliebarg»iaaadfale^lOJ^  M58,  ieSr 
Robert  EftOB  aad  other  tmsteea,  upoathe 
Macfcwiwtb  aitb  Jlaae  Backlejr,  to 
party  dt  Uwanadu  imfra  icriptis  im 
meniumaiif ;  tbat  is,  of  tbe  laadb  ia  BeUoa 
tirimieemJMMibej  were  poeKped ;  aadhfiag  aapaMeMed^tbiy 
fiod  tbe  iadentnre  SO  Jal.  nade  to  the  aid  Sir  Buhut  Byta 
aad  other  trasteet  wberebj,  ia  eoosideratioa  of  that 
the  lands  of  Abbots  Bettoa,  Bettoo  Stnag^  Crovhili, 
other  laads  io  particnlar  are  settled,  bat  ao 
per  $€•  These  bj  commoa  ioteadmeat  are  the 
which  were  fooad  ia  the  bargaio  aad  sale  for  fire  J«ai%  aad  Is 
work  as  a  release  bj  this  iodenture  to  those  oses ; — far  elR  Is 
what  purpose  is  that  bargain  and  sale  ia  case  the  five  jasn 
being  long  since  expired  ?  And  wh j  else  is  this  }mrgt  coaiif- 
ance  and  the  settlement  of  Anne  Buckley's  estate  fcaad,  whs 
is  concerned  in  the  Betton,  but  not  in  CrowkiU  ?  Ia  that  ia- 
denture  there  is  a  corenant  for  a  fine  to  those  uses. 

Then  the  jury  find  a  fine  leried  de  tmemmtiM  (omittii^^rw^ 

diclii)  informd  sequenie^  which  is  a  fine  of  lands  in  Sutton,  Bet* 

ton  Strange,  and  Abbots  Betton.     If  it  had  been  de 

pradiciiiy  it  could  have  no  other  construction  but  de 

in  narraiione  ;  and  then  of  necessity  in  their  intendment 

Strange  and  Abbots  Betton  had  been  the  same  with  Bettoa  is 

Tbe  emisHoii  the  declaration ;  for  else  it  were  not  dc  tencmemtis  pnedktb. 

^l^^ScUi^    Tbe  omission,  indeed,  of  ^^prctdiclis''  in  pleading  may  io  nsasj 

in  piesding      cases  be  fatal,  but  otherwise  in  rerdicts  being  the  saying  of  Lay 


m  ■  ^    *  • 


MMs'belSSsI-  ^^"^*»  *"^»  therefore,  in  the  verdict  the  want  of  the  wonb 
butotberwife  ^* prcedictit ''  alters  not  the  case.  For  what  had  the  jury  to 
in  verdicts.      meddle  with  the  tenements  other  than  those  in  the  declaration? 

they  are  onerdli  eljurati  ad  verilatem  de  infra  conUniis  dicendam^ 
and  not  of  other  lands ;  and  Sutton  is  not  in  question ; — thes 
what  did  tbe  fine  concern  the  jury,  if  Betton,  for  which  tbe 
action  is  brought,  be  not  contained  in  the  fine  of  Betton  Strange 
and  Betton  Abbots  ?  So  that  I  conceive  that  what  is  mentioned 
in  the  verdict  of  Abbots  Betton  aad  Betton  Strange,  must  be 
applied  to  Betton  in  the  declaration. 

We  are  not  now  upon  pleading,  but  upon  a  verdict  whicb 
in  all  times  hath  been  allowed  as  favourable  construction  and 
strong  intendment  as  this. 

Ilil.  IS  and  IS  Car.  S.  in  this  Court  between  Hore  and  DiX| 
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the  declaration  in  an  ejectment  lease  was  of  10  acres  of  land  in        1066. 
the  parish  of  Spraydon.  Upon  a  special  verdict  the  jury  found      ^'^V^/ 
that  the  father  of  the  lessor  was  seised  of  the  lands  in  the  de-    Thomasok 
claration  as  heir;  and  find  an  indenture  mentioning^  a  settle-      Mack- 
ment  by  him  of  divers  lands  in  other  parishes;  and  all  his  lands      worth. 
called  North  beck  here,  or  lying  in  North  beck  here,  in  the 
parish  of  Spraydon :  but  did  not  find  that  those  were  the  same 
lands  which  wei-e  in  the  declaration  ;  but  find  the  entry  of  the 
lessor,  who  was  not  heir  to  her  father,  after  his  death,  into  the 
lands  specified  in  the  declaration,  (as  it  is  here  also  found,) 
and  adjudged,  that  the  lands  in  the^declaration  shall  be  under- 
stood to  be  the  same  lands  with  North  Bere  in  the  deed.    And 
the  record  of  Sir  G-eorge  Brown's  case,  which  is  reported, 
3  Co.  50.,  and  Cleve  and  Yere's  case,  ICr.  458,  were  there 
cited  to  the  same  purpose ;  and  so  in  Peck  and  ChancePs  case, 
SCr.  828;((/) — for  what  had  the  Jury  to  meddle  with  those 
lands  in  their  verdict,  if  they  were  not  part  of  the  lands  in  the 
declaration  ?    It  were  easy  to  multiply  cases  on  this  ground. 

I  must  agree,  if  there  were  in  truth  three  several  towns, 
Betton,  Betton  Strange,  and  Betton  Abbots,  the  fine  of  land 
in  Betton  would  not  extend  to  Betton  Strange,  and  Betton 
Abbots,  as  it  is  agreed  in  Stock  and  Fox's  case.    Nalton  and  s  Cr.  121. 
Street  being  in  the  parish  of  Street,  the  fine  of  lands  in  Street  ^  ^^'  B-  ^ 
would  not  carry  Walton.   A  fortiore^VL  fine,  as  here,  of  lands 
in  Betton  Strange  and  Abbots  Betton  would  not  carry  the 
lands  in  the  town  of  Betton,  if  it  were  distinct  from  these.  But  8  Cr.  574. 
on  the  other  side,  the  law  may  well  take  Betton  Strange  and  suUer'a^ise 
Abbots  Betton  to  be  both  but  hamlets,  or  places  known,  in  one  aod  Favelej  ' 
town  called  Betton ;  for  a  fine  may  be  and  frequently  is  levied  *°^  Kwton's 
of  land  as  a  hamlet,  or  lieu  conns  ;  and,  therefore,  shall  be  so  Cr.  C.  276. 
intended  here.    For  else  the  mentioning  this  fine,  and  all  that  ^  ^°^.  ^  ^"^^ 
which  concerns  Betton  Abbots  and  Betton  Strange,  had  been  levied  of 
impertinent  in  this  case,  (Sutton,  which  is  also  in  the  fine,  not  j^nd  in  a 
being  now  in  question  ;)  and  the  contrary  not  appearing,  m.  knowa  ^^ 
that  they  were  several,  it  shall  be  intended  they  are  one  and  places. 
the  same.    And  the  intendment  is  the  stronger  here,  because  it 
18  not  a  total  variance  from  the  name  :  they  agree  in  the  name 
^^  Betton ;"  but  the  variance  is  in  respect  of  the  addition.    It 
is  frequent  in  these  and  other  countries  tP  distinguish  a  town 
by  the  name  of  Upper  and  Lower,  North  and  South,  and  the 
like ;  and  yet  to  be  but  one  town.    And  the  very  indenture  of 
settlement,  14  Car.,  limits  Betton  Wood  and  Betton  Pool, 
without  addition,  to  Mary  for  jointure ;  and  yet  expresseth 

(4)  These  cases  are  stated  at  greater  length  in  Carter  80,  than  in  this  text 
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tbem  to  lie  in  Abbots  Betton,  and  Betton  Strange,  which  ia  aa 
evidence  that  they  are  both  known  by  the  name  of  Betton. 

The  next  thing  then  to  be  considered  is,  admitting  that  tbie 
fine  with  proclamation,  of  lands  in  Betton  Strange,  and  Ab- 
bots Betton,  shall  be  intended  to  be  a  fine  of  the  lands  in  Bet- 
ton in  the  declaration,— what  shall  be  the  operation  of  this  fine  ? 
and  how  far  this  fine  and  non-claim  within  five  years  ahall 
bar  the  right  of  Peter  Venables?  Which  question  will  be  eoo- 
siderable  upon  the  merits  of  the  case  upon  a  new  action,  be  the 
law  as  it  will  upon  the  point  admitted,  if  in  truth  Humphrey 
had  no  lands  called  Betton,  or  in  Betton,  but  those  in  Betton 
Strange  and  Abbots  Betton. 

Tocbarthis,  I  must  distinguish  between  that  part  of  Bet- 
ton which  was  limited  to  Mary  in  jointure,  and  the  rest ;  for 
which  it  is  necessary  to  new  state  the  case  upon  the  deed. 

14  Car.  1.,  a  feoffment  was  made  by  indenture,  ^f  all  the 
lands  in  Betton  Strange  and  Betton  Abbots,  inter  alia ;  of 
part  thereof,  viz.  all  Betton  Strange,  and  part  of  Abbots  Bet- 
ton, to  the  use  of  Humphrey  and  Mary  for  her  jointure,  and 
the  heirs  of  Humphrey ;  of  other  part  of  Abbots  Betton  to  him 
for  life,  and  after  to  his  first  and  other  sons  by  her,  and  the 
heirs  males  of  their  bodies ;  and  after  to  the  use  of  him  and  his 
heirs.  And  of  the  rest,  which  may  include,  other  part  of  Ab- 
bots Betton,  also  to  him  in  fee.  Then  there  is  a  covenant  to 
pay  100/.  within  three  months  after  the  birth  of  every  child. 
And  it  is  declared,  if  the  payment  be  not  made  accordingly, 
the  feofiees  shall  stand  seised  of  all  the  premises,  except  such 
part  thereof  as  are  limited  for  the  jointure  of  Mary,  and  the 
premises  limited  to  the  use  of  the  heirs  males  of  the  body  of 
Humphrey  to  be  begotten  upon  the  body  of  the  said  Mary,  for 
and  during  the  said  several  and  respective  estates  only ;  and 
from  and  after  the  several  ends  of  those  several  estates,  of  those 
lands  also,  to  the  use  of  Peter  Venables,  &c.  and  their  heirs, 
until  they  have  fully  levied  out  of  the  rents,  issues,  and  yearly 
revenues  thereof,  every  of  the  said  sums  of  100/.,  with  damage 
for  non-payment  thereof,  after  the  rate  of  SI.  per  ceni.;  and 
after  the  said  sums  levied  as  aforesaid,  then  to  the  uses  and 
purposes  in  the  said  indenture  before  expressed,  any  thiif 
therein  contained  to  the  contrary  notwithstanding. 

Afterwards  Mary,  a  daughter,  is  born ;  and  the  100^  not 
paid.  Then,  165S,  there  being  then  no  son  of  Mary  the  wife 
living,  though  in  truth  not  found^  by  lease  and  release  by 
Humphrey,  and  Mary  his  wife,  the  premises  of  Betton  Strange 
and  Abbots  Betton  are  {inter  alia)  limited  to  the  use  of  Hubh 
phrey  and  his  heirs  till  the  marriage  of  Thomas  with  Aooe 
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Buckley ;  and  alter  of  Betton  Strange,  and  a  great  part  of  the        1660* 
rest  to  the  use  of  Anne  Bucklej  for  life,  and  after  to  Thomas     ^•^^v^fc/ 
Mackworth,  for  ninety-nine  yearg,  if  he  so  long  live ;  and  of    Thomason 
other  part  to  the  use  of  Humphrey  for  life ;  and  after  to  the       Mack- 
use  of  Thomas  for  life,  with   remainder  over.     And  a  new      woeth. 
jointure  is  limited  to  Mary,  the  wife  of  Humphrey  ;  and  after- 
wards, the  marriage  having  taken  effect,  in  Michaelmas  term, 
1653,  a  fine  with  proclamation  was  levied  by  Humphrey  and 
Mary,  and  Thomas  and  Anne,  of  the  premises  in  Abbots  Bet- 
ton,  and   Betton  Strange,  and  lands  in  Sutton  to  the  use  of 
that  indenture. 

Upon  these  conveyances  it  appears,  that  as  to  the  lands 
limited  by  the  first  indenture  to  Mary  for  jointure,  which  were 
€iU  Betton  Strange^  and  part  of  Abbots  Betton,  by  the  express 
words  of  the  deed,  the  feoffees  are  not  seised  of  them  towards 
the  levying  of  the  100/.,  till  the  jointure  of  Mary  determined; 
after  the  end  of  that  estate,  then  of  these  also :  which  words,  I 
conceive,  are  to  have  this  meaning,  that  upon  failure  of  pay- 
ment the  reversion  of  that  jointure  is  also  intended  to  be  pre- 
sently vested  in  Peter  Venables  and  the  other  feoffees,  and 
not  to  wait  till  Mary  be  dead.  But  the  possession  during  the 
estate  in  jointure  is  not  liable  to  the  payment  thereof.  As  in 
the  common  case,  if  I  limit  lands  to  one  for  his  life,  and 
after  his  death  to  another ;  though  I  limit  it  after  his  death  to 
another,  yet  he  hath  a  present  estate,  but  to  take  effect  in  pos- 
session after  the  other's  deaths  If  the  law  here  were  otherwise, 
that  the  lands  in  jointure  were  not  liable  to  the  100/.  during 
the  estate  in  jointure,  it  would  be  as  strong  for  my  conclusions; 
for  then  the  entry  of  the  plaintiff  was  not  good  into  these  lands 
as  long  as  that  estate  limited  in  jointure  continues,  which  it 
yet  doth,  Mary  being  alive.  But  1  think  the  use  of  the  rever- 
sion of  the  jointure,  for  the  levying  of  the  100/.  upon  non  pay- 
ment thereof,  vests  in  Peter  Venables;  so  that  after  failure  of 
payment,  in  construction  of  law  Humphrey  Mackworth  and 
his  wife  have  an  estate  for  their  lives  in  jointure,  the  reversion 
in  Peter  Venables. 

Then  when  Humphrey  and  Mary  his  wife  lease  and  release 
part  to  the  use  of  Anne  Buckley  foV  life  ;  and  other  parts  to 
the  ose  of  Humphrey  for  life,  with  remainder  over ;  this,  as  to 
jointure  lan(k  of  Mary,  vests  a  good  estate  determinable  by 
their  deaths,  and  no  forfeiture  by  the  lease  and  release ;  yet  the 
fine  by  them  and  Thomas,  and  Anne  Buckley,  works  a  forfei- 
ture :  but  there  being  no  entry  within  five  years,  Peter  Ve« 
naUes  is  barred  of  his  entry  for  a  forfeiture  during  the  life  of 
Mary>  though  perhaps  he  may  have  a  new  five  years  after  their 
deaths.    As  in  Lawn  and  Tooker's  case,  tenant  for  life  levies  3  Co.  7s. 
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1660.       a  fine  with  proclamations,  and  five  years  pass,  be  in  reversion 

^^^^^^^     or  in  remainder  shall  be  barred,  but  shall  have  five  years  df 

Tnpiusoir    ^^^  ^^^^^  ^j^^  j^^l^  ^f  ^j^^  tenant  for  life.    But  now  for  the 

Mack-  ^^^^  of  Abbots  Betton  not  in  jointure,  all  the  uses  of  it  ceased 
>^o|LT9*  upon  non-payment  of  the  100/.,  as  well  of  those  lands  li- 
mited to  the  first  son  by  Mary,  as  the  rest;  for  the  exception 
of  the  premises  limited  to  the  use  of  the  heirs  males  of  the 
body  of  Humphrey  to  be  begotten  was  void,  there  being  no 
such  limitation  ;  or  if  that  shall  be  intended  of  the  use  limited 
to  the  sons  by  Mary,  yet  there  being  in  truth  no  sons  at  the 
time  of  the  fine  levied,  the  other  uses  to  Humphrey  were 
ceased. 

So  that  now  this  is  the  case  in  effect,  as  to  all  the  rest  of 
Abbots  Betton,  not  limited  in  jointure  by  the  limitation  of  use 
in  the  feoffment,  Humphrey  Mackworth  is  seised  to  him,  and 
his  heirs,  proviso  if  100/.  be  not  paid  within  three  months  after 
the  birth  of  Mary,  that  then  the  feoffees  shall  stand  seised 
thereof  to  the  use  of  them  and  their  heirs,  till  the  100/*  and 
interest  of  it  raised,  and  after  to  the  former  uses.  The  money 
is  not  paid,  whereby  the  use  ceaseth.  The  feoffees  do  not 
enter.  Humphrey  Mackworth  makes  a  lease  and  release  ia 
fee  ;  and  then  levies  a  fine  to  the  releasees,  with  proclama^ 
tion,  and  five  years  pass;  whether  this  bars  the  entry  of  the 
feoffees  ? 

I  hold  it  doth. 
r^t^Th^Tw  ^^^  '^^  feoffment  be  made  to  the  use  of  A.  and  bis  beuri, 
of  A.»nd  his  quousque  he  fail  of  payment  of  so  much  money ;  and  after  to 
heirs  quous'  the  use  of  B.  and  his  heirs ;  if  A.  levy  a  fine,  and  after  &il  in 
payment  of^  payment  of  the  monies,  and  B.  enters  not  within  five  years,  yet 
so  much  it  hath  been  held  he  is  not  barred ;  for  A.  had  a  good  estate 

SterTo  ?h?     ^^^^  ^^  ^®^'^^  ^^^  ''"®>  «"^  ^^  "'ff***  lawfully  levy  it ;  and 
use  of  B.  and   though  B.  claimed  not  under  the  fine  levied,  yet  the  right 

fine,  and  then  payment,  and  then  had  levied  the  fine,  and  five  years  had 

fail  in  the  passed  without  entry  of  B.  (which  comes  nearer  to  our  case, 

IS  not  barred,  ^^^  ^"^  being  levied  after  the  non-payment  of  the  100/. ;  and 

although  he  after  the  ri^^ht  accrued  to  Peter  Venables  to  enter)  it  is  more 

withb^five  difficult  to  determine  whether  the  nonclaim  within  five  years 

years.    But,  shall  bar  B.,  or  no ;  for  it  may  be  said,  if  the  use  to  A.  be 

casel"^^!!  wholly  determined  before  the  fine  levied,  then  his  possession 

in  the  pay-  is  only  ^i^ast  as  tenant  at  sufferance,  and  when  he  levies  a 

ment,  and  g,^g^  partes  ad  Jinem  nihil  habuerunty  and  so  the  fine  shall 

fine,  and  five    not  bar. 

years  pass         ^.-.^...^^^.,,.,.^.^.^^^.^^.,,^^.^.,^.^.^^..^.^.^.^^^^^^ 

ivithout  entry   '■^-— -------■----*----------— --—-------^---—-----------------^^ 

^ k^K  ^^^U         ^^^  ^°  Carter's  report  of  Thoraasoa  v.  Mackworth  this  pari  of  tiie  case  ii 
Ton daTm  '^^^^  ^'*^  ^'^^  incorrectness, 

iiball  b^r, 
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[^Noie. — ^A  freehold  passetb  by  bargain  and  sale  witbont        IMd* 
entry  or  claim ; — why  not,  by  the  same  reason,  another  estate      ^<^V^h/ 
by  way  of  use  shall  cease  to  one,  and  settle  in  another  without    ^^okabojx 
entry  and  claim ;  though  not  to  bring  an  action  of  trespass,  yet       Maok- 
to  settle  the  freehold  in  him  ?    And  this  is  the  usual  eon*      worth* 
veyance,  where  a  contingent  executory  use  is  limited — to  limit  Sprlnpog 
it  to  one  quousque^  &c.,  and  after  to  another,  upon  the  con-  ^'^ 
tingent  happening,  the  one  use  ceaseth,  and  the  other  ariseth 
in  an  instant.] 

If  it  be  not  determined  till  the  entry  or  claim  of  B.  when  he 
had  an  estate ;  and  it  was  lawful  for  him  by  fine  to  convey  it; 
and  B.  not  having  an  estate  till  entry  or  claim,  it  was  not 
turned  to  a  right.  And  it  is  resolved  in  Podger's  case,  that  ^  ^^*  ^^ 
no  fine  or  warranty  shall  bar  any  estate  in  possession,  reversion, 
or  remainder,  which  is  not  divested,  and  put  to  a  right ;  and 
the  reason  is  there  given,  for  he  that  hath  an  estate  or  interest 
in  him  cannot  be  put  to  his  action,  entry,  or  claim ;  for  be 
hath  that  which  the  action,  entry,  or  claim  would  vest,  or  give 
onto  him.  So  in  our  principal  case,  it  may  be  said,  that  when 
Humphrey  Mackworth  levied  the  fine,  he  had  failed  in  pay- 
ment  of  the  money ;  and  if  the  estate  in  fee  were  vested  in 
Peter  Yenables  without  entry  or  claim,  then  Humphrey 
Mackworth  had  nothing  in  the  land ;  and  partes  Jinis  nihil  ka* 
buerufU.  If  it  were  not  vested  in  him,  then  Humphrey  had 
still  the  estate,  and  Peter  Yenables  his  estate  or  interest  not 
turned  to  a  right,  and  so  not  barred  by  the  fine* 

But  if  Peter  Yenables  have  a  right  only  to  a  chattel  upon 
nonpayment  of  the  100/.,  the  case  may  be  said  to  differ ;  for 
that  he  leaves  a  reversion  to  Henry  Mackworth,  whereof  a 
fine  might  be  levied:   and  whether  he  hath  a  fee  simple  or 
a  chattel  upon  failure  of  payment  was  touched  only  at  the  bar, 
but  no  opinion  delivered  in  it;  nor  shall  I  now  determine  it.  C.  C  as* 
Much  may  be  said  that  it  is  but  a  chattel ;  for  though,  in  the  s'^,'^. 
Bishop  of  Bath's  case,  it  is  said  to  be  resolved,  that  if  A.  lease  3  Cro.  815. 
land  of  the  value  of  20/.  per  annum  to  B.,  till  21/.  be  levied  of  4  ^%|* 
the  issues  and  profits,  that  this  is  but  a  lease  at  will  without  li«         '     * 
very  ;  yet  it  bath  been  received  for  law,  that  in  case  of  use  aa 
well  as  devise,  it  being  a  sum  in  gross,  which  perhaps  might 
never  be  paid,  but  to  be  paid  out  of  the  rents  and  profits,  that 
it  is  a  chattel.    And  then  the  limiting  of  it  to  him  and  his  heirs 
will  not  alter  the  nature  of  a  chattel;  and  it  seems  more  rea* 
sonable  so  to  construe  it  in  this  case,  because  there  is  a  limita- 
tion over  to  the  former  uses. 

But  be  that  as  it  will  be,  as  to  this  point  of  a  bar  by  fineand 
nondaim,  it  will  not  alter  our  case;  for  if  Peter  Yenables  have 
an  interest,  be  it  to  a  chattel  or  to  a  fee,  if  it  be  turned 


t*  a  r%K  (he  fiw  Iws  it :  U  maH  tmmeA  tmun^k^ik  4»lk 
■otbv. 

Saaden' caK,  w  it  k  ■  pM  ia  S^Ca'* 
Alea«e  lor  yean  beiaf  ta  enr,  aaolh 
Saaden,  to begia after dntezpiRd.  Theint 
aad  tka  lenor  diMciaed :  aad  *W  dMei 
die  ifBt  terai  expires;  aad  he  tfcat  kath  the 
eotert  not  within  fire  ?esin ;  let  the  iae  aad 
not  bar  hiai ;  fbr  it  it  clear  law  the  iBfiwir  at 
dirett  the  fatnre  iaterest,  hot  that  he  wght  haiegnatad  it 
orer ;  and  then  it  not  bdqg  fined  to  a  right  hcfare  Ike 
levied,  and  wo  not  dirested  when  the  fine  wns  levied,  it  b 
the  fine  ihonld  not  bar  it ;  otherwise,  if  he  hnd  a  piaiMt  r^hl 
of  entrjr,  before  the  fine  levied,  thoogh  he  hnd  wot  ncinallj 
entered* 

fee  Bearag  Thii  case  at  Saunders  is  reported  othemise  in  9  Cr.  61^ 
"^^^  where  it  is  the  opinion  of  three  Judges,  that  thuagh  the  fine  be 
Ml.  levied  before  the  future  interest  cosMnenee,  yet  after  it  wsi 
(A  commenced  he  is  tied  to  five  years;  and  some  others  have  ds- 

livered  the  like  opinion. 
Wbereslesfe      Upon  the  warrant  of  these  cases,  some  have  made  adiSsrenee 
^^2^nol      between  a  lease  for  years  made  to  commence  after  anothsr 
after  saotber  lease,  and  the  first  lease  expiring,  the  reversioner  enters,  aad 

toTexi^rior!  ^^^  *  ^^'^  ^^  ^^^^  ^^  ^'^^^  nonclaim  shall  bar;  Cdt  it  was 
tberever-  turned  to  a  right*  But  if  the  reversioner  had  not  entered,  but 
^wMVb^mT*  ^^  ^^^  lessee  bad  continued  in  possession,  and  die  reversioner 
fine,  this  fine  had  levied  a  fine,  it  had  not  barred.  So  if  a  man  beii^  ia 
^^  °^l  possession  make  a  lease  to  commence  two  years  hence,  aad 
bsri  other-  <^f^  ^^^  ^wo  years  he  continues  possession,  and  levies  a  fiae, 
7''^*i!Ll^^  tbey  say  this  fine  and  nonclaim,  it  being  but  a  cootinunnce  of 
bsd  coati-  ^^^  former  possession,  when  he  levied  his  fine,  shall  not  bar ; 
noediapos-  and  by  the  same  reason  it  may  be  urged  that  Humphrey 
the  mer*  Mackwortb,  being  in  possesiion  when  he  levied  the  fine,  and  it 
iioaerbsd  being  a  continuance  of  bis  ancient  possession,  which  was  law* 
levied  sfiae.    fpi  ^^ j  g^  p^i^,.  Venables'  interest  not  turned  to  a  right,  whsa 

Whether  •  o     » 

where  if  one    ^^^  ^^'  levied,  this  fine  and  nonclaim  shall  not  bar. 
being  in  potiesiiony  make  a  lesse  to  commence  two  yesn  hence,  and  after  the  two 
yesrt  he  coniiniies  possessionf  and  levies  a  iine,  this  shall  not  bar.    Query. 

But  what  the  law  is  in  those  other  cases  I  shall  not  go 
about  now  to  determine ;  for  it  may  be  said  on  the  other  side 
that  the  very  fine  itself,  which  is  a  feofiment  of  record,  by  the 
reversioner,  turns  the  estate  where  there  was  a  present  ability 
to  enter  to  a  right ;  and  that  it  is  sufficient,  if  it  be  turned  to 

(/)  This  reference  is  in  the  handwriting  of  the  text  of  die  nanuscript 
See  pp.  s.  and  U.  of  the  present  volume. 
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a  right   by  the  fine,  though  not  before;    and,  therefore,  I  1866. 

shall  not  deliver  my  opinion  in  that  case  of  a  feoffment  to  the  v^V^i/ 

use  oCione  and  his  heirs,  quousque  failure  of  payment,  or  the  Thomasoit 

like,  and  after  to  the  use  of  another  ;  and  after  failure,  he  coo*  mj^* 

tinning  in  possession,  levies  a  fine,  whether  this  with  noo*  woarn 

claim  shall  bar,  or  not.    These  and  the  like  cases  are  very  Cn^Ler  aod 

fit  to  be  settled,  there  being  much  diversity  of  opinion  in  l'rev«tfain*8 

them.  Smcf)/*' 

But  that  which  guides  my  opinion,  that  this  fine  and  non-  Mayor  ani 
claim  in  our  case  is  a  bar«  is  this : — Here  is  a  conveyance  to  ^mmoiuilty 
the  use  of  Humphrey  Mackworth  and  his  heirs,  quousque  Alford  fcn* 
fiiilure,  and  after  to  Peter  Venables.     Humphrey  fails  in  pay*  ^^75.  and  l  Cr« 
ment,  whereby  the  continuance  of  his  possession  at  best  is  but  ^d  £v-°^ 
as  tenant  in  sufferance.  Then  he  makes  a  lease  for  five  years  to  lock's  cases 
Sir  Robert  Eyton,  &c.,  by  virtue  whereof  they  were  pos* 
eessed ;  for  so  is  the  verdict.    If  a  lease  for  years  by  tenant  at 
will  makes  a  disseisin,  a  fortiori  ^^  will  a  lease,''  by  a  tenant  at 
sufferance,  with  the  entry  of  the  lessee,  turn  the  interest  to  a 
right.     But  it  goes  further,  for  there  is  a  release  also  of  the 
inheritance  to  them  to  those  uses.    So  that  here  is  a  meddling 
and  disposing  of  the  interest  and  inheritance  of  the  land ;  and) 
therefore,  it  puts  tlie  interest  and  estate  of  Peter  Venables, 
who  had  a  present  ability  and  power  to  enter,  to  a  right.   And 
it  being  thus  put  to  a  right,  the  fine  is  levied ;  and  so  it  hath  its 
influence  upon  a  nonclaim. 

The  very  principal  case  of  Saffin  is  upon,  this  ground : — a  5  Cr.  144. 
lease  was  made  for  years,  to  begin  after  the  determination  of 
a  finrmer  lease  expired.  He  that  had  the  future  interest  entered 
not :  but  the  reversioner  enters,  and  makes  a  feoffment,  and 
after  levies  a  fine.  Resolved,  that  this  fine  and  non-claim 
barred  the  future  interest ;  for  when  the  future  interest  com* 
menced,  although  he  did  not  enter,  and  $0  could  bring  00 
action  of  trespass ;  yet  he  had  a  present  estate  in  the  land, 
which  might  be  divested ;  aod  by  the  feoffment  it  was  turned 
into  a  right.  Not  that  the  livery  did  it ;  for  the  reversioner 
himself  had  right  to  the  freehold  upon  which  the  livery  was  to 
work :  but  the  intermeddling  with  the  possession,  and  assign* 
ing  an  estate  over,  turned  it  to  a  right ;  for  there  could  not  be 
two  several  possessions  at  the  same  time  by  several  titles.  And 
the  feoffment  had  settled  the  possession  in  the  feoSee ;  and, 
therefore  it  could  not  be  also  in  him  that  bad  the  futora 
interest. 


^^mmmmmmmm»a>»^»^mm4 


(g)  This  case  is  stated  in  Hemming  «.  Brmbazon,  in  pag«  11.  of  this 
Tolnme. 
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1666.  So  if  a  man  make  a  lease  to  begin  presently,  the  lessee 

.  before  entry  may  grant  it  over,  although  the  reversioner  do 

^  continue  in  possession:  but  if  the  reversioner  do  make  a  pre- 

Mack-  ^nt  lease  to  another,  who  enters,  now  this  first  lease  is  tamed 

woftTH*  to  a  right,  and  he  cannot  grant  it  over  till  he  have  by  entry 

L€tte  made  cleared  it  from  the  possession  of  the  second  lessee.     So  in  our 

•ept^l^tEIT'  ^^^  here,  the  making  of  the  lease  and  release  by  Humphrey 

lessee  may  Mackworth  was  an  actual  disposition  of  the  possession  of  the 

^fore  enti?  land ;  and  it  could  not  be  simul  ei  semel  in  those  to  whom  the 

although  the  lease  and  release  was  made,  and  to  Peter""  Venables  also ;  and, 

rerenioner  therefore,  Peter  Venables*  interest  was  turned  to  a  rieht,  to 
continue  in  '  o    -^ 

possession.       be  revested  by  entry ;  and  the  fine  operated  upQn  that  lease 

'^^^^H^'    and  release,  so  that  no  claim  being  within  five  years,  he  is 
a  present         barred  by  the  fine  and  non-claim. 

l^se  to  ano-  So  that  I  have  done  with  the  merits  of  the  case  :  the  profit 
ters^  thefirat  ^^^^i^^d  ^Y  Humphrey  Mackworth,  or  Thomas  Mackworth, 
lease  is  turned  or  his  wife,  or  any  others  claiming  under  .them,  shall  not  be  ae- 
^not  be*°  counted  to  go  in  satisfaction  or  discharge  of  the  monies  to  be 
granted  over,  raised  by  Peter  Venables,  but  that  he  might  hold  over.     But 

as  to  Betton,  he  is  barred  by  the  fine :  but  ought  to  have  judg* 
ment  for  so  much  as  lies  in  Crowkill. 
Construction       As  to  the  defects  in  the  verdict,  that  in  part  has  been  already 
of  verdicts,      gpfbkento:  but  one  thing  hath  been  mainly  insisted  upon,  as 

that  which  makes  the  verdict  void,  and  that  a  venire  Jbdas  de 
nofto  ought  to  issue  :  m.  that  it  is  found  that  the  premises  in 
Betton  Strange,  Crowkill,  and  Abbots  Betton,  are  of  the  yearly 
value  of  ISO/.  And  it  is  thereupon  urged  that  the  Terdict  is 
dkught ;  for  that  it  is  not  found  distinctly  how  much  the  value 
is  of  Crowkill,  and  how  much  of  each  of  the  Bettons,  the  100/. 
being  to  be  raised  out  of  part  presently,  and  not  out  of  the  rest 
till  the  particular  estates  determined.  I  think  the  strength  of 
the  objection  is  rather  in  this,  that  there  are  divers  other  lands 
in  Sutton,  Coleham,  Brace  Meale,  Berrington,  St.  Julians, 
&c.,  which  are  not  in  this  action,  liable  to  the  payment  of  the 
100/.,  and  the  100/L  with  damages  might  have  been  raised  out 
of  them ;  and  so  non  constat  but  that  the  100/.  is  raised, — 
that  the  plaintifis  had  any  title. 

To  this  objection  it  hath  been  answered,  if  it  do  not  appear 

whether  the  100/.  be  raised  or  not,  then  it  shall  be  taken  not 

to  be  raised,  and  there  appears  to  have  been  a  good  estate  to 

the  plain tifi^;  and  so  much  as  is  for  the  plaintiff's  advantage 

7  Co.  74.         is  enough  for  him,  as  in  Ughtred's  case.   And  the  defect  of  the 

verdict  is  of  the  defendant's  part,  on  whose  behalf  the  deter- 
mination of  the  estate  ought  to  be  found  :  as  if  an  estate  pnr 
outer  vie  be  founds  and  not  the  death  of  cestui  que  vte,  it  shall 
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in  a  verdict  be  understood  to  continue;  otherwise  in  plead-        1M6. 

This  answer  doth  not  at  all  satisfy  me.    Where  there  is  a    Thomasoh 
particular  conclusion  upon  a  verdict,  there  not  only  where  no      Macs* 
tide  is  found  for  the  defendant,  as  in  GoodaPs  case,  but  where      woaTs, 
no  title  is  found  for  the  plaintiff,  as  in  Legates  case,  10  Co.,  109,  Goodairi 
and  Brockman's  case,  Mich.  4  Car.  Scaec,  the  Court  shall  ^^'  _ 
doubt  of  nothing  but  what  the  jurors  doubt  of:  but  where  G.  ssi.soo. 
the   conclusion  is,   sed  utrum    super  tot.   materi.  in  formd  Where  the 
pra^dicld  per  jur^tores  pradictos  informd  pra^ictd  cJperta,  S^^ftto  V 
the  defendant  be  culpabilisy  or  noi^juratores  ignorant^  and  put  ^'^t  is  parti- 
it  upon  the  Court,  there  the  lessor  of  the  plaintiff  must  shew  y^^  (^g^^    . 
a  title  for  himself.    And  the  case  of  a  verdict  is  not  to  be  shiil  doubt 
likened  to  Ughtred's  case,  and  cases  of  pleadings ;  for  there  it  burwfaiO^e 
is  sufficient  to  shew  so  much  as  makes  his  case ;  and  the  other  Jurors  doubt 
as  the  case  requires  may  reply,  or  rejoin  upon  it,  if  but  part  of  JJ^hcreno mie 
the  case  be  set.     But  if  it  appears  upon  a  verdict  that  the  is  found  for 
lessor's  title  may  or  may  not  be  |)etermined  notwithstanding  ^^  defend- 
the  verdict,  nothing  can  be  added  to  it  to  inform  the  Court;  where  no  title 
and  a  venire  facias  de  novo  ought  to  issue.    As  for  the  case  >»  found  for 
where  it  is  not  found,  that  the  cestui  que  vie  was  living,  that  whil>e  the  ' 
was  upon  another  ground ;   for  the  Jury  having  found  the  conclusion  is 
lease,  the  law  will  intend  they  found  him  living ;  for  otherwise  ^^      ^^^^ 
the  tenant  could  not  lease.  mat.  inform. 

But  the  answer  I  give  to  these  objections  is  this : — it  is  not  %^^^^ 
necessary  upon  this  verdict  to  find  any  values  at  all  of  the  inform. prttd. 
lands ;  it  is  found  that  the  200/.  payable  upon  the  births  of  J^^^tbe 
Peter  and  Mary  nondum  satisfaci.^  nee  solut.  sunt.    Ergo^  they  cuipM.  or 
are  due  and  unpaid  at  the  time  of  the  action  and  verdict;  and  ^^Juraiorew 
it  shall  be  understood,  being  in  a  special  verdict,  that  the  put  it  on  the 
whole  SOO/.  is  unpaid :  but  if  any  part  be  unpaid,  the  estate  in  Court;  there 
Ithe  whole  remains,  whatsoever  the  value  thereof  is.  y^^  plaintiff 

One  thing  more  may  be  objected : — that  it  is  found  that  the  must  shew  a 
money  is  not  satisfied  nor  paid,  but  not  that  the  money  is  not  ^|f  * 

raised :  but  I  conceive  this  is  too  great  a  nicety  to  be  insisted  G.  307. 
upon  in  a  special  verdict;  for  the  verdict  is  all  one  as  if  he 
had  said  it  is  not  satisfied  to  Peter  Yenables,  or  the  co-trustees; 
for  the  matter  of  their  verdict  is  not,  whether  the  money  be 
now  satisfied  to  the  daughter,  or  any  else  that  concerns  the 
jurors ;  for  the  payment  to  the  daughter  either  before  or  after 
three  months  is  nothing;  it  must  be  paid  to  the  feofiees.  Then 
the  verdict  must  be  understood  when  the  jurors  say  it  is  not 
satisfied,  as  if  they  had  expressly  found  that  the  money  is  net 
satisfied  to  the  feoffees:  if  the  money  were  raised  by  thofeoflbesi 
it  is  satisfied;  and  if  not  satisfied,  it  is  not  raised.  •*  : 

But  to  both  these  objections  I  further  say^  that  upon  the 
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verdict  itself  sufficient  appears,  that  the  money  was  not  raised, 
but  that  Humphrey  and  his  assigns  received  the  profits ;  for  it 
appears,  and  so  is  found,  that  Humphrey  was  seised  by  virtue 
of  the  first  indenture,  made  to  Peter  Yenables  and  others.  No 
entry  at  all  is  found  to  be  made  upon  him  ;  that  be  after  bar« 
gained  and  sold  for  years; that  he  released  the  fee  to  new  uses, 
and  covenanted  that  he  was  then  seised ;  that  he  and  his  son, 
and  others,  according  to  those  uses  levied  the  fine ;  that  Hum- 
phrey  died  Jan.  1.,  and  the  next  day  after  his  death  Thomas 
entered  Jan.  8,  1654 ;  and  that  when  Peter  Yenables  entered, 
Dec.  J,  IS  Car.  9.,  and  made  the  ejectment  lease,  Thomas 
Mackworth,  the  same  day,  ousted  the  lessee.  So  that  here  is 
a  necessary  and  violent  intendment  (which  is  sufficient  in  a 
verdict)  that  from  the  first  settlement  Humphrey,  and  those 
who  claimed  under  him,  received  the  profits  of  the  lands  liable 
to  the  payment  of  the  100/. 

An  objection  was  made  that  Dorothy,  the  mother  of  Thomas, 
had  part  in  jointure;  and  nbn  constat  what  part,  and  so  it  might 
be  these  in  question ;  and,  therefore,  the  verdict  not  finding 
what  they  were,  or  the  value  of  them,  is  void. 

Resp.  1.  It  is  not  found  expressly  in  the  verdict  that  Dorothy 
bad  any  jointure,  but  only  an  exception  out  of  the  estate  of  the 
leofiees  for  raising  the  100/.,  viz.  except  so  many  thereof  as  are 
now  in  jointure,  viz,  at  the  time  of  the  deed,  made  to  Dorothy 
bis  mother,  and  Mary  his  wife,  for  their  respective  estates ; 
and  after  of  those  lands  also  to  those  uses,  which  concludes 
not. 

Secondly,  It  appears  that  Thomas  was  after  seised,  and 
leased  and  released  to  uses.  This  being  found  by  jury  it  shall 
not  be  intended,  by  disseisin,  but  either  by  death,  or  surrender 
of  Dorothy,  or  other  lawful  way,  if  the  contrary  be  not  found. 
Also  the  entry  of  Thomas  is  found  into  the  lands  in  question 
after  the  death  of  her  father;  this  shall  not  be  intended  by 
disseisin. 

But,  thirdly.  Admit  Dorothy  had  a  jointure,  yet  it  appears 
by  verdict  that  Thomas  was  seised  in  his  demesne  as  of  fee  of 
the  lands  in  the  declaration;  and,  therefore,  they  could  not  be 
any  part  of  Dorothy's  jointure. 

And,  fourthly.  It  may  be  collected  that  Dorothy's  jointure 
was  only  a  rent  of  150/.  per  annum  issuing  out  of  Sutton-house 
and  lands,  and  Coleham,  not  now  in  question. 

So,  as  1  said  before,  I  think  judgment  ought  to  be  given  for 
the  plaintifi^for  so  much  of  the  lands  in  question  in  the  de- 
claration as  lies  in  Crowkill :  but  not  for  that  which  lies  in 
Betton. 
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Hil.  15and  16  Car.  2.  Rot.  1391. 
POOTE  V.  BERKLEY,  (a) 

(A  leate  limited  to  begin  after  the  end  of  a  lease  of  thirty  years 
made  3i  Eliz.,  whereas  the  lease  referred  to  was  dated  4i  Eliz. 
shall  begin  from  the  date  of  the  lease  granted. 

Effect  of  misrecitals. 

Construction  of  deeds. — Estoppels.) 

BkidGM AN,  C.  J.  Harg.  MSS. 

The  case  upon  the  record  of  the  special  verdict  is  this :—  ^^^  *®*  ^^^' 
The  prior  and  convent  of  Bodwin,  18  Oct.  39  H.  8.,  Eject  firm. 
(inter  atia)  lease  the  lands  in  question  to  John  Mun« 
day  and  two  others,  for  ninety-six  years,  post  dat.  at 
60/.  rent  per  annum.  Queen  Elizabeth  being  seised 
of  the  reversion,  33  Aprilis,  43  Eliz.  demised  the 
same  to  John  Munday,  from  the  end  of  that  term  of 
ninety-six  years  for  thirty  years,  at  the  said  rent  of 
60/.  The  reversion  of  the  premises  being  come  to 
the  Earl  of  Holland  and  others,  as  trustees  for  the 
Queen  mother  for  99  years,  she  and  her  trustees  by 
indenture,  14  Car.  I.,  reciting  that  Queen  Elizabeth 
by  her  letters  patent,  bearing  date  93  Apr.  39  Eliz. 
(whereas  it  was  49  Eliz.)  had  demised  the  premisefi 
to  John  Mundy,  his  executors  and  administrators, 
except  as  in  the  said  letters  patent  is  excepted,  haben" 
dum  to  the  said  John  Mundy,  his  executors  and  as- 
signs, from  the  end  of  the  term  of  96  years,  made  of 
the  premises  to  John  Mundy,  and  the  rest  by  the 
prior  and  convent,  by  indenture,  18  Oct.  99  H.  8.,  as 
by  the  said  letters  patent  appeareth.  And  that  the 
reversion  expectant  upon  the  said  demise,  came  to 
the  said  Earl  of  Holland  and  others,  trustees  for  th6 
Queen  mother,  &c.  debito  modo^  for  the  residue  of  a 
term  of  99  years,  to  be  accounted  from  Mich.  14  Jan. 
And  that  the  Earl  of  Holland  and  otheris  the  said 
trustees,  being  possessed  thereof  for  divers  years  then 


(«)  S.  C.  Carter  147,  where  the     firmed  upon  a  writ  of  error  io  the 
argunentsof  the  other  Judges  are     King's  Bench  i   I  Siderf.  460 1 


reported,  two  of  whom  agreed  with  also  the  same  case  in  1  Ley.  SS4  ( 

Sir  Orlando  against  the  opinion  of  1  Ventris  83,  SS ;  8  Keb.  382, 480u 

Tirrell,  J.     This  decision   in  the  514,  611,  654,  and  673.    See  Rowe 

Common  Pleas  was  afterwards  af-  v.  Huntington,  Taugh.  t3. 
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enduring,  the  Queen  and  her  trustees  in  consideration 
of  60/.  rent,  reserved  payable  during  the  continuance 
of  that  lease,  made  to  Mundj,  over  and  above  the 
rent  reserved  upon  that  lease,  demise  tfafe  premises  to 
Francis  Godolphin,  (under  whose  title  the  plaintiflb 
claim))  habendum^  from  the  determination  of  the  estate 
term,  and  interest  in  the  premises  granted  by  the  said 
late  Queen  in  the  said  recited  letters  patent  Hiade  lo 
the  said  John  Mundy  as  aforesaid,  for  81  years^  ren- 
dering during  the  continuance  of  the  term  of  the  said 
John  Mundy,  in  the  said  lease  and  premises  granted 
by  the  said  late  Queen  Elizabeth,  60/.  per  annum  over 
and  above  the  rent  of  60/.  thereupon  reserved^  and 
after. during  the  said  term  of  SI  years  in  reversion 
thereby  granted  120/.  per  annum. 
The  question  in  general  is,  what  interest  passeth  to  Francis 
Godolphin,  his  estate  for  twenty-one  years  being  limited  to 
begin  after  the  end  of  a  lease  of  thirty  years  made  38  Eliz. ; 
whereas  there  was  none  such,  but  one  dated  42  EUiz.^  for  thirty 
years. 

To  clear  this  case  as  to  the  point  of  fact : — Henry  the  Eighth 
beginning  his  reign  in  April  1509,  the  lease  for  ninety-six 
years,  beginning  18  Oct.  29  H.  8.,  must  be  made  in  October 
1537,  which  was  twenty-eight  years  complete  of  his  reign,  d 
quod  excurrit  between  April  and  October;  and  then  the 
ninety-six  years  ended  October  1633.  Then  the  lease  for 
thirty  years,  made  42  Eliz.,  to  begin  from  the  end  of  the  lease 
for  ninety-six  years,  revera  began  in  October  1633 ;  and  ended 
in  October  1663.  And  if  the  lease  for  twenty-one  years  to 
Godolphin  had  right  recited  that  lease  for  thirty  years,  and  so 
begun  after  the  end  of  it,  as  was  intended,  it  had  begun  in 
October  1663 ;  and  would  be  yet,  for  the  most  part  of  ibe 
years,  in  being. 

But  in  regard  it  was  made  in  reference  to  a  lease  made 
32  Eliz.,  whereas  there  was  none  such,  if  it  be  to  begin  from 
the  date  of  it,  which  was  12  Martii,  14  Car.,  1638,  then  it 
began  during  Mundy's  lease  for  thirty  yeacs,  and  ended 
12  Martii,  1659,  before  the  end  of  that  lease  to  Mundy  for 
thirty  years,  and*  then  the  plaintiff  hath  no  title. 

It  is  put  for  a  rule,  C.  C.  46 :  ^Mf  a  man  by  his  indenture  of 
lease  either  recite  a  lease  which  is  not,  or  is  void ;  or  misrecite 
a  lease  in  point  material,  which  is  tit  esse^  habend*  from  the  end 
of  the  former  lease,  this  lease  shall  begin  in  course  of  time 
from  the  delivery  thereof;''  and  he  cites  3  E.  6.  br.,  leases  6S; 
Com.  148.  Throgmorton  and  Tracy^s  case,  and  some  oibec 
cases  for  it ;  which  go  no  further  than  to  prove^  that  if  a  lease 
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lie  made  habendum  after  the  lease  made  thereof  to  J.  S.,  and  I66fi. 

J.  S.  had  no  lease  thereof,  it  shall  begin  presently :  and  so  '^^^v*^^ 

also  in  the  Bishop  of  Bath's  case,  6  Co.  36.    That  if  A.,  recit-  ^^^'^ 

lag  that  B.  hath  a  lease  for  years,  demiseth  the  land  to  C.  for  berklbt. 
years,  to  commence  after  the  end  of  the  former  lease,  and  in 
troth  there  is  no  such  former  lease,  the  lease  to  C.  shall  begin 

presently;  for  in  judgment  of  law  a  void  limitation  of  the  com-  Avoidlimiu- 

•  X     r -1.       J        !•     -A  A-       -11  lion  of  time 

mencement  of  it  and  no  limitation  is  all  one.  for  the  com- 

Which  cases  do  not  directly  reach  to  prove,  that  a  lease  to  mencement 
bepn  after  a  lease,  misrecited  in  a  point  material,  which  is  in  equivatcnt  \o 
esscj  if  it  bCf  inother  poifUs  material^  certainfy  recitedj  shall  begin  no  limitation 
presently,  which  yet  is  our  case.     And  the  cases  may  seem  o^  time  at  all. 
much  to  differ,  between  a  lease  for  years  limited  to  begin  after 
a  lease  made  for  twentj/^one  years  to  J.  S.,  who  had  no  lease 
at  all,  and  a  lease  finr  years  limited  to  begin  after  a  lease  made 
io  Jm  S.J  32  EUx.  Jbr  twenHy-one  years,  but  it  was  dated,  not 
S2,  but  43  Eliz.y  for  there  is  in  the  ktter  case  certainty  enough, 
liotwithstanding  that  fiilsity.    There  was  a  lease  made  to  J«  S. 
finr  twenty-one  years,  and  but  one  lease  to  him  for  those  years; 
and  if  the  addition  of  the  date  of  the  lerise,  or  the  year  of  the 
i^neen,  had  been  omitted,  yet  there  had  been  certainty  enough  j 
and  utile  per  inutile  non  viiiatur. 

And  this  difference  of  the  cases  hath  been  strengthened  by 
two  authorities.  The  first,  that  of  Dyer  116,  which,  as  it  is 
there  reported,  is,  that  a  lease  being  made  90  Aug.,  the  lessor 
reciting  it  as  made  6  Aug.,  he  demises  the  land  to  another, 
habendum  for  twenty-one  years  immediately  after  the  end  of 
the  first  lease ;  and  in  pleading  he  all^;etfa  the  first  lease  made, 
according  to  the  truth,  SO  Aug.,  and  adjudged  goodupon  an 
issue,  absque  hoc  quod  demisit  modo  eiformd. 

But  that  case  was  this : — ^it  was  between  Mount  and  Hodge« 
kins,  Mich.  1  &  2  P.  et  M. ;  Rot.  648.  The  record,  which  I 
have  seen,  was  thus : — Trespass  by  Leonard  Mount  against 
Isabel  Hodgkins  for  breaking  his  close  at  Lingford.  The  de- 
fisndant  pleads  that  E.  6.  was  seised,  and  by  letters  patent 
4  Sept.  5  E.  6.,  for  service  grants  it  to  Percival  Smallpage, 
habendum  from  Mich,  then  next  following  for  twenty-one  years, 
who  was  possessed;  and  the  plaintiff  clamandOySfC.  (and  so 
gives  colour)  enters.  Upon  which  the .  defendant,  as  his  ser- 
want,  r^e-enters,  &c«  The  plaintiff  replies,  that,  long  before, 
Sir  John  St.  Lieger  was  seised  in  fee,  and  6  Feb.  31  H.  8.,  by 
indenture,  reciting  that  whereas  Richard  and  John  Hodgkins 
had  a  lease  made  by  the  Lady  Anne  St.  Leger,  dated  SO  Aug. 
fiS  H.  8.,  of  certain  lands,  proui  per  indent.  In  consideration 
of  service.  Sir  John  St*  Leger  demised  to  Lambome  and 
Katherine  his  wife,  habendum  in  as  large  and  ample  manner 
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is  Richard  and  John  Hodgkins  then  had,  habendum  ei  tenendum 
the  lands  aforesaid,  unto  the  end  and  term  of  twenty-one  years 
thence  next  and  immediately  following  after  the  demise  and 
indenture  of  the  said  Richard  and  John  Hodgkins  fully  ex- 
pired. That  Lamborne  and  his  wife  entered,  and  were  pos- 
sessed ;  and  being  possessed,  and  Sir  John  St.  Leger  of  the 
reversion,  20Jan.34H.  8.,  by  indenture  between  the  King 
and  Sir  John  granted  to  the  King,  &c.,  pro  ut ;  and  that  H.  8. 
was  seised  of  the  reversion,  which  descended  to  E.  6.,  who 
being  so  seised,  and  Lamborne  and  Katherine  his  wife,  pos- 
sessed of  the  term,  they,  4  E.  6.,  sell  their  interest  to  Leonard 
Mount ;  who  being  possessed,  and  E.  6.  seised  of  the  rever* 
tion,  4  Apr.  5  E.  6.,  he  grants  the  reversion  to  the  Lady  Elisa- 
beth, habendum  for  life ;  who  bring  seised,  the  aforesaid  12  Aug. 
6  E.  6.,  by  indenture  granted  to  Percival  Smallpage,  htAeudum 
from  the  aforesaid  feast  of  St.  Michael  next  following  for 
twenty-one  years;  and  that  after  and  before  their  tre^Mss, 
scil.  anno.  E.  6.,  the  lease  to  Hodgkins  ended,  and  the  lease  to 
Lamborne  took  commencement,  by  which  the  plaintifis  by^  vir^ 
tae  of  the  bargain  from  Lamborne  and  his  wife,  scil.  91  Apr., 
entered  and  were  possessed,  until  the  defendant,  the  last  of 
Sept.,  entered  upon  him,  and  did  the  trespass  prout^  S^c. 

The  defendant  takes  issue  upon  the  lease  alleged  to  be  made 
to  Lamborne,  non  demisit  modo  etformd  /  and  a  special  ver- 
dict was  found,  wherein  it  is  said  that  Sir  John  St.  Leger  ta 
the  lease  to  Lamborne  recites  the  lease  made  by  thd  Lady 
Anne  St.  Leger,  to  Richard  and  John  Hodgkins,  to  be  made 
6  Aug.  (whereas  the  truth  is,  and  so  it  is  pleaded,  it  was  made 
90  Aug.)  and  the  demise  to  Lamborne  after  that  mistaken  re- 
cital, is  with  an  habendum  for  thirty-one  years  pros*  fequent. 
after  the  demise  and  indenture  of  the  said  Richard  and  John 
Hodgkins  fully  expired ;  and  the  Jury  concluded  {Specially,  ri 
dimissio  per  eandem  indenturam  fidt  dimissa  moth  etjbrmd^pro 
ut  pra^ct.  Leonardus  the  plaintiff  qffirmoDity  tunc  assidsnt. 
damna.  And  judgment  was  quia  videtur  eisdem  Justiciarm 
quod  prasdicta  dimissio  perprasdict.  Johannem  St.  Leger  prmf. 
Joh.  Lamborne  et  Katherine  sigillat.  et  deliberat.  modo  etjbrmd 
predict,  bona  et  valida  in  lege  existity  ideo  concess.  quod  preBdiet.j 
the  plaintiff,  recup.^  S^c.  damages,  &e. 

The  record  receives  several  answers  to  make  it  diflforing  from 
our  case. 

The  first  appears  in  my  Ijord  Anderson's  report  of  Aat 
case,  fol.  3.,  and  in  Bendlow  at  large,  that  the  habendssm  was 
for  thirty  years  next  after  the  demise  and  indenture  to  MoJ^ktUy 
and  not  after  the  said  demise  and  indenture :  but  the  word 
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pntdki.  is  omitted,  and  so  the  habendum  mttst  refer  to  die  true       1666. 
leasie,  and  not  to  the  fidse  recitah  v^v^^/ 

Secondly,  Admitting  the  lease  to  be  limited  for  thirty  years,       Foote 
to  begin  after  a  lease  to  Hodgkins,  where  there  was  none  such,    Bebklet. 
yet  it  is  clear  it  is  not  so  void  but  that  it  must  begin  in  com-  j^^^^^  answer 
putation  from  the  date,  and  then  Hodgkins'  lease  expired  in  is  gjTen  to  it 
1  &  «P.  and  M.,  when  the  action  was  brought.  There  was  in  Roll's  Coll. 
above  half  the  term  remaining  good,  when  this  action  was 
brought ;  so  that  it  is  dear  the  plaintiff  hath  a  just  title  to  the 
possession,  and  so  might  maintain  the  action  of  trespass. 

Thirdly,  The  plaintiff  having  a  just  cause  of  action,  and  en- 
titled to  the  action  of  trespass,  and  it  so  appearing  upon  the 
special  verdict  found,  the  modo  el  formd  in  this  action  is  not 
material,  nor  in  any  like  action  where  it  appeareth  the  plaintiff 
bath  cause  of  action :  as  appeareth  by  Hobart  72, 73«  Cope 
and  Skinner,  Hob.  18.    Moore  and  Musgrave  cited  at  the  bar. 

The  other  case  was,  the  case  of  Withes  and  Casson.  It  was, 
Hil.  IS  Jac.  Rot.  1964,  a  replevin  (not  trespass  as  my  Lord  Hob^^i'ss^' 
Hobart  reports  it)  for  taking  his  cattle  in  Seaton  at  a.  place  ««  And  so  is 
called  Borough  Close;  and  avowry  was  made  by  the  deleydant  the  MS.  ^b.** 
for  himself  and  his  wife,  and  conusance  for  Eliz.  Casson,  for  Hargrave*s* 
that  Philip  Fairfax  was  seised  in  fee,  and  8  Oct  5  Jac.  did  de-  baodwritiog. 
mise  it  to  Ralph  Lawsou,  habendum  from  the  feast  of  the  An- 
nunciation, tunc  prox.  sequent,  for  twenty-one  years,  rtddend. 
10/.  per  ann. ;  and  that  Philip  Fair&x,  reciting  the  lease  ut 
iupra^  in  consideration  of  70/.  concessit  et  bargainizaoit  prasfai. 
(the  avowment  el  Eliz.  Casson)  r&oersionem  prcRdictariim  40 
oer.  per  nomen  prisdicti  clausi  vocat.  Borough  Close^  ana  cum 
prmdictd  reservatione  101.  super  inde  reservat.  habendum  ei 
ienend.  prasdict.  reversion*  prasd.  clausi  cum  appurt.  et  pr<Bdici. 
rtdditum  10/.  superinde  reservat.  pros/at.  (ravowants)  et  as* 
signatis  suis  pro  et  durante  vitis  suis  naturalibus^  et  eorum 
Hmtius  vitient.^  si  residuum  prasdicti  termini  21  ann.  menUonat. 
in  pradict.  recitai.  indenturd  tarn  diu  continuaret.  And  for  S5/. 
rent,  behind  at  the  feast  of  St.  Michael,  10  Jac,  he  did  avow 
and  make  conusance  as  before.  The  plaintiff  pleaded  in  bar^ 
that  Philip  Fairfiix  did  not  grant  the  said  ireversion  modo  ei 
Jbrmd  pro  ut^  SfC.  The  Jury  find  all  the  matter  just  as  it  was 
said  by  the  plaintiff,  saving  that  they  found  timt  the  lease  to 
]i«wioD  was  made,  habendum  dfesto  Pur^cationisy^ud  not  d 
Jesto  Greunmis. ;  and  that  Fairfax  in  his  bargain  and  sale  of  the 
r)eversio&  did  recite  the  lease  made  unto  Lawson,  habenduwi  d 
Jhito  Annuntiat.f  which  was  not  so,  and  then  granted  the  rever« 
aiaa  and  rent  prd  ut ;  and  concluded, .  sed  uirum  Philip  Fair- 
fox  did  grant  the  reversion  pro  til,  S^.  ignorant^  Spc.   And  as  it 
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In  a  replerin 
it  is  sufficient 
if  it  appear 
upon  the  re- 
cord that  the 
avowant  hath 
just  cause  to 
distrain, 
though  not 
modo  ei forma 
as  he  hath  set 
forth;  for  the 
Court  roust 
judg'e  by  the 
whole  record. 
Hob.  7S. 


18  floid  in  the  report,  the  Court)  und  voce,  gave  jadgmeat  ibr* 
the  avowant ;  and  held  it  to  be  a  good  grant  of  the  revervon 
and  rent. 

To  this  case  I  give  these  answers :  that  though  the  former 
lease  was  misrecited,  yet  the  grant  to  Casson  was  not  of  the 
reversion,  expectant  upon  that  misrecited  lease,  but  it  was 
concessit  reversionem  prcRdicU  clattsi,*  he  had  a  reversion  to 
grant,  and  a  reversion  with  the  rent  thereunto  incident  passed. 
Then  the  habendum  prosdicUe  reversionis  for  three  lives,  jt  re^ 
siduum  prcedkti  termini  21  amiorum  in  prasdictd  recitat.  ifidbi- 
tura  tamdiu  continuerit^  (though  there  be  no  such  lease  as  is  mis- 
recited)  is  good  for  the  lives,  upon  the  same  ground  as  where 
a  lease  is  made  to  A.  to  begin  or  habendum  from  and  after  a 
former  lease  to  B.,  who  had  no  lease  at  all ;  the  lease  to  A.  is 
not  void,  but  begins  presently,  as  appears  by  all  the  authorities 
above  cited. 

And  it  is  all  one  as  if  I  make  a  lease  to  A.,  and  after  grant 
the  reversion  of  the  lands  to  J.  S«,  habend.  for  three  lives,  if  a 
lease  made  thereof  to  B.  (whereas  there  was  none  such)  so 
long  continue.  This,  I  take  it,  is  a  good  grant  of  the  reversion ; 
for  where  a  term,  or  estate  certain,  is  granted  by  deed,  the 
reason  is  the  same  when  it  is  limited  to  one  upon  a  term,  where 
there  is  none  such,  as  it  is  where  it  is  to  begin  after  a  term, 
where  there  is  none  such. 

And  though  the  estate  for  years  is  not  modo  etformd^  as  the 
avowant  hath  set  it  forth ;  yet  in  a  replevin  it  is  sufficient,  if  it 
appear  upon  the  record  that  the  avowant  had  just  cause  to 
distrain,  though  not  moJh  et  forma^  as  he  hath  set  forth  ;  for 
the  Court  must  adjudge  upon  the  whole  record.  And,  there- 
fore, in  Pope  and  Skinner's  case,  in  replevin,  the  defendant 
avows  as  commoner  the  taking  of  the  beasts  damage  feasant 
The  plaintiff  in  bar  says,  that  Williams  was  seised  of  a  house 
and  land,  &c.,  to  which  he  had  common,  and  demised  the  same 
unto  him,  90  MarUiy  11  Jac,  habend.  from  the  Feast  of  the 
Annunciation  next  before,  for  a  year.  Upon  issue  taken  on  de- 
mand modo  et  Jbrmdy  the  Jury  find  a  lease  made  by  Williams 
on  another  day,  and  to  begin  at  another  time ;  yet  the  sub- 
stance being,  whether  the  plaintiff  had  such  a  lease  from  Wil« 
liams,  as  by  force  thereof  he  might  have  common  at  the  time 
the  plaintiff  had  judgment.  But  it  is  there  agreed  that  in  an 
eject. firm,  it  had  been  against  him ;  for  there  he  demands  and 
recovers  his  term,  and  must  make  his  title  dearlj ;  and  many 
other  cases  may  be  put  upon  that  ground. 

But  in  this  case  of  Withes  and  Casson,  be  the  law  what  it 
will  be,  it  comes  not  to  our  case ;  Which  is,  where  a  lease  limited 
to  begin  after  a  lease  misrecited  shall  commence ;  wherein  there 
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is  no  question  but  thai  it  is  good :  bat  the  qnestion  is  only,  wben       1 686. 
it  shall  commence,  whether  from  the  date,  or  from  the  ezpira-     ^*^V^^ 
tion  of  the  lease  misrecited  ?  If  that  case  have  the  same  rale,       Footk 
then  when  that  replevin  was  brought,  the  three  lives  granted  in    Bwuixct 
reversion  were  tn  esse^  and  the  true  twenty-one  years  in  pos* 
session  was  also  in  being,  and  so  no  question  could  come  upon 
the  point  of  misrecital.  But  the  truth  is,  (which  is  my  ftirther 
answer  to  that  case  of  Withe  and  Casson)  that  that  case  dodi 
not  folly  come  to  our  case ;  for  there  that  commencement  of  the 
lease  is  not  Ihnited  to  begin  after  a  misrecited  lease,  which  is 
our  principal  case ;  but  the  time  how  Umgit  shattconHfme^  is  re- 
ferred to  a  lease  misrecited,  and  where  there  is  none  such. 

The  current  of  authorities  which  have  been  before  cited  (to  ^ 
which  others  may  be  added)  do  clearly  prove,  that  a  lease  for 
years,  made  hdbend.  for  a  certain  number  of  years  after  the 
end  of  the  lease  for  twenty-one  years,  made  thereof  to  J.  S. ; 
and  there  was  no  lease  made  to  J^S. — ^that  this  lease  begins 
presently,  and  is  not  void,  nor  to  begin  after  the  time ;  whereas 
that  supposed  lease  to  3.  S.  should  by  the  recital  thereof  have 
ended.     And  as  the  law  is  so  in  case  of  a  recital  of  a  lease, 
where  there  was  none ;  so  I  take  my  Lord  Coke's  opinion, 
touching  the  misrecital  of  a  l^ase  lit  esse^  to  be  good  law  also, 
as  my  Lord  Coke  puts  it,  if  the  recital  be  in  a  point  material. 
And  if  in  the  case  of  Withe  and  Casson  it  had  not  been  in  a 
replevin,  but  that  there  had  been  a  lease  made  for  twenty-one 
years,  from  the  Annunciation,  and  the  lessor  reciting  it  to  have 
been  made  for  twenty-one  years  from  the  Purification ;  and 
granted  the  second  lease  habendum^  as  here,  from  the  end  of 
the  said  recited  lease,  I  hold  it  somewhat  strongly  that  the 
second  lease  had  begun  presently ;  for  the  misrecital  was  in  a 
point  material ;  for  by  it  the  commencement  and  end  of  the 
second  lease  would  be  altered  from  the  intention  of  the  parties 
appearing  in  the  deed,  if  it  should  be  construed  to  commence 
after  the  end  of  the  true  lease,  and  not  before. 

For  Millar  and  Main waring's  case— 4t  is  of  great  authority :  |  q^  39^^ 
but  upon  serious  consideration  of  it,.  I  think  it  comes  not 
home  to  this  point  of  a  lease,  misreciting  a  lease  in  esse.  If  there 
be  any  thing  tending  on  this  point,  it  is  upon  Morley's  lease, 
lor  which  I  shall  put  the  case  at  large. — John  Earl  of  Oxford, 
being  seised  only  in  right  of  hb  wife,  27  H.  8.  leaseth  to  Ann 
Seaton  for  thirty  years;  the  wife  dieth,  and  after  he  dies. 
.John  the  second,  his  son,  reciting  (but  misreciting)  that  lease 
.to  Seaton,  which  was  then  ended,  demiseth  to  Rochester,  Aa- 
bendum  for  thirty  years  from  the  end  of  the  lease  to  Seaton, 
made  28  H.  8.  It  was  adjudged  that  the  lease  to  Rochester 
did  begin  presently.    Afterwards,  in  85  H.  8.  the  Earl  re» 
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1666.       citipg  Seatoa's  leaaei  leaseth  to  Hamlet  Fryer  tbe  reTertloir, 
^^y^     kabend*  the  premises  from  the  time  it  shall  revert  and  cooi^  to 
j^99^       Ids  possession  by  surreDder,  forfeitarey  or  otherwise^  for  sixty 
BxRUBT*    y wrs ;  this  was  void ;  for  the  grantor  bad  no  revenoon.  Sea- 
ton's  lease  being  expired^  and  Rochester  not  having  entered. 
Then  Edward  Earl  of  Oxford^  reciting  that  his  fitther  aocb  a 
day  and  year  had  leased  to  Rochester  for  thirty  years,  from  the 
end  of  the  lease  made  to  Seaton,  97  H.  8.  for  thirtj*four  years; 
^Wbioh  was  fidse ;  for  in  Rochester's  lease  it  was  misreetted  (o 
haye  been  made  S8  H.  8.,  and  reciting  the  lease  to  Hamlet 
Ihyer  for  sixty  years,  to  begin  after  the  expiration,  aorrender, 
or  forfeiture,  (omitting  ^^  or  atherxrise^^^)  of  the  lease  to  Sea- 
ton  he  demises  to  Morley,  habend.  from  the  end  of  the  said 
leases  for  Miy  years. 

In  the  fifth  resolution  of  that  case  it  was  agreed  by  them  all 

that  Morley's  lease  began  from  the  date,  for  that  it  misrecites  the 

former  leases ;  and  so  hath  the  same  rule  as  the  former,  where 

it  recites  leases,  and  there  be  none  such,  which  is  a  foil  autho- 

xity,  that  if  a  lease  be  which  misrecites  the  former  lease,  and  in 

the  habefndum  the  estate  is  limited  to  begin  after  the  end  of 

that  former  lease,  the  second  lease  is  to  begin  presently.    And 

^c  very    ,    agreeable  with  this  authority  of  Miller  and  Mainwaring,  and 

Bendlow  and   i^Y  Lord  Coke*s,  is  the  opinion  of  the  Justices  in  Mount  and 

Anderson's      Hodgkins'  case ;  for,  although  there  are  other  matters  to  war- 

•R^I^i't  ^^^  ^^^  judgment,  yet  the  opinion  of  the  Judges  was,  that 

C.  C.  46.,  and  the  lease,  misreciting  the  former,  was  good,  and  took  efiect  by 

wfluronted  by  ^^  demise,  and  that  the  recital  was  void ;  and  the  mentioning 

2  Co.  6.  God-   of  the  lease  after  the  habendum  was  void  also.     So  if  a  deed  he 

If  Ifde^'e     ^^^  ^^^  ^^^  ^^  February,  and  a  lease  be  limited  to  begin 
datedthesoth  f^ooi  the  date,  it  shall  not  be  void,  but  begin  from  the  delivery, 

Feb.  and  a       for  the  limitation  was  impossible, 
lease  be  li- 
mited to  bepn  from  the  date,  it  shall  not  be  void,  but  begin  from  the  delivery  ; 
for  the  limitation  was  impossible. 

This  case  I  agree  to  be  good  law,  but  it  comes  not  to  our  case; 
for  Hamlet  Fryer's  lease  being  never  good,  as  being  <^  a  re- 
version where  there  was  none,  it  is  within  the  rule  of  those 
cases  of  recital  of  leases  not  in  essey  not  of  leases  in  esse  mis- 
recited. 

So  that  I  now  come  shortly  to  our  case ;  and  I  hold  the  dif- 
ference in  cases  of  a  lease  misreci ted,  and  second  lease  limited  to 
^^^dt^   begin  after  it,  to  stand  thus,  as  my  Lord  Coke  puts  it,  «  If  the 
and  a  second   niisrecital  be  in  a  point  material,  the  second  lease  begins  pre- 

lease  is  li-       sently ;  but  if  the  reference  be  never  so  strong,  yet  if  the 
mitedtobe-  °'  "^ 

gin  after  it,  if  the  misrecital  be  in  a  point  material,  the  second  lease  begins  pre- 
sently :  but  if  the  reference  be  never  so  strong,  yet  if  the  variations  be  in  a  point 
immateria],  it  shall  begin  after  the  end  of  the  mi  lease. 
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▼mriatioiis  be  id  a  point  immaterial,  it  shall  begio  after  the  end        laoo. 
of  the  first  lease.  *  *  v<^^^^b/ 

In  our  principal  case,  if  the  ease  were  that  the  Earl  of  Hol#       Foots 
land  and  other  the  Queen's  trustees  had  recited,  that  the  Queen     „    ^* 
3S  Etiz.  (instead  of  48>  had  demised  the  premises  to  Munday,       bbklbt. 
habend.  for  thirty  years  from  the  end  of  the  term  of  ninety-six 
years  made  by  the  prior  and  convent,  and  had  demised  to 
Grodolphin,  habend.  for  twenty-one  years  from  the  end  of  the    . 
estate  granted  by  the  said  Queen,  by  the  said  letters  patent 
made  to  Muody,  I  conceive,  with  submission  to  my  brethren  of 
another  opinion,  that  this  last  lease  had  not  commenced  till  the 
end  of  Mundy's  lease,  though  made  4S  Eliz. ;  for  I  conceive 
the  misrecital  to  be  in  a  point  immaterial.    Not  but  that  it  is  The  mis- 
clear  the  misrecital  in  the  date  of  a  deed  may  be  essential;  for  date^f^^deed 
if  by  it  the  estate  and  interest  of  the  second  lease  be  changed  may  be  esen- 


from  what  it  should  be  by  the  intent  of  the  deed  appearing  in  ^  yT^  ^^  ^7 
itself,  then  it  is  material ;  as  if  the  lease  were  made  4S  Eliz.  for  changed  from 
twenty-one  years  fit)m  thenceforth,  and  it  be  misrecited  to  be  J^tusbould 
made  33  Eliz.,  and  a  second  lease  be  made,  habend.  from  the  tent  of  the'^" 
end  of  the  estate  by  the  said  indenture ;  now  this  second  lease  ^^4  ^^9^^* 
shall  begin  presently,  for  the  time  of  the  commencement  and  "^  ^  ^ 
end  of  it  is  material ;  and  it  is  changed,  in  rei  veriUUe^  from 
what  it  is  in  the  deed. 

But  if  a  lease  be  made  42  Eliz.  to  J.  S.  for  his  life,  and  the 
lessor  reciting  that  lease  to  be  made  S2  Eliz.  demise  the  pre- 
mises, habend.  for  twenty- one  years  from  and  after  the  end  of 
the  estate  by  the  said  grant,  32  Eliz.  made  to  the  said  J.  S.,  I 
do  conceive,  though  there  was  no  such  indenture,  32  Elliz.,  yet 
the  second  lease  shall  begin  from  and  after  the  death  of  J.S.,and 
not  during  his  life,  for  the  time  of  the  commencement  or  end  of 
the  lease  is  not  changed  by  the  misrecital ;  there  is  certainty 
enough  in  the  thing,  and  no  prejudice  by  it  to  any  person. 

And  so  in  the  principal  case,  there  being  a  lease  made  by 
the  prior  and  convent  for  ninety-six  years,  and  another  by  the 
Queen,  42  Eliz.  to  Mundy  for  thirty  years,  after  the  end  of 
the  ninety-six  years ;  and  the  trustees  reciting  that  lease  to  be 
made  32  Eliz.,  for  thirty  years,  demise  the  premises  to  Godol- 
phin  for  twenty-one  years,  to  commence  after  the  end  of  the 
said  lease  to  Mundy, — I  say,  if  that  were  the  case,  the  misre- 
cital would  not  be  material ;  for  the  time  of  the  commencement 
and  end  of  Godolphin's  lease  is  certain ;  and  there  is  sufficient 
certainty  to  give  satisfaction  what  lease  was  intended. 

(6)  And  what  is  material,  and  what  not,  in  the  case  of  a  mis-  ^*J  if™^ 

what  not,  in  case  of  a  misrecital,  is  to  he  measured  as  it  is  in  reference  to  the  inttra- 
ment  in  which  the  misrecital  is. 

(i)  This  part  of  the  esse  seems  lo  be  materially  mbstated  ia  Carter,  p.  157. 
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16M*       recital^  is  to  be  measured  as  it  is  in  reference  to  the  iBrtiinneiit 

^"^'^^^'^^    in  which  the  misrecital  is.    The  alteration  or  change  of  the 

Foots       ^^^  ^f  ^  ^^^  j^^y  y^  ^^  l^  mat^ial  to  the  deed  itself  s  b«l 

Bebk'let*  7^^  ^^  misrecital  of  it  may  not  be  material  (as  in  the  casar  I 
Thechangeof  ^^®  P"0  within  the  deed  or  inttrnment  which  refers  to  it,  nor 
the  date  of  a   as  to  the  estate  created  by  it. 

deed  is  mate- 
rial to  the  deed  itself:  But  yet  the  misrecital  of  it  roiiy  not  be  mafeJial  within  the 
instrument  refenring  to  it^  nor  as  to  the  estate  craated  by  it 

To  thb  porpose  there  is  a  notable  case  between  Moody 'and 
Lewin,  Michaelmas,  S9  &  SO  Elia:.  Rot.  SSSS;  in  this  Court 

8  Cr.  187.       The  case  is  now  in  print  in  3  Oroke :  bot  I  hare  a  report  of  it 

under  the  proper  hand  of  one  that  was  then  a  seijeant,  mnch 
more  foil  and  large ;  where  the  case  was  this,*— Replerin  by 
Dr.  Lewin  against  Moody.  He  avowed  to  J.  S.  for  90/.  rent* 
charge  granted  to  him  by  Fowke;  the  plaintiff  trareraed  the 
grant  to  Fowke.  The  jury  foand  that  14  Eliz.  a  fine  was 
levied  between  Loveland  and  Rutland,plaintiflby  and  Fowke  and 
of  others,  defendants,  of  the  manor  of  Gh>dshall,  by  which  they 
granted  the  manors  to  the  plaintiflb ;  and  the  plaintiffs  granted 
a  rent-charge  of  40/.  to  Fowke ;  and  after  Fowke,  by  indCT^ 
ture  between  him  and  J.  S.,  reciting  that  where  a  fine  was 
levied  14  Eliz.  of  the  same  manor,  between  Fowke  and  seven 
others  plaintifl^,  and  Loveland  and  Rutland  defendants, 
(whereas  Fowke  and  the  seven  others  were  deforceants,  and  the 
others  plaintiffs),  by  which  fine  the  two  deforceants  grant  and 
render  a  rent  of  20/.  to  the  said  Fowke  in  fee,  now  the  said 
Fowke  grants  eundem  redditum  to  the  said  J.  S.  in  fee  ;  and 
the  jury  further  find  that  there  was  no  fine  levied  between 
Fowke  and  the  seven  others  plaintiffs,  and  Loveland  and  Rut- 
land deforceants;  and  also  that  in  the  fine  there  was  no  other 

f^{de  8S  Eliz.  land  contained  but  the  manor.    And  after  solemn  argument, 

CcHton'8  case.  ®°^  ®*  ^^^^  differing  opinions  of  the  judges,  it  was  at  last  ad- 
judged for  the  avowant ;  for  there  is  sufficient  certainty  of  the 
thing  granted,  and  of  the  intention  of  the  parties  to  grant  it; 
and  nothing  is  mistaken  but  the  deforceant  and  plaintifis  in  the 
fine,  which  is  not  material.    And  yet  the  recital  was  felse,  and 
he  granted  eundem  reddituniy  which  in  words  is  nothing  but 
what  was  so  recited  :  but  the  concord  was  the  substance,  and 
that  was  right ;  and  the  quantity  of  the  rent  was  express,  which, 
3S  Eliz.  317.   as  Anderson  said  in  that  case,  was  sufficient.    So  if  the  defend* 
ant  Dlead  a     ^^^  plead  a  record  in  bar,  and  the  plaintiff  replies  non  tiel  re- 
rccord  in  bar,  cord,  and  a  record  is  certified  varying  in  the  day  only^  it  is 
t*^  ''^  r^'***^"  g^o^>  notwithstanding  such  a  petit  variance. 

nan  iiei  record;  and  a  record  is  certified,  varying  in  the  day  only;  it  is  good,  not- 
withstanding such  a  petit  yariance. 

s  Cro.  59.  Bellingham  and  Alsop's  case,  37  Eliz.  Thomas  Fitaherbert 
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UurgaiDB  and  sells  to  Weeks  and  Hont ;  who,  reeitiiig  tliat       tW6. 

Thomas  Fitzherbert  by  indenture  inroUed  S7  Elhs.  had  sold  to     ^^^^V^/ 

theiii  all  such  lands,  they,  io  consideration  of  money,  bargain       'oote 

aud  sell  to  the  said  Fitcherbert  and  his  heirs  all  the  estates    Bmmkjmt* 

which  they  had  by  the  said  indenture  inroUed  of  and  in  the  said 

lands,  to  have  and  to  hold  to  him  and  his  heirs.   The  indentore 

was  not  then,  but  within  the  six  months  inndled.  Adjudged  that 

the  land  did  not  pass  by  reason  of  the  misrecital  of  the  deed  to 

be  inroUed  by  tlur^e  justices,  but  two  justices  of  the  contrary 

opinion  in  that  point. 

But  be  the  law  as  it  will  be,  there  is  a  great  diflferrnee  between 

that  case,  where  the  grant  is  by  the  deed  of  such  an  estate 

which  I  bad  by  another  deed,  and  I  claim  by  it,  and  when  I 

make  it  only  an  inducement  to  another  thing ;  when  I  make  it 

but  a  passage  to  another  estate,  the  misrecital  not  being  in  that 

which  is  granted  by  that  deed.    Many  more  cases  of  Tarianees 

in  recitals,  or  in  references  to  indentures,  records,  or  the  like 

!  may  be  put.  Liet  the  reference  be  never  so  strict  in  the  words;  Let  the  refer* 

yet  if  the  variance  be  immaterial,  or  if  there  be  certainty  suffi*  m  rtrict  b^^ 

cient  in  it  to  satisfy  the  Court  that  it  is  the  same  thing  which  thewori8,yet 

was  intended,  the  variance  shall  not  hurt.    But  otherwise  it  is  j!^^^'^'!!^^ 

where  it  doth  not  appear  that  the  instrument  reibrring,  and  risl,oriftiien 

that  to  which  it  refers,  are  the  same.  be  certainty 

somcient  id 

it  to  satisfy  the  Court  that  it  is  the  same  thin^  wbicli  was  intended,  the  variance 

shall  not  hurt    But  otherwise  it  is  where  it  does  not  appear  that  the  instrument 

referring,  and  that  to  which  it  refers,  are  not  the  same. 

As  if  a  recognizance  bear  date  in  April,  and  a  defeasance  be  If  sreeognix- 

made  reciting  a  recognizance  made  in  May,  it  cannot  be  con*  ^^  |q  April, 

strued  that  these  are  both  one  by  any  certainty  in  the  recogniz-  snd  a  ddea- 

ance  or  indenture.  T^^tfi 

cognizance  made  in  May,  it  cannot  be  construed  that  those  are  boUi  one  by  any 
certainty  in  the  recognizance  or  indenture. 

So  Marriot  and  Smith's  case. — A  charter  of  feoffment  was  3  Cr.  608. 
made,  Sept.  10  ;  the  grantee  reciting  it  to  be  made  Sept.  II, 
gave  authority  to  A.to  receive  livery  and  seisin  for  him.  Though 
the  name  of  the  feoffor,  feoffee,  and  certainty  of  the  land,  be  the 
same,  but  the  date  only  false,  yet  he  cannot  take  livery ;  for 
that  his  power  was  to  take  it  secundum  formam  ChartaSy 
Sept.  10. 

Many  cases  are  put  in  the  Earl  of  Leicester's  case,  (but  that  Com.  309,  s. 
is  in  cases  of  authorities)  where  a  time  or  place  are  expressed  to  ^^^''"•' 
set  forth  a  certainty ;  and  a  reference  is  to  them  and  mistaken, 
all  is  void :  and  so  is  the  principal  case  there. 

But  I  have  argued  all  this  by  concession,  as  if  in  our  case  the 
recital  had  been  that  the  lease  to  Mundy  was  recited  to  be 
made,  32  Eliz.  (whereas  it  was  42  Eliz.)  for  thirty  years,  and 
Godolphin's  lease  had  been  limited  after  that  expired.    But 


SS8  \uIudgme9U$  tmijmUeUdmrgymemU  • 

1M6.       ih^  case  in  trotbis  otberwfie)  for  Cbe  recital  is^lbat  Qocev 

^^^^^^^     EliaabethfSS  Elix.,  bad  detniaed  tbepreniseato  Mondyy  kaba^ 

^^^^       dum  to  bim,  bit  executors  and  assigns,  from  the  endl  of  Am  tarai 

Bbbusv.    ^  ninety^six  years  made  by  tbe  prior  and  eonrent  :'^  but  it 

dotb  not  express  wbat  term  Mundy  was  to  bave  by  tbat  lease. 

So  tbat  tbere  is  a  fiilse  recital  of  the  date  of  Mondy'a  lease, 

and  no  time  expressed  wben  it  sball  begin,  or  when  it  shall 

end.    Tbe  term  for  which  it  was  granted  and  when  it  waalo 

end  was  tbe  material   thing  which  should  hai^  salted  tie 

falsity  of  the  date  by  its  certainty,  and  now  it  is  penUui 

ei  incerium* 

There  bad  been  no  question  if  tbe  recital  of  Mundy'a 

bad  been  no  more  but  tbat,  <<  whereas  tbe  Queen  had  demiasd 

H°38.Bi.B.R/  *®  Mundy  by  her  letters  patent,  92  Eliz.,  and  then  tbe  Earl  ef 

Hslswell  V.  *  Holland  had  demised  the  premises  to  Grodolpbio,  kabettitm 

Ayleworth.      from  the  end  of  the  estate  granted  by  tbe  said  letters  patent  fir 

twenty-one  years ;"  this  bad  not  been  good  to  msico  it  to  com* 
•  mence  after  Mundy's  true  lease ;  for  tbe  recital  was  ialae^  and 
a  reference  to  an  estate  where  tbere  was  none  sncb« 

It  is  the  same  in  effect  here,  tbere  being  nothing  eertaaa  rs- 
cited  but  tbe  person  to  take  and  the  lands  demised,  which  alone 
make  no  sufficient  certainty  that  it  must  be  construed  to  be  tbe 
same  with  the  true  lease.  And  then  tbe  habendum^  bamg 
from  the  end  of  the  term  granted  by  tbe  said  late  Queen  in  the 
said  recited  letters  patent  made  to  the  said  John  Mandy  as 
aforesaid, — there  being  no  such  letters  patent,  no  term  granted 
by  such  letters  patent, — it  must  be  construed  as  if  tbere  were 
no  lease  then  in  esse. 

Suppose  the  lease  to  Godolphin  had  recited  the  fbrroer  leass 
to  have  been  made,  not  to  John  Mundy,  but  to  J.  H.,  andthea 
it  is  demised  to  Godolphin,  habendum  from  the  end  of  tbe  said 
lease  made  to  J.  H.  for  twenty-one  years,  though  there  were  a 
true  recital  of  the  date  of  Mundy's  lease  and  of  the  lands,  yet 
this  would  not  make  it  to  take  effect  after  the  end  of  Mundy's 
lease,  but  presently. 

And  this  appears  by  Wrottesly  and  Adam's  case ;  where  it 
is  admitted,  that  if  a  lease  be  made  to  begin  after  the  end  of  tbe 
lease  made  to  Wilcocks,  if  there  be  no  such  demise  made  to 
Wilcocks,  though  there  be  a  lease  in  esse  for  the  same  term  of 
the  same  lands,  yet  the  lease  shall  begin  presently  in  computa* 
tion  of  time ;  and  therefore  in  that  case  it  was  holpeui  because 
Wilcocks  took  to  wife  tbe  woman  to  whom  the  demise  was 
made,  and  so  by  act  in  law  the  same  was  demised  to  Wilcodts. 
Tbe  same  reason  is  in  this  case : — the  true  certainty  of  the 
person  of  tbe  lessor,  and  of  tbe  leflseei  and  of  the  term  in  tbo 
recited  leaaej  are  necewiry. 
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The  lease  to  Mondy  in  the  recital  of  Ghidolpfain's  lease        lOM. 
mt  best  appears  to  be  but  a  lease  at  will,  if  that ;  for  if  Queen     ^*^^^*^^ 
Elisabeth  had  granted  to  Mundy  ao  as  is  recited,  he  had  been      ^^<^^ 
at  most  but  tenant  at  will,  and  that  estate  had  determined  by    Biaxuv. 
granting  the  reversion  out  of  the  crown. 

An  objection  hath  been  made  that  there  needed  not  a  men-  e  C.  se. 
tion  of  Mundy's  lease  at  alL  If  the  King  had  made  a  lease,  ^*  ^  ^*^ 
habendum  after  the  end  of  the  former  lease,  if  any  be,  if  not, 
from  such  a  feast,  jE?r  twenty-one  years,  this  is  good  in  the  case 
of  the  King,  without  mentioning  the  lease — afirtkre  here  ;-*- 
and  here  is  some  certainty  in  the  habendum^  et  utik  per  inutile 
non  viiiatury  especially  if  the  words  be  transposed,  '<  habendum  to 
Godolphin  from  the  end  of  the  estate  granted  to  Mundy  by  the 
eaid  late  Queen,  by  the  said  letters  patent,  &c« ;"  whereas  the 
certainty  is  first  set,  ^'  habendum  to  (}odolphin  from  the  end  of 
the  estate  granted  by  the  said  late  Queen  in  the  said  letters 
patent  to  the  said  Mundy;"  and  if  thecerteinty  were  first  set, 
uUleper  iftuiile  non  viiiatur. 

To  this  I  answer,(c)— 

First,  verba  transposiia  non  operaniur  muloHone  sensus.  In  Hob.  171* 
thai  yery  case,  as  it  is  put,  I  conceive  the  iklsity,  let  it  be  put 
first  or  put  last,  it  hath  one  and  the  same  operation.  The  rule 
ia  .well  given  in  Stukely  and  Butler's  case,  ^'  when  one  entire 
clause  in  a  grant  or  lease  is  carried  on  with  a  connection  so  as 
it  makes  but  one  entire  sentence  till  the  whole  be  finished,  one 
part  may  not  only  abridge  and  correct,  but  utterly  frustrate 
and  make  void,  the  whole  grant;"  and  upon  that  ground 
Doughty's  case,  3  Co.  9.  is  denied  to  be  law,  as  contrary  to  the 
resolution  in  Dodington's  case,  S  Co.  32.  And  it  is  well  said  by 
my  Ld.  Hobart,  ^'  in  one  sentence  it  is  vain  to  imagine  one  part 
before  another ;"  for  though  words  can  neither  be  spoken,  nor 
written  at  once,  yet  the  mind  of  the  author  comprehends 
them  at  once,  which  gives  viiam  et  modum  to  the  sentence. 

The  rule  of  utile  per  inutile  non  vitiatur  holds  in  divided 
clauses :  but  in  one  and  the  same  clause  the  rule  is  inutile  e$ty 
nisi  totd  sentenUd  perspectd^  de  aUqud  parte  dubitare.  (c) 

The  difference  appears  by  the  cases  there  put — One  made  a  Feoffmsnt  of 
feoffment  of  lands  in  London,  habendum  to  the  feofiee  and  his  jgf^^'^jf^ 

heirs,  after  the  death  of  the  feofibr«--it  is  a  void  habendum  in  timm  to  the 

feoffee  aad 

his  heirs  after  the  death  of  the  feoffor — ^it  is  a  void  hMbendum  in  the  vhola.  But  if 
it  had  been  habendum  to  him  aod  his  hein^  tkit  ettete  to  iegim  eflfr  the  ieetk  tf^ 
feojfor^  the  latter  clause  only  had  been  void* 

(c)  With  respect  to  these  passages     part  of  the  judgment  comprised  in         .  . 
of  the  Judgment  Carter  states  that     pp.  539  to  643  is  reportid  by  Csrter 
he  **  remembered   not  the  rnle^'     ia  tea  lines  oaljr* 
qualified  in  tl^so^*    Tha  important 
1 
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.1000.       the  whole.     Biit  ifit  had  been  habendum  io  him  and  his  fieln^' 

^^'^'^^^     this  estate  to  begin  after  the  death  of  the  fboSbr.    Tbie  had 

JPofOt       1,^11 1^  gQQJ  grant,  being  upon  divided  claaaes.  So  if  leaaee  for 

JBbrklst.    y^^  grant  bis  term,  habendum  after  his  death,  it  i»  good,  aad 

Grant  of  land  ^^®  habend.  void.  But  if  lessee  for  years  grant  his  term  after  fail 

to  A.,  hahenr  .death,  the  grant  is  void.  Bat  yet  the  fidsity  in  the  hdbendmm  is 

^ars[^after  °^^  ^^  ^^  purposes  to  be  constmed  as  it  is  in  the  body  of  a 
the  lease  to  B.  grant ;  for  if  I  grant  land  to  A.,  habendum  for  twenty^^iat 
expired,  years  after,  the  lease  to  B.  expfared,  whereas  B.  had  none  todb,  ^ 
had  none '  the  whole  habend.  is  not  void,  though  it  is  one  sentence  ;  aad  the 
such,  the  words  after  the  lease  to  B.  are  to  be  rejected  :  bat  it  ahall  be 
lA^  UwiioB.  V^^  for  ^^  I'est.  And  so  I  think  it  would  be  if  I  grant  lands 
only  are  to  be  to  A.  for  twenty-one  years,  after  the  lease  to  B.  expired,  ( with- 
tb^^ie^-  ^"^  ^°  habendum)  in  one  entire  sentence.  But  if  it  were  of  a 
bendum  is  not  freehold  to  one  and  his  heirs,  (or  habendum  to  him  and  his 

void,  though  ii^j^g^  ^f^^  Q^^  j^^^)^  ^f  ^^  feoffor,  the  entire  clause  is  void,  and 
it  IS  one  sen-  »  "-» 

tence.  ,not  only  those  words, — after  the  death  of  the  feoffor. 

The  reason  of  The  reason  of  which  difference,  I  conceive,  is  becanae  in  oae 
^edASerence  ease  the  rule  of  law  will  not  bear  such  an  estate  as  is  intended; 
one  case  the  '0  the  other  case,  the  estate  which  he  intended  woold  stand 
rule  of  \vw     urith  the  rules  of  law,  and  therefore  shall  be  puraoed  cy  pres, 

such^esute  ^  "®^^  ^  '^y  ^9  ^^^  ^^  make  it  wholly  void,  bat  only  in  that 
as  is  intended  in  which  there  is  a  false  reference,  and  as  if  no  mention  had 
oise  theo-^  been  made  of  that  in  reference  whereunto  there  is  a  falsity. 

late  intended  would  stand  with  the  rules  of  law,  nnd  therefore  shall  be  pursued  fy 
prei, — so  near  as  may  be, — not  to  be  wholly  void,  but  only  in  that  in  which  there 
is  a  fi&lse  reference. 

And  so  in  other  cases  of  reference  :-— 
If  a  lease  in        That  if  a  man  misrecite  a  lease  in  esse,  in  a  point  materiaL 

£MMs  be  in  &  #  *  # 

point  mate-  ^^^  grant  the  lands  to  another,  habendum  from  the  end  of  a 
rial  misre*  former  lease,  this  shall  have  commencement  (not  from  the  time 
fease  of  Ui^  of  the  former)  but  as  if  no  such  lease  had  been — from  the  time  of 
lands  (grant-  the  making  of  the  latter  lease;  for  the  reason  in  truth  is  the  same 
IoJSmj^jIj^^  as  where  you  recite  a  lease  which  was  not,  or  is  void  ;  for  where 
Am  from  the  a  lease  is  misrecited,  there  is  no  such  leasees  that  to  which  the 
^  of  the       reference  is  made. 

rldudUt^e)  "^^^  ^^^^  ^f  ^^^  1^^^^>  °^  whether  it  was  made  the  32  or  tt 
this  shall  be-  Eliz.  is  so  material,  that  if  it  be  rased,  the  interest  and  lease 
mdiiDrof^  itself  is  void,  as  some  of  the  justices  held  :  but  the  deed  was  void 
pewleue,as  all  of  them  held.  And  if  the  razure  be  not  material  (being 
if  noaoch  foij  made  to  a  stranger)  it  would  not  avoid  the  deed. 

been ;  for  where  a  lease  is  misrecited,  there  is  no  such  lease  as  that  to  which  the  re- 
ference is  made.     1  Cr.  399.     Miller  and  Kainwaring. 

Pigofs  case.        It  may  be  objected  that  it  was  not  material  to  have  recited 

the  date  of  the  lease  by  Queen  Elizabeth  to  Mundy  :  and  I 

agree  there  was  no  necessity  to  have  made  any  recital  of  the 

date  of  the  lease,  or  of  the  persons  to  whom  it  was  ntadoi  or  of 
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Ihe  time  when  it  began  or  ended,  or  any  recital  at  all ;  for  this        1 680. 
last  lease  by  the  trustees  of  the  Queen's  mother  is  the  lease  of     ^^^^^^ 
common  persons,  and  if  they  had  recited  that  they  possessed  of      ^oon 
a  term  in  reversion  (expectant  upon  a  lease  made  to  John    BxRuxr«l 
Mnndy,  or  without  any  mention  of  Mundy's  lease)  and  granted  a  term  io  re- 
ibr  years,  to  commence  from  the  expiration  of  former  leases  in  1^^^  ™f  J 
being,  it  had  been  good.    It  is  so  in  leases  by  the  King,  a  yej^tocom^ 
Jbriiare  in  cases  of  common  persons.    But  yet  no  man  will  mencefrom 
deny  but  if  it  be  misrecited,  so  as  the  name  of  the  lessee  be  offormer^'^'^ 
mistaken,  or  the  like,  the  lease,  which  is  limited  to  commence  leases  ia being 
after  the  lease  so  misrecited  will  begin  presently.    <  .  a»e^^the 

Kins  and  of  common  persons.  If  a  former  lease  be  misredted,  so  as  the  name  of 
the  lessee  be  mistaken,  or  the  Uke«  the  lease  which  js  limited  to  begin  after.  Ibr 
lease  so  misrecited  shall  begin  presently. 


In  Palmer^s  case  it  isagreed-^if  the  sheriff  (upon  a /fert^-  4  Co.  74. 
ctof,)  reciting  that  the  defendant  had  a  term  for  ^ears,  sell  i^  it  Pfthner'scase. 
is  adjudged  good :  but  if  lie  recite  that  he  had  a  tenxk^  to  com* 
mence  2  &  3  P.  and  M.,  and  sell  the  same  term,  this  is  void  if 
it  commences  3  &  "^  P«  tnd  M. 

Here  the  date  of  the  lease  to  Mundy  is  material,  as  in  many 
other  respects,  so  in  respect  of  the  reference  to  it  for  the  com* 
nep^ment  of  Godolphin's  lease,  and  for  the  payment  of  6QL 
before,  and  120L  per  annum  after  it  cpmmQnced. 

In  my  opinion  the  resolution  by  all  the  Justices  upon  Morley's 
lease  in  Miller  and  Mainwaring's  case  is  full  to  our  purpose. 
The  case,  so  far  as  it  concerns  Morley's  lease,  I  must  again 
put  at  large. — John,  Earl  of  Oxford,  being  seised  only  in  right 
of  his  wife,  27  H.  8.,  leaseth  to  Anne  Seaton  for  thirty-four 
years;  his  wife  died,  and  after  he  died.  John  the  second,  his 
eon,  reciting  (but  misreciting)  that  lease  to  Seaton,  which 
was  then  ended,  demiseth  to  Rochester,  habendum  for  thirty 
years  from  the  end  of  the  lease  to  Seaton  made  28  H.  8.  U 
was  adjudged  the  lease  to  Rochester  began  presently. 

So  that  if  there  be  no  more  in  our  case  but  that  the  former 

*  ff  

lease  is  misrecited  bk  the  date  to  have  been  made  32  Eliz.,  and 
the  lease  to  Gkidolphin  is  to  begin  after  the  expiration  of. that 
term,  I  think,  npon  the  reason  and  authorities  before  mention* 
ed,  that  Godolphin^s  lease  must  begin  from  the  making ;  there 
being  no  such  time  for  the  commencement  of  it  as  is  limited  in 
Hbe  habendum. 

Against  this  it  hath  been  objected,  that  there  is  certaifity 
(NKHigh ;  for  it  is  found  that  there  was  no  other  lease  made  to 
Mundy  but  one,  and  that  for  thirty  years ;  and  that  the  lease 
was  made  to  begin  after  the  tiinety-six  years  ended ;  all  which 
is  true, — and,  therefore,  the  folsity  in  the  date  of  the  recked 
lease  shall  not  vitiate  it|  upon  the roleiift'/^ITertmiftVeiiont^ 
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1806.  To  (his  I  an^er,  first,  that  the  same  objection  might  be 

^"^"^^'^^     made  to  Miller  and  Mainwarinff's  case,  and  all  the  cases  abore 
j*ooTB       cited,  that  hatre  been  resolved  so  solemnly,  which  have  u 
yiymiyy^     many  particalar  certainties  as  here. 

But,  secondly,  where  the  clause  or  sentence  is  one  and  ea- 
tire,  you  shall  not  pick  and  choose,  but  it  must  be  entirely 
true  or  fitke.  It  is  here,  habendum  from  the  end  of  the  tena 
granted  by  the  said  late  Queen,  in  the  said  recited  letters  pa* 
tent  made  to  the  said  John  Mundy  as  aforesaid.  So  that  there 
are  several  words  of  reference  to  the  patent  misrecited  before 
to  be  made,  SS  Eliz. ;  the  said  leUen  paieni;  io  the  said  Jolm 
JHuHdy  /  as  aforesaid. 
Hob.  The  rule  of  Utile  per  inuHk  holds  only  in  cases  of  several 

8  Co.  St.         ^^  j  independent  clauses,  as  may  appear  upon  consideration  of 

Stukeley^ft  case,  Dougbty*s  case,  Dodingtoil*s  case. 

But  the  same  reason  that  you  may  vary  from  the  words  and 
term,  9S  Elix.  to  4S  Eliz.,  you  might  varjr  it,  if  it  had  been  re* 
cited,  the  lease  to  have  been  made  to  Themes  Mundy,  or  J.  8^ 
whereas  it  was  made  to  John  Mundy,  for  these  wereoertaiBtiet 
enough  of  a  lease  for  thirty  years,  and  when  to  coeomeace ; 
and  it  had  been  good  enough  if  the  name  of  the  lessee  had  aot 
beeti  recited :  and  so  it  will  be,  if  we  vary  from  the  words,  and 
put  in  and  leave  out  what  we  please^  we  shall  not  kno#  withm 
what  bounds  to  keep. 

Another  objection  hath  been  made,  and  much  urged ;  that 
the  lease  to  Godolphin  was  apparently  intended  to  begin  after 
the  end  of  the  lease  to  Mundy  for  thirty  years,  and  not  befote, 
and  that  therefore  there  was  a  rent  of  60L  over  and  above  the 
said  rent  reserved  during  Mundy's  lease,  and  ISO/,  after  that 
lease  ended  ;  whereas  if  the  lease  to  Oodolphin  in  respect  of 
the  misrecital  must  be  construed  to  begin  presently,  he  most 
pay  60/.  per  annum  presently  for  nbthing,  and  this  lease  will 
end  before  die  other  to  Mundy. 

To  thts  I  answer,  that  it  cannot  be  denied  but  the  intention 

ef  the  parties  certaiiily  was,  that  Godolphin's  lease  shoaM 

begin  when  M«ndy*s  ended.    But  I  must  take  up  my  Lord 

Hobart's  distinction  between  a  mental  and  a  legal  intention. 

The  legal  in-    The  legal  intention  is  to  be  taken  only  from  the  words  of  the 

betake^only  ^^^^*  Whilst  the  Words  of  the  deed  are  such  as  may  beslA- 

from  the         servient,  or  not  contrary  to  the  intention,  they  may  be  extend- 

dSad!  ^  ^  ^^^  ifhere  they  are  express,  and  positive,  canira  esprmsa 

Whilst  the      Per^  nulla  fiat  interpretaiio.    If  Judges  at  eommos  law  beffiit 

words  of  a        • 

deed  are  such  a«  nay  be  subsenrient,  or  opt  eontrarj  to  wba,t  they  may  be  extend- 
ed; otherwise  When  Ibey  are  etpress  and  posidtc^'  it  Judges  at  eonmon  bw 
begin  to  recede,  from  «he  ietlnr  of  4eedi  U  eouHWhte  leoastfudiooiy  U|»oa  for«i|pi 
coi^Jectures  and  inlepdipfiiit^  fhejr  will  waakp  jaacertainU  and  pwtmom  ui 
the  Uw.    ThisltfSlMh  done  fdo  ibttth  of  Ute  tidies. 
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tD  recede  from  the  letter  of  deeib  to  #qtiitsbto  oonalnctkms,        iMfw 
upon  foreign  conjectures,  and'inteiKlmenti  (which  I  doubt  they     ^^"V^i/ 
biTe  of  later  timen  done  too  mudi)  they  will  make  oncertaidty       floors 
and  confusion  in  the  law.  BiauuiT* 

It  is  here  express  that  this  lease  is  limited  to  begin  after  a        .  . 

lease  to  Mundy  made,  92  Eliz.  It  cannot  begin  after  that 
lease,  for  there  is  none  such ;  yon  cannot  make  it  oertaintyJ 
Construe  that  the  true  term  which  Moody  had  was  intended  by 
it|  no  term  being  expressed  for  which  it  was  granted)  yoa  shril 
not  Bsake  a  limitation  of  your  own,  when  it  shall  eoitimenee, 
vpon  intentions :  but  take  that  which  the  law  makes  iii  sooh 
cases,  which  is  that  it  shall  l>egtii  presently. 

It  would  take  op  too  moch  time  to  cite  cases  to  ptwre^  that 
in  deeds  no  construction  shall  be  made  upon  conjectural  argu* 
ttents  of  the  intention,  which  the  words  will  not  bear.    I  will 
instance  but  in  two  casee ;  and  those  of  former  times.    The  Anderson  so 
#oe  P.  29H.  8.,  m  finlffbent  wm  made  by  A.  to  B*  A  nM 
eiflspo,  ei  ego  prasd,  A.  warrattiiztAo^UeiHm  oreftum  praid.  B. 
4ff  hmniibuB  stm.  This  was  adjudged  a  void  warranty,  for  the 
warranty  was  of  a  croft,  not  of  a  field ;  end  yet  the  intent  wa» 
apparent  to  warrant  that  which  was  granted^ '  that  ts,  c«i^}>tim  /       i  i     , 
aild  the  words  dieium  croflum  imply  a  refiininde  to  tllllt  wllidi 
was  beforo  mentioned,  which  was>  catnpum^  not  erqftum.    Bbl^ 
•aith  the  book,  this  part  of  the  deed  conceiteitig  the  warranty 
riMdl  be  rather  taken  as  void,  than  to  cdiMlrne  it  aeeorditig  to 
the  intent  not  warranted  by  the  words.  -     •  .    - 

The  other  is  39  H.  6.  10.  A^sase  is  oited  to  bave^beM 
formerly  adjudged,  and  it  is  there  agreed  for  ')li#4--^A.  WM 
ftound  in  100/.  to  B.  9  and  the  condition  wa^  ^  that  if  A.,  the 
^ligor,  did  not  pay  to  B.  lOL  so^h  a  day,  then  the  bond  •slmoMl 
lie  void;"  wheroaait  ought  to  have  been  thitif,  Me-ieMrf  io 
Mmd  good  t  and  the  intention  is  ^parent ;  but  becadte  tM 
words  were  so,  we  ought  to -adjudge  according  to  tM  ptfirjpM 
of  the  words.  And  so^  if  the  •  eotiditiod  of  Bik  bbligtttioin  be,  ssH.  6. 9. 
ttat  if  the  obligee  pay  to^l^4«.  10/<,  then  the  boed  shall  M 
fioid%  If  he  pay  not  the  money^  the*  bond  isfco^Afited-:  iiikA  7M 
Ao  intent  was  apparent,  tbert  if  the  obligoi^)  ttot  tfae^t^blf^^ 
paid  the  money,  tlio  bond  should 'be  void< 

In  our  principal  cose  the  lease  to  Oodidphte  Miig  by  ex-» 
press  words  to  begin  after  the  determiontion  of  a  lease  madcf 
to  Mundy,  32  Eliz.,  and  no  term  is  expressed,  and  there  ieno 
midi  grant,  SS  Eliz^  yop  shall  not»  upon  argnmeirts;  from  the 
intentioBr  make  it  to  begin  after  a.  least  saadb  to  Moody,  40 
Blkii,  for  tUrty  years. 


( 
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IffM. 


Foots 

v» 

Bbbjli^st. 

Esloppels. 
A  lease  vhich 
works  partly 
in  interest 
cannot  work 
at  all  by 
estoppel. 
C.  C.  45. 


Estop 
reci 


>ppdaby 
taL 


There  can  be 
no  estoppel 
hj  generali- 
ties. 


But  thfltf  which  to  me  (d)  seems  the  greatest  objection  in  tliis 
case  yet  remains  to  be  considered. 

In  all  the  other  cases  that  have  been  put  of  a  lease  tor 
twenty-one  years,  or  other  term,  limited  to  begin  after  a  lease 
which  was  either  not  in  esse^  or  else  misrecited,  the  lease  so 
limited  to  begin  after  the  other  was  not  void :  but  though  it 
began  from  the  time  of  the  making  of  it  in  point  of  computa- 
tion ;  yet  in  intent  it  began  and  took  effect  after  the  true  lease 
expired ;  so  that  there  was  some  fruit  and  effect  of  it  for 
some  part  of  the  term  or  years,  though  not  altogether  sudi  as 
was  intended ;  and,  therefore,  such  a  lease  working  partly  in 
interest,  cannot  work  at  all  by  estoppel. 

But  such  construction  cannot  be  made  here :  for  if  the  lease 
to  Godolphiui  as  I  opened  it  at  first,  begin  (in  respect  of  the 
misrecital  of  the  lease  to  Mundy)  from  the  making  of  it  for 
twenty-one  years,  then  in  point  of  time  it  begins  during  the 
lea^  to  Mundy,  and  ends  befinre  the  end  of  the  lease  to  Mundy, 
m..in  1659.  And  so  it  may  be  urged  that  thiacpnBtruclion 
makes  it  merely  void ;  for  it  never  was  any.  lease  at  all,  nor 
had  the  lessors  any  power  to  contract  during  that  time. 

And  rather  than  it  should  be  totally  void  by  reason  of  the 
misrecital,  it  was  urged  that  it  should  be  good  by  way  of  estop- 
pel ;  and  many  cases  were  cited  of  estoppels  by  recitals. 

As  our  case  in  truth  is,  I  conceive  there  can  be  no  ground 
for  an  estoppel  to  tie  up  the  lessors  of  Grodolphin,  or  any  who 
claim  since  under  them,  that  they  cannot  say  that  there  is  no 
such  lease  to  Mundy,  32  Eliz.,  for  there  can  be  no  conclusion 
or  estoppel  by  generalities. 

If  I,  having  but  one  messuage  in  Dale,  reciting  whereas  I 
have  a  messuage  in  Dale  which  descended  to  me  from  my 
father,  I  grant  all  my  messuage  which  descended  from  my 
fiither  it  passetb,  though  it  did  not  so  descend.  But  if  I  grant 
all  my  land  which  descended  ■    (e) 

If  I  xclease  all  my  right  in  all  my  lands  in  D.,  which  I  have 
by  descent  from  my  &ther,  though  I  have  no  lands  there  bat 
from  my  mother,  nothing  passeth.  But  if  my  release  had  been 
of  Whiteacre,  which  I  had  by  descent  of  the  part  of  myfother, 
the  release  is  good.  So  if  I  lease  all  my  lands  lying  in  such  a 
parish,  or  which  descended  to  me  fit)m  my  mother,  I  am  not 
estopped  to  say,  I  had .  no  such .  land  there :    but  otherwise^ 


(lO  The  point  of  estoppel. "was 
much  insisted  on  by  Seijeant  May* 
nard,  in  his  argument  for  the  plain 
tiff,**  in  error.    Ventris  84. 


(e)  Inthemamiscripttheswiaice 
ends  thus  abruptly  i  «  lefoMice  b 
the  margin  is  to  Com.  liMi.  Wifl* 
tesly  and  Adam's  case. 


in  the  Common  Fleas  and  in  ether  Courts.  SI5 

if  it  were  of  VHiiteacre,  whick  I  had  by  descent  from  my       1666. 
mother.  v^V^^ 

Bat  in  our  case  the  recHal  is  general,  of  a  lease  to  Mundy       Foots 
nade  92  Eliz.,  not  mentioning  for  what  terrh,  or  when  to  de-     Berklxt 
lermine,  and  so  is  too  general  to  work  a  conclnsion. 

But  if  it  had  been  (as  hath  been  taken  upon  the  argument) 
4hat  the  lease  had  been  recited  to  have  been  made  to  Mundy 
for  thirty  years,  to  begin  immediately  after  the  end  of  the 
'lease  by  the  prior  and  consent,  Jt  would  havo  had  more  diffi- 
culty in  it. 

If  a  lease  be  made  to  A.  for  ninety-nine  years,  and  then  the  if  lessee  of  a 
lessor  grants  to  B.  for  ninety-nine  years,  to  b^n  after  the  rin^fter^a' 
first  lease ;  and  then  B.  by  indenture  leaseth  aU  the  lands  to  former  teri^, 
me  for  twenty-one  years,  to  begin  presently,  B.  not  being  then  j^^y  \n^® 
owner  of  the  land  (though  be  had  a  fatore  interest)  I  conceive  denture,  for 
4bis  is  a  good  lease,  by  estoppel,  between  the  parties.    And  so  ^^^^-<»^ 
if  be  lease  it  to  me  to  begin  at  a  day  to  come,  for  which  he  »n  presently^ 
iMtb  no  power  to  contract ;  when  the  time  eomes,  it  is  good  |  ^  '^.^  S^o^ 
between  the  lessor  and  lessee  by  estoppel.    As  if  A.  by  in-  estoppel,  be- 
denture  lease  to  me  lands  which  are  none  of  his,  habendnm  ^^p^  the 
tnm  «  day  lo  come ;  this  is  a  «ood  lease,  hy  estoppeL  for  that  ^T ^  . 

^.  ^  '     ^  MTw^  -y  If  A.  by  in* 

lime*  denture  lease 

But  sudi  an  estoppel  in  our  case  would  be  of  no  avail ;  for  lands  which 
if  the  twenty-one  years  to  Godolphin  began,  by  estoppel,  firora  ^^^1^,^^* 
the  making  of  the  lease,  then  was  it  ended  also  before  M und/s  from  a  day 
lease.  i^.«*;°>e, 

And, therefore,  I  must  put  the  case  further : — ^Mundyis  lessor  lease  by 
for  thirty  years ;  and  the  Earl  of  Holland  and  others  having  a  SL7tmIi^*^ 
future-interest  for  ninety- nine  years,  to  begin  after  the  other; 
and  they,  by  indenture,  reciting  that  Mundy  hath  a  lease  for 
thirty  years,  made  38  Elis.  (whereas  it  was  42)  demise  to 
Godolphin  the  land,  habendum  from  the  end  of  the  said  term 
diade  (for  thirty  years  to  Mundy)  for  twenty«one  years,  which 
in  time  expires  before  the  thirty  years;  this  lease,  as  I  said 
before,  cannot  be  good  by  way  of  contract,  and  therefore  must 
be  good  by  way  of  estoppeL 

But  then,  how  long  that  estoppel  shall  continue  is  con- 
eiderable. 

Much  may  be  said  in  that  case  (it  not  working  wholly  by 
estoppel)  that  both  parties  shall  be  concluded  to  say,  that  there 
was  no  such  lease,  32  EIie.  ;  and  so  the  lease,  by  estoppel, 
flball  be  good  for  all  the  time  •expressed,  m.  from  the  end  of 
that  lease  recited  to  be  made,  32  Eliz.,  for  all  the  time  therein 
expriessed,  vt%.^  for  twenty-one  years  from  the  end  of  the  thirty 
years  after  the  ninety-six  years  expired;  and  ought  not  to  have 
the  same  construction  as  it  would  have  if  it  wrought  in  any 

2n 
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1006.       part  by  way  of  interest :  for  it  working  wholly  by  way  of 
^^^'^^'^^     estoppel,  there  is  no  cause  to  limit  the  commencement  of  tk 
FooTE       term,  otherwise  than  is  expressed  in  the  indenture. 

Bbbklit         '^^^  '^  ^^^^  ^^^  ^^^  ^^  ^^'^^  ^^^"  ^^^  ninety^six  yearsi 
ending  in  1653,  the  thirty  years  after  the  ninety^six  year%€ndinf 

in  1663|  the  lease  by  estoppel  would  then  begin  in  1663,  and 
would  be  still  continuing  during  the  rest  of  the  twenty-K>ne 
years  from  thenceforth  yet  unexpired. 
3  Bliz.  196.         It  is  not  strange  to  our  books  that  recitals  work  bj  way  of 
7M^' ^^^*      conclusion  and  estoppel. 

Skipwith  and  If  an  obligation  bad  been  made  to  the  Earl  of  Holland,  be 
^^d*saae^  with  condition,  that  whereas  a  lease  had  been  made  to  Mundy, 
B.  li.  ^  Elic.,  for  thirty  years,  and  that  the  obligee  had  leased  to  the 

obligor  for  twenty-one  years,  to  commence  after  that  lease  to 
Mundy, and  the  condition  had  been  to  perform  the  covenants  ia 
that  lease^  I  conceive  the  obligor  had  been  estopped  to  say  there 
was  no  such  lease* 

Qut^  notwithatanding  all  these  objections,  I  am  of  opinion 
that  this  lesso  to  Godi^phin  was  never  a  good  lease,  either  in 
interest  dr  estoppel;  not  in  interest,  because  it  was  to  com^ 
meaee  (if  it  did  commence  at  all)  and  end  dnriag  the  contir 
nuance  of  the  lease  to  Mundy.  Nor  was  it  a  good  lease  by 
estoppel;  for  it  appears  upon  the, Verdict,  that  the  Earl  of 
Holland  and  others,  the  Queen's  trustees,  who  o^de  the  lease 
to  Mundy,  was  seised,  not  of  a  future  interest  barely,  but  of  a 
reversion  for  ninety  and  odd  years,  to  which  the  rent  of  60L 
reserved  in  Mundy's  lease  was  atteudant;  and,  therefore, 
during  the  lease  of  thirty  years  to  Mundy,  they  might  contract 
for  the  reversion  for  any  lesser  term;  and  such  a  grant,  with  at- 
tornment, would  have  carried  the  rent. 

Then  when  the  lease  to  Godo^hin  was  limited  to  begin  after 
a  lease  where  there  was  none  such,  by  construction  of  law  it 
was  to  begin  presently ;  and,  if  there  had  been  attornment, 
it  had  been  a  good  lease  of  the  reversion  for  that  term. 

And  when  I  make  a  lease  for  years  of  a  reversion,  and  this 
is  not  good  for  want  of  attornment,  this  shall  never  work  by 
estoppel ;  for  the  lessor  had  an  interest  out  of  which  his  ^nt 
might  have  been  made  good,  if  the  ceremony  requisite,  which 
was  attornment,  had  been  performed,  whidb  belonged  not  to 
the  lessor  to  do,  or  to  get  done. 

But  if  my  Lord  of  Holland,  and  other  the  trustees,  had  hsd 
only  a  bare  future  interest,  I  will  not  determine  whether  thsffs 
had  been  an  estoppel  in  the  case. 

As  for  the  estoppel  by  reason  of  a  recital,  there  may  he  a 
great  deal  of  difference  between  a  conclusion,  or  estoppel  by  a 


in  the  Ooffwum  PleM$  and  in  taker  Oourtsl  S47 

condition  !n  an  obligBtion ;  and  upon  a  recital  in  a  deed.  Oar       1655* 
fx>ok6  say  generally,  such  a  recital  in  a  deed  binds  not.  v^V^i^ 

In  Miller  and  Mainwaring's  case,  and  the  other  cases  upon      '^o'^' 
nisrecitals,  there  was  never  any  question  made  opon  estoppel    Berkley. 
by  recital  t  but  the  leases  held  to  be  good,  to  commence  pre-  q^  q^  552.  b. 
sently  fh>m  the  makinff  of  the  lease.    But,  in  truth,  much  35  H.  6.  ss.    ' 
cannot  be  inferred  from  these  cases ;  for  an  interest  for  some  ^^ 
term  passing  there  could  be  no  estoppel  at  all.  9  Co.  9.  a. 

In  our  case  the  Earl  of  Holland,  and  the  other  trustees,  had  j^^n^tj 
m  present  reversion,  and  their  lease,  if  attornment  had  been,  case. 
would  have  passed  an  interest ;  and,  therefore,  cannot  in  any 
way  work  by  estoppel. 


HARRIS  V.  EVANS  (a). 
Tr.  1659.  Rot.  1691. 

((Where  a  moiety  of  lands  was  settled  ^  on  A*  B.  the  elder*^  for 
life,  with  remainder  in  special  tail  to  ^  A.  B.  the  younger  ;'*^  and 
tlie  otiier  moiety  was  settled  on  ^*  A.  B.  the  younf^er^*  in  special 
tail ;  <^  and  fordefaoit  of  sach  isiae  the  remainder  of  the  whole  pre- 
mises to  the  use  of  the  right  heirs  of  th$  said  A-  B»  for  ever,"  with- 
out specifying  "  the  elder,"  or  "  the  younger." — This  ultimate 
liraHatlon  was  held,  under  the  drcumsiancesy  to  be  in  favonr  of 
A^  B.  ih^  ^^i|C»r. 

Where  A.  is  tenant  for  life  of  |i  moiety  of  lands,  with  remainder 
to  B.  in  tail ;  and  B.  b  tenant  iq  tail  in  pos^ssion  of  the  other 
moiety,  with  reversion  in  the  whole  to  A.  in  fee; — the  Jine  of 
A«  and  B.  as  to  both  moieties,  will  enure  to  usee  declared  by  B. 
aloDOi  to  himself  in  fee*  For  as  to  the  first  ncaety,  the  fine  de- 
stroyed the  reveraien  ;  and  as  to  the  second  moiety,  it  worked  a 
discontinuance. 

The  construction  of  yerdict  is  to  be  favourable.) 


Bridgman,  C.J. 

Ejectione  Jlrmce  by  Thomas  Harris  against  William  Evans,  Harg.  MSS. 
upon  the  demise  of  Richard  Powell  and  Francis  Roberts,  of  f^^^**  *^^ 
two  messuages,  and  100  acres  of  land,  &c.  in  the  parish  of 
Hyntwardin,  for  five  years,  &c. 

(«)  The  Editor  has  not  met  with  been  given  against  the  defendant, 
any  reference  to  this  case.  The  contrary  to  the  opinion  of  the  Lord 
Roll  states  the  judgment  to  have      Chief  Justice. 

Sn  8 


S48 


Judgments  and  judicial  arguments 


1666.  Upon  not  guilty  pleaded,  a  special  ▼erdiftls-foond 

That  John  Wbiteott  the  elder  was  seised  of  the  tene- 
ment in  the  declaration  in  fee ;  and  by  indentnre,  lOth 
Sept.  SS  Car.  between  the  43aid  John  Whitcott  the 
elder,  and  John  Whitcott  his  son  and  heir  apparent 
of  the  first  part,  and  John  Powell  and  Edward  Sur- 
ibrd  of  the  second  part,  and  Margaret  Powell,  and 
Alice  Powell,  her  daughter,  of  the  third  part    In 
consideration  of  a  marriage  to  be  had  between  the 
said  John  Whitcott  the  younger  and  Alice,  and  for 
v(6)  120/.  the  said  John  Whitcottthe  elder,  and  John 
his  son,. did  grant,  enfeoff,  and  confirm  unto  the  said 
Richard  Powell  and  Francis  Roberts  the  said  two 
messuages,  &c. ;  to  hold  to  them,  their  heirs,  and 
assigns,  to  the    uses  thereinafter  mentioned;   viz. 
one  moiety  to  the  use  of  the  said  John  Whitcott  the 
elder,  for  his  life;  remainder,  after  his  decease,  to  the 
use  of  the  said  John  Whitcott  the  younger,  and  Alice 
Powell,  and  the  heirs  of  their  two  bodies,  lawfully 
begotten; ;  and  the  other  moiety  to  the  only  use  of  the 
«aid  John  Whitcott  the  younger,  and  Alice  Powell, 
and  of  the  heirs  of  ihehr  two  bodies  lawfully  to  be 
begotten ;  and  for  default  of  such  issucj  the  remainder 
of  the  whole  premises  to  the  use  and  behoof  of  the  right 
heirs  of  the  said  John  Whitcott  for  ever.    And  that 
iiyery  and  seisin  was  thereupon  given,  and  that  the 
marriage  took  effect.    That  afterwards  John  Whit- 
cott the  younger  did  sign,  seal,   and    deliver,  an 
indenture,  dated  10  Martiij  1649,  found  in  hose  verba. 
And  it  is  an  indenture  mentioned  to  be  made  between 
tie  said  John  Whitcott  the  elder  and  John  Whit- 
cott the  younger  of  the  one  part,  and  Thomas  Bond 
•and  Morgan  Malpas  of  the  other  part,  witnessing  that 
for  the  affisction  which  John  Whitcott  the  younger 
beareth  to  Alice  his  wife,  and  for  that  the  said  John 
Whitcott  the  elder,  and  John  Whitcott  the  younger, 
are  willing  to  settle  the  messuages  and  lands  herein- 
after mentioned,  to  the  uses  hereinafter  expressed, 
and  to  no  other  use  ;  and  for  valuable  considerations 
it  is  agreed,  and  the  said  John  Whitcott  the  elder 
covenanteth,  before  Easter  next  ensuing,  to  levy  a 
fine  to  the  said  Bond  and  Malpas,  with  proclamations 

;iy  **  the  said  J.  W."  is  to  be  understood  J.  W.  the  younger. 

John  Whitcott  the  younger  alone  executed  an  indenture,  of  the  10th  March, 
l>349,  resettling  the  tenement,  after  the  marriage  had  taken  effect. 


Harris 

Evans. 

J.W.^he 
elder  was 
seised  in  fee 
of  the  tene- 
ment In  ques- 
tion, by  in- 
denture of  the 
10th  Sept 
164S.  J.  W. 
the  elder,  and 
J.  W.  the 
younger,  ia 
consideratioa 
of  the  mar- 
riage of  J.  W* 
the  younger, 
and  of  ISOf.. 
paid  to  J.  W. 
the  elder.  He 
and  his  son 
limit  the  te- 
nement 

As  to  one  half 
to  the  use  of 
the  said  J.  W. 
the  elder  for 
life,  remain- 
der to  the  use 
of  the  said 
J.W.  the 
younger,  and 
the  intended 
wife,  in  spe- 
cial tail.  And 
as  to  the  other 
half  to  the 
only  use  of 
the  said  J.  W. 
the  younger, 
and  the  in- 
tended wife 
m  special  tail, 
"  and  for  de- 
'*  faultofsuch 
**  issue,  the 
"  remainder 
'*  of  the  whole 
^^  premises,  to 
''  ihe  use  and 
**  behoof  of 
•*  the  right 
"  heirs  of  the 
"  saidJ.fF. 
*' for  ever." 


(b)  This  money  was  paid  to  the  &ther.    See  p.  658. 


<m.' 
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of  the  saidHwo  messuages,  &c.,  by  the  names  of,  &c.        1666. 
which  shall  be  and  enure ;  and*  the  said  Bond  and     ^"^"v^^./ 
Malpas  shair  stand  and  be  seized^  to  the  uses  therein*      Harris 
after  mentioned,  and  to  no  other  use,  viz.  one  moiety       £7ans. 
to  the  use  of  the  said  John  Whitcott  the  elder,  for  j^^  ^  ^^^ 
his  life,  without  impeachment  of  waste ;  and  after  his  moieu  to  the 
decease,  to  the  use  of  the  said  John  Whitcott  the  2£  elder  fo^ 
younger,  and  the  said  Alice,  his  wife,  for  their  lives,  life,  Mmaiii- 

and  the  life  of  the  longer  liver  of  them,  and  of  the  ^^*?^fJ^ 
_    .        «  ,    .  ^    ,.     1  *.       ■      !•  11         I      of  J  w.  the 

heirs  of  their  two  bodies  between  them  lawfully  to  be  Toanra,.  and 

begotten ;  and  for  default  of  such  issue,  to  the  use  of  ois  wife,  in- 
the  heirs  of  the  body  of  the  said  Alice ;  and  for  de-  KmJl^der  '^ 
fault  of  such  issue,  to  the  use  of  the  right  heirs  of  the  ^^  the  use  of 
said  Alice  for  ever.    And  the  other  moiety,  imme*  the  body  of 
diately  from  and  after  the  said  fine  levied,  to  the  use  the  wife,  re^ 
of  the  said  John  Whitcott  the  younger,  and  the  said  Se'^'tWrs 
Alice,  for  their  lives,  and  the  life  of  the  longer  liver  of  the  wife, 
of  them,  and  of  the  heirs  of  their  two  bodies,  between  As  to  the 
them  two  lawfully  begotten;  and  for  default  of  such  ^^^"2^^ 
issue,  to  the  use  of  the  heirs  of  the  body  of  the  said  J.  w.  the 
Alice ;  and  for  default  of  such  issue,  to  the  use  of  the  2?"°§?'  ^^ 
right  heirs  of  the  said  Alice  for  ever.    Which  said  special  uil, 

indenture  was  sealed  and  delivered  by  the  said  John  remainder 
w«n  •  •  «  to  the  use  of 

Whitcott  the  younger  only.  the  heire  of 

the  body  of  the  wifb,  remainder  lb  the  use  of  the  right  heirs  of  the  wife. 

The  Jury  further  find,  That,  in  performance  of  the  co-  Finelevied, 
venants  in  that  Indenture,  the  said  John  Whitcott  {c)  '^*'^*  *^^^* 
levied    a    fine    in  Trinity  Term,  IQ^O,    the  tenor 
whereof  followeth  in  these  words  : — Hac  est  finalis 
Concordia  inter  Thomam  Bond  et  Morgannum  Malpas 
querentesj  et  Johannem  Whitcott  seniorem^  et  Johan- 
nem  Whitcott  juniorem^  Deforc.  de  dUobus  messuagiisj 
Sfc,  pro  at  by  the  sard  fine  remaining  upon  record  in 
the  Common  Bench,  and  now  here  exemplified,  &c. 
appears.    And  that  the  said  messuages,  &c.  are  the 
same  with  those  in  the  declaration;    and  that  the 
said  John  Whitcott  afterwards,   1   Augusti^    1654,  J.W.  the 
died  without    issue  and  that  Alice  survived    him  ;  TauI^iJm 
and  that  John  Whitcott  the  elder  entered  upon  the  j.  w.  the 
said  moiety,  mentioned  in  the  said  indenture  to  be  elder  entered 
settled  upon  him  during  his  life,  and  was  thereof  pos-  limiM™©  hw 
sessed,  and  quietly  enjoyed  the  same.    And  after-  use  for  ]ife. 
wards,  1  Januarii.  1655,  by  indenture,  for  bs.  bar-  4°^  ^^ '"" 

'  >  >     J  7  dentures  of 

lease  and  release  of  the  Island  10th  days  of  Jan.  1655,  J.  W.  the  elder  conyeyed 
the  premises  to  A.  and  B.  in  fee. 


{€)  See  p.  553. 
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gained  and  sold  the  premises  to  Richard  Poirell  and 
Francis  Roberts,  for  six  months ;  and  by  his  indeih' 
ture,  10  Januarii,  did  release  the  same  to  them  and 
their  heirs  (being  in  actual  possession  by  virtae  of 
the  said  bargain  and  sale)  to  the  use  of  them  and  their 
heirs. 
That  Alice  did  enter  into  the  moiety  limited  to  John 
Whitcott  the  younger,  and  Alice,  for  their  lives, 
with  remainder  as  is  before  limited  in  the  said  In- 
denture,  10  Mariii^  1649. 
That  3  ilfott,  1658,  John  Whitcott  the  elder  died ;  and 
that  afterwards  the  said  Alice  entered  into  the  other 
moiety,  so  limited  to  the  use  of  the  said  John  the 
elder,  for  his  life,  with    remainder   to  the  use  of 
the  said  John  the  younger,  and  Alice,  with  remain- 
der over,  by  the  said  indenture,  10  Mariii^  1649. 
And  that  afterwards  the  said  Alice,  n/wd^^c.  took  to 
husband  William  Evans,  and  had  issue  by  him  in  full 
life,  and  afterwards  apud^  ^c.  died*    And  that  the 
said  Richard  Powell  and  Francis  Roberts,  the  lessors 
afterwards  and  before  the  trespass  and  ejectment,  &c. 
did  enter  and  demise  to  the  plaintiff  pro  ut,  by  virtue 
whereof  be  did  enter,  and  was  possessed  until  the  said 
William    Evans,    afterwards  the  said   first  day  of 
April,  [&c*  did  enter  and  eject  him  pro  u/,  Sfc.  sed 
uirumj  Sfc. 
[This  case  was  argued  by  Glyn  pro  querenUjKnA  Beare 
pro  defendente  ;  and  after  by  Earle  pro  querente^  and 
by  Keelinge  pro  defendente.^ 
The  6r8t  point  is  this :  the  remainder  of  the  whole  being 
limited  to  the  right  heirs  of  the  said  John  Whitcott  for  ever,  (not 
mentioning  the  elder  ov  the  ^oi/itger)  whether  John  the  elder 
or  John  the  younger  be  the  party  to  whose  right  heirs  it  be 
intended.    And  I  conceive  John  the  younger  is  the  party. 

For,  first,  the  words  limit  ^<  the  remainder  of  the  whole  to  the 
right  heirs  of  the  said  John  Whitcott."  If  it  be  a  remainder, 
it  roust  be  to  the  right  heirs  of  the  son  /  for  if  it  be  to  the  right 
heirs  of  the^Aer,  it  is  in  its  own  nature  a  reversion^  and  not 
a  ^^  remainder,"  the  estate  originally  moving  from  the  father. 
So  that  the  propriety  of  speech  carries  it  to  the  heirs  of  the 
son. 

Secondly,  The  intent  of  the  parties  in  the  limitation  itself 
seems  to  be  so*  As  to  the  one  moiety  no  estate  is  before  limited 
to  the  father;  but  an  estate  is  limited  to  the  son  of  both 
moieties ;  then  the  reihainder  of  the  whcde  ir  limited  to  the 
^^  right  heirs  of  the  said  John." 
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It  were  an  improper  limitation  to  limit  it  to  the  right  heirs        1666» 
of  one  to  whom  no  estate  was  before  limited  in  it :  and  it  was      ^*^V^^-^ 
not  intended  to  sound  in  eontingency ;  which  it  must  do  as  to      Habbis 
a  moiety,  if  the  words  of  remainder  to  the  smd  John  be  referred      £y?U. 
to  the  father  ;  for  then  as  to  that  moiety  it  is  to  be  construed  i.itnitatio*  t 
as  an  express  limitation  to  the  use  of  John  the  son,  and  Alicei  theright  heirs 
and  the  heirs  of  their  two  bodies,  remainder  to  the  risht  heirs  ^{p'^^  ^ 
of  John  the  rather.  tate  before 

It  is  very  true,  in  such  case  the  law  makes  it  a  reversion ;  I'mitod  by  the 
for  the  law  creates  a  use  unto  him  during  his  life,  as  it  is  re-  improper, 
solved  in  Fenwick's  and  Mitford's  case,  3  Co.  91.  b.  and  C.  C. 
2S.    But  that  was  but  a  late  resolution  ;  and  we  here  consider 
not  what  is  the  operation  or  construction  of  law  upon  the 
words,  but  what  is  the  intent  of  the  parties. 

Deeds  are  the  acts  of  laymen,  and  ought  to  have  simple  tn«  Deeds  onjiftt 

terpretation.  *le^^te '""" 

Here  he  limits  it  to  the  heir,  not  to  the  ancestor,  which  tation.  ^^^ 
seems  improper  where  the  anceitor  does  not  take  before.       Limitation  to 

Thirdly,  It  is  to  be  observed,  that  the  word  "*c/m5"  or  ^^^^^^^ 
^^said''  is  several  times  repeated  in  the  clause  of  limitation  of  where  the  an- 
the  uses ;  for  the  limitation  is,  as  to  one  tnoki^  to  the  use  of  <^^tor  does 
John  Whitcoit  the  elder  for  life^  remainder  thereof  to  the  use  of  fore  impr^ 
the  said  John  Whitcott  thejfoUnger^  ondAlice^  and  the  heirs  of  P^^^*  ^-/m^ 
their  two  bodies  /  and  as  to  the  other  moiety  j  to  the  use  of  the  said  b^mea^^ 
John  Whitcott  the  younger^  and  Alice^  and  the  heirs  of  their  two  ^^^4  the  an- 
bodies;  remainder  of  the  whole  to  the  use  of  the  right  heirs  of  the  H'^J^J'^'  ^"*^ 
said  John  Whitcoit  for  even 

I  conceive  this  last  ^'  said"  must  be  the  same  that  the  other   a  g^-^*  ^q^ 
said  is. — The  rule  is  general :  relatio  est  adproximum  antece*   '"  iame''  dif- 
dentem  nisi  impedialur  sententia;  (see  Moor's  Ileports  325, 386.       ' 
EngleGeld's  case  for  ^^prwdict.^^)    If  it  had  been  remainder  of 
the  whole  to  the  right  heirs  of  the  ^'  same"  John  Whitcott,  it 
had  been  clear  it  must  be  meant  of  him  that  was  last  named, 
C.  C.  20.  b. ;  for  idem  semper  proximo  antecedenti  referiur. 

But  the  objection  is  the  word  ^^ prsedict.'^  goes  to  all;  and,   a  in /ormd 
therefore,  it  is  objected.     If  lands  be  given  to  A.  for  life,  re-  i»r<e^i^"and 
mainder  to  B.,  and  the  heirs  of  his  body  in  tail,  remainder  to  A^S"*differ. 
G.  informd  pmedictd^  this  remainder  is  vofd  for  the  uncertain-^ 
ty;  for  ^^prmdicta''  reacheth  to  all,   but  " /«  eddemformd'' 
reacheth  to  the  last ;  C.  C.  SO.  b.    Admit  this  to  be  law,  yet  it 
differs  from  our  case ;  for  in  our  case  here  is  a  former  prcedict. 
to  guifb  and  govern  it,  ^'prasdicto  Johdnni  the  younger:"  but 
in  that  case  the  construction  was  equal,  whether  ^^  inform,  pros- 
did.**  iihall  be  ^^  in  form,  pra^dict.  as  A.^or^Un  form,  pras* 
dki.  as  B.  had  it."    But  put  the  case,  it  had  been  to  A.  for 
life^  remainder  to  B.  el  haeredibus  masculis  de  corpore  B.y 
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1666*       mainder  to  C.  et  hmredibus  suit  in  formd  prasdieidy  thert  H 

^""^^"^^^^^     must  refer  ta  the  limitation  to  B.    The  word  heirs  was  not  in 

Harris      ||,^  g,.g^  limitation,  but  was  in  the  second ;  and,  llierefore^  tte 

Etams.       third  shall  be  guided  by  it.    And  so  in  our  case,  there  was  a 

former  <^  prcedictJ'^  to  guide  it  by ;  the  word  was  applied 

immediately  before  to  John  Whitcott  the  younger« 

But  this  is  said  upon  supposition,  the  word  was  ^^  aforesaid'' 

or  "  prmdict. ;"  but  here  it  is,  "  the  said  John**—"  said*'  not 

"  PrtB  is  in      "  aforesaid  ;'* — "  dtcius"^  not "  pradictus.^^    Prm  is  a  preposi- 

inany  re-        Woji^  and  in  many  respects  is  in  leaal  construction  the  same  » 
specls  10  legal  '  J  _,  .  <••       * 

constructioa   V^OR  aniea/  as proRmissa^  prcd  antea  tntssa;  prsBmenUonaiOj  pra 

the  same  as  ^^  antea  mentionota  ;  and  so  takes  in  all  before.    But  ^^  ifidaii^ 
prd!  an  ea.    ^^^^  ^^^  ^^  large  an  extent :  but,  as  I  conceive,  very  strongly 
dictuM  and       relates  ad  proximum  antecedens  si  sententia  nsn  impediai  /  as  it 
pTisdUiuM.       doth  not  in  our  case.. 

Fourthly,  For  the  argument  from  the  intent  ;r  we  cannot 
draw  it  but  ex  visteribus  textik^  and  I  shall  enforce  it  no  far^ 
ther.  Here  is  a  settlement  by  the  father  upon  the  son's  mar^ 
riage,  and  for  a  portion  by  the  son's  wife ;  this  is  the  consider- 
ation ;  the  son  hath  an  estate  tail  in  the  whole,  so  that  he  had 

H«vereioa       power  over  the  fee  ;  and  the  reversion  is  not  assets,  nor  con^ 

afieraii  estate 

tail  not  con-    sideraUe  in  law:  but  if  the  son  should  survive  the  wife^  be 

tiderable  in     that  had  power  over  the  whole  during  his  wife's  life,  shall  it  be 
^'  understood,  if  his  wife  die,  whose  portion  paid  for  his  estat^ 

that  now  his  children  by  a  second  wife  should  not  have  it  ? 

I  conceive  it  a  more  reasonable  construction,  the  fktherhav* 

ing  the  son's  portion,  the  son  should  have  the  inheritance. 

But  1  rely  not  upon  that,  but  as  a  retort  upon  the  objection  on 

the  other  side  drawn  from  the  intent. 

Two  of  one         I  agree  to  all  the  cases  that  have  been  put;  where  two  are  of 

name,  the        q^c  name,  the  younger  shall  bear  the  addition;  and  where  one 

bear  Sie  ad-     alone  is  named,  it  shall,  primd  facie,  be  understood  of  the  elder. 

dition.  Qui  those  come  not  home  to  our  case ;  they  are  to  be  so  taken 

in  case  of  writs  and  outlawries,  and  where  new  writs  may  be 
had  if  the  addition  be  not  right.  But  in  case  of  grants  it  is 
Limiiation  of  otherwise.  If  lands  be  limited  to  the  use  of  J.  S.,  and  there 
^^^^*j^^n  be  two  of  that  name,  J.  S.  the  elder,  and  J.  S.  the  younger: 
there  being  if  it  cannot  be  made  appear  who  was  the  party  intended,  it 
two  of  that  glial]  be  void  for  the  uncertainty^;  and  it  shall  not  go  to  J.  S. 
for  uncer-  ^^e  elder,  because  he  needs  no  addition.  And  so  is  Peynell's 
taintj,  in  a  case,  47  E.  3. 16 ;  and  also  the  opinion  6  Co.  68.  in  my  Lord 
1^  '^^  *^^  Cheney's  case,  where  that  case  is  cited.    A  man,  having  two 

sons  named  John,  deviseth  or  rendereth  by  fine  to  his  son 
John.  The  law  will  make  neither  the  one  nor  the  other  to  in* 
herit  by  construction ;  for  neither  the  eldest  shall  have  it,  be- 
cause he  needs  no  addition  3  nor  the  younger^  because  the  fiitber 
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need  not  to  have  limited  it  over  if  he  intended  the  eldest ;  but       Ifffftf. 
the  will  or  fine,  if  the  intent  appear  not,  ehall  be  rad  fcr  im-     ^"^V"^/ 
certainty.  Harris. 

Bat  on  the  other  side,  where  a  certun  constrnction  can  be      Evans. 
made  of  the  words  in  the  deed,  it  is  injustice  to  make  it  void :  ^^j^^y^  |^  ^^. 
it  was  the  intent  of  all  parties  this  fee  simple  should  be  settled  uiacoostmc- 
by  the  deed ;  and,  therefore,  there  is  a  limitation  by  the  deed  ^^^^^ 
of  a  remainder  to  the  heirs  of  the  said  John  ;  which  limitation,  words  in  the 
I  conceive,  must  be  meant  to  the  heirs  of  the  son  for  the  reasons  deed,  it  is  in- 
I  have  given.  'niakc  Uvoid. 

First,  because  it  is  limited  as  a  ^^  remainder,**  whereas  the 
fiither  and  his  heirs,  if  he  take  by  it,  must  take  as  a  reversion. 

Secondly,  it  is  limited  not  to  John  but  to  ^^  the  right  hefrs 
of  John  f  which  is  improper  where  John  takes  no  estate  by 
the  limitation  to  himself,  as  the  father  doth  not  in  part  of  the 
land. 

And,  thirdly,  the  words  precedent,  <*  the  said  John,"  being 
express  of  John  the  son,  and  that  time  immediately  before  this 
limitation,  I  conceive  they  are  suflScient  to  direct  the  subse« 
^uent  words,  '<  the  said  John,"  to  be  the  same  John  last 
mentioned. 

So  that  I  conclude  for  my  opinion,  the  fee  simple  was  in 
John  the  son,  and  consequently  no  cause  of  action  ibr  the 
phintiff;  for  John  the  elder  being  dead,  and  John  the  younger 
and  his  wife,  being  both  dead  without  issue  between  them, 
whereby  the  first  estate  tail  is  spent,  the  plaintiff  who  derives 
from  John  the  elder,having  no  title  to  the  inheritance,  as  1  have 
argued,  can  have  no  title  at  all. 

But  taking  it, — ^by  admittance, — that  the  law  is  otherwise  in 
this  point,  and  that  John  the  father  had  the  fee  simple  in  the 
whole,  the  next  point  that  hath  been  debated  in  this  case  is 
upon  the  operation  of  the  fine  levied  by  John  the  elder  and 
John  the  younger.    John  the  elder  being  tenant  for  life,  re-  A.  being  te« 
mainder  to  John  the  younger  and  his  wife  in  tail,  with  rever-  ^^^  ^^^  H^^ 
sion  to  John  the  elder  in  fee,  of  one  moiety ;  and  John  the  of  UmS^r©-^ 
younger  and  his  wife  being  tenants  in  possession  in  tail,  with  maiodertoB. 
reversion  to  John  the  elder,  in  fee  of  the  other  moiety;  John  JlSftiSrwiS 
the  elder  and  John  the  younger  levy  a  fine,  and  John  the  reveraioii  to 
younger,  by  indenture,  declares  the  use  of  this  fine,— whether  B.**"*?k**"* 
shall  the  declaration  of  uses  bind  the  interest  of  John  the  elder ;  wife^  tooanlB 

—and  I  conceive  it  shall.  *"*  **»!  ^  If^^ 

.    ^  sesMoii,  with 

revertion  to  A.  id  fee  of  the  other  moiety.    The  fine  of  A.  and  B.  good  against  A. 
although  B.  alone  declared  the  uses  of  the  fine. 

I  must  agree,  if  two  joint-tenants  levy  a  fine,  and  one  of  Two  joint 
tbem  by  indenture  declare  the  uses  of  the  whole  fine,  yet  this  ^^  y/^  * 

daration  of  the  use  by  one  of  tbem  affects  one  moiety  onl  j  of  the  lands. 
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1666.        dicectfl  the  use  as  to  one  noiety  only ;  for  that  the  conusor 
^'^r^^^^^      had  no  right  but  to  a  moiety.    Argol  and  Cheney's  case, 
Harris       Latches  Rep. 71. 

Eya^s.  ^^  ^^  '^^  being  seised,  joins  in  a  fine  with  B.  who  bath  no- 

The  declare-  thing,  the  deplaration  of  the  use  by  B.  shall  not  bind|  for  the 
lion  of  tli^  declaration  and  disposition  of  the  use  follows  the  estate  and 
U\\^inltS^  ownership  of  the  l^nd  ianquqm  umbra  corpus ,•  and  it  differs 
oWMftAiip  oF  from  the  case  oftbe  declaration  of  use  by  the  baix>a  alone,  of 
tlMslAiKb.  the  wife's  land,  where  the  wife  doth  not  dis-assent;  which  b 
!  grounded  upon  a  special  reason  relating  to  the  coverture,  2  Ca» 
57.,  Beckwith's  case. 
Resulting  And  as  the  law  is  thus  where  there  are  several  inheritance^ 

"^^'  so  1  must  agree  in  many  cases  where  he  who  hath  a  particalar 

estate,  as  tenant  for  life,  and  he  in  reversion  join  in  a  fiae^ 
though  the  old  estate  for  life  is  gone,  yet  if  there  be  no  decla- 
ration of  use,  the  use  shall  return  back  to  the  tenant  for  life, 

A.  tenant  for  ^°^  ^^^  ^^  ^^  ^^^  ^^  reversion,  8  Co.  58.  Beckwith's  case ;. 
life,  remain-  ^nd  though  1  know  no  express  authority  in  it,  where  tenant  ibr 
^^^*  ?Il^'^^  life  and  he  in  the  reversion  or  remainder  join,  and  he  that  baA 

sion  tois.  in  /•%"■  •  <•!        iii 

fee  levy  a        the  fee  declares  the  use  of  the  whole^  that  yet  the  tenant  for 

^^^  ^\^     lif<s  shall  have  an  estate  for  his  life;  yet  I  shall  admit  the  law 

ration  of  the         _  i  .t    ^  .    •    ^i  i         ^  «     «.^ 

usebj  B.does  to  be  sa;  and  that  it  is  the  same  where  tenant  for  life  and  he 

not  bar  the  jq  the  reversion  levy  a  fine,  and  he  in  the  reversion  only  de- 
Iq  ^,  clares  the  use  of  the  fine,  as  where  no  u^e  is  declared  by  either 

of  them ;  for  the  tenant  for  life  is  not  privy  to  the  dechn- 
tion  of  the  use  by  him  in  the  reversion ;  and,  therefore,  it  shall 
not  bind  him. 

The  reason  of  these  cases  of  tfaeresultancy  of  the  use,  where 
he  that  hath  the  particular  estate,  and  he  in  the  reversion,  join 
in  the  fine,  and  no  declaration  is  made  of  the  use,  is  given  in 
Beckwith*s  case,  that  the  use  results  to  the  tenant  for  life,  and 
to  him  in  the  remainder  or  reversion,  as  they  had  it  before; 
Every  one  is    for  every  one  grants  that  which  he  may  lawfully  grant ;  and 
grant'tEi**^    every  one  shall  have  the  use  which  the  law  vests  in  them,  ac- 
which  he  may  cording  to  the  estate  which  they  grant  over, 
tftaat  *^  But  our  principal  case  is  out  of  both  these  reasons ;  for, 

Uses  shall  re-   first,  the  tenant  in  tail  doth  not  grant  what  he  may  lawfully 
salt  to  grant-   grant ;  for  I  hold  this  fine  is  a  discontinuance.    In  Baker  and 
id;  to  tiie        Hacking's  case,  11  Car.  B.  R.  1  Cr.  387.  405.  tenant  in  tail, 
^utes  which   the  reversioner  in  fee,  join  in  a  lease  for  life  with  livery*  It  wad 
^  ^^        adjudged  a  discontinuance,  for  the  tenant  in  tail  hath  gained  a 
new  fee  ;  and  it  is  all  one  as  the  case,  IS  H.  7. 14.  tenant  in 
tail,  remainder  to  his  right  heir^  makes  a  feoffment ;  it  is  a  dis- 
continuance. 

The  reason  is  the  same  where  tenant  in  tail,  and  he  in  the 
reversion^  levy  a  fine ;  for  the  fee  moves  from  the  tenant  in 
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tail,  who  bad  the  inberitanoe  before.   la  Brado^'s  case,  tenant       iee6» 
for  life  and  he  in  the  remainder  in  tail  jom  in  a  fine ;  it  is    ^^^V"^/ 
agreed  it  is  no  discontinuance,  because  the  possession  moves      Harris 
from  the  tenant  in  tail.  ErAjif • 

In  my  Lord  Clanrickard's  case,  Hobart  278,  feme  tenant  in 
tail,  the  remainder  to  ray  Lord  Cianrickard,  her  husband 
ibr  life,  levy  a  fine ;  this  was  a  discontinuance  of  the  entail, 
though  the  Earl,  tenant  in  remainder  for  life,  joins. 

It  is  true,  in  that  case,  though  a  fee  passed  to  the  conusee, 
yet  the  estate  in  remainder  for  life  passed  from  the  conusor ;  so 
that  though  the  estate  tail  were  spent,  or  the  fine  reversed, 
quoad  the  tenant  in  tail,  yet  the  estate  for  life  did  continue,  in 
the  eye  of  the  law,  not  forfeited :  but  the  reason  was,  he  that 
made  the  discontinuance  had  that  remainder ;  and  whiles  the 
discontinuance  lasted,  there  was  no  use  of  it.  When  the  discon- 
tinuance was  avoided,  there  was  no  forfeiture  ;  for  aU  the  time 
of  the  fine  levied,  an  inheritance  was  also  conveyed,  as  in 
English's  case.  In  our  case  it  is  otherwise ;  the  discontinuance 
remains,  the  bar  by  the  fine  remains,  and  the  reversion  and  the 
tail  were  in  several  persons. 

.   If  tenant  in  tail,  reversion  to  him  in  fee,  levy  a  fine,  a  fee  if  tenant  in 
passeth.     Whether  out  of  the  fee  raised  upon  the  estate  tail  tail,  remfin' 
alojae,  as  I  conceive  it  doth,  or  out  of  the  absolute  fee  also,  will  ^^  u^j^  ^^ 
not  be  material,  for  a  fee  passeth :  but  where  they  are  in  se-  fioe,  a  tee 
/eral  persons,  then  the  fee  passeth  wholly  to  thd  conusee  from  j^^^^jJS*^ 
the  tenant  in  tail.    In  my  Lady  Argall  and  Cheney's  case,  out  of  the 
B^R,  LatchesRep.  fol.  71.  the  father  was  tenant  for  life,  re-  ^s^^taU. 
mainder  to  the  son  in  tail ;  a  fine  was  levied  by  both,  and  an 
indenture  was  between  the  father  and  others,  declaring  the  use 
of  this  fine  :  but  the  son  was  no  party  to  it,  nor  proof  of  his 
consent  to  the  declaration  of  the  uses;  and,  therefore,  it  being 
iqK>n  a  trial  at  bar,  the  Court  directed  the  Jury  to  find  the 
uses  according  to  the  estate  which  they  had  before.  The  ques- 
tion there  was,  not  whether  the  son  had  a  fee  or  an  entail,  that 
was  not  the  question :  but  whether  the  uses  declared  by  the  fa- 
ther did  bind  the  son ; — which  it  was  agreed  they  did  not.  But 
I  bold  in  that  case,  as  I  do  in  our  principal  case,  that  upon  the 
£ne  by  tenant  in  tail  the  use  resulted  to  him,  instead  of  his 
Mtate  tail,  as  a  fee  simple,  but  as  a  fee  simple  determinable, 
"trliere  there  was  not  a  bar  or  discontinuance  in  the  case. 

And  that  is  the  second  reason  why,  I  conceive  upon  this  fine 
liy  tenant  in  tail,  and  the  reversioner  in  fee,  no  use  being  de- 
clared, the  use  results  in  fee  to  him  that  was  tenant  in  tail ;  and 
ci^iaequently  his  sole  declaration  of  use  shall  bind*  For  that 
%e  another  ground  in  Beckwith's  case ;  where  tenant  for  life, 
Md  lie  in  the  reversion  in  fee^  join  in  a  fine,  the  use  shall  result 
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UM.  according  to  tbeir  fomierestatei  to  the  tdnant  finr  life^  aod^ltr 

^^^^^^^  the  reversioner  in  fee ;  for  every  one  shEll  luMre  the  UBe^  ae^ 

Harbis  cording  to  the  estate  vphich  they  grmU  aver:  sa  are  Ibe  words 

2yj^*,„^  of  the  book.    But  the  tenant  in  tail,  though  he  bad  tihe  tai, 

The  eftate  7^^  ^^  coald  not  grant  it  over;    The  estate  which  passed  trom* 

which  pasMs  Kim  By  his*  grant  to  the  conusee  was  a  fee;  and,  therefiMns,  if 

in^tTirtoUie    ^^  "^  °^"^  result  according  to- the  estate  granted^,  it  must  be^ 

conusee  in       a  fee  also. 

levying  a  6uer 

18  a  fee,  and  he  cannot  grsnU    The  estate  tail,  therefore,  ff  the  lue  must  resolt'ac- 

cording  to^  the' estate  granted,  it  must  be  a  fee  also. 

It  is  true  in  the  other  case,  where  tenant  for  life  and  be  iit 

the  reversion  levy  a  fine,  in  the  conusee  the  estate  h  oiie  entiit- 

fee :  but  yet  the  estates  granted  were  the  estates  for  life  aod-^ 

the  remainder  in  fee,  and  the  uses  shall  result  according  to  iHt' 

When  tenant   estates  granted.    But  where  tenant  in  tail  joins,  the  old  use  of* 

in  tailjoijmn  ^^  entail  cannot  result ;  for  if  an  use  in  tail  sbonld  arise  out  of 

the  old  use  of  the  fine,  there  must  be  another  donor,  and  not  the  first;  aad 

the  entail        another  entail,  and  not  the  old.    And  if  there  be  tenant  iff  tafl 

with  reversion  in  fee,  and  the  tenant  in  tail  albne  make  a  fee- 
oiTment  or  levy  a  fine,  the  use  clearly  resulted  Xo  the  conosor 
in  fee ;  for  a  fee  passed.  Pari  ratione  where  tenant  in  tail  aad 
he  in  the  remainder  or  reversion  join ;  for,  as  I  said  before,  the 
fee  moved  from  the  tenant  in  tail ;  he  had  the  inheritance,  whick 
was  a  fee  simple  at  the  common  law.  And  the  reversion  ex- 
pectant upon  it,  as  it  is  not  assets  at  law,  so  neither  is  itvaloed^ 
as  I  said  before :  it  hinders  not  a  discontinuance. 

I  know  no  authority  in  this  case ;  only  T  remember  in  1 1  Car. 
when  I  was  a  young  barriister,  I  heard  it  was  the  opinion  of 
my  Loid  Coventry  and  all  the  practisers  in  Chancery,  that 
where  tenant  in  tail,  and  be  in  the  remainder  in  tail,  and  aH 
others  in  remainder  joined  in  a  fine  without  declaring  the  uses, 
the  Use  of  the  fee  entirely  resulted  to  the  tenant  in  tail,  from 
whom  the  inheritance  first  moved,  and  his  heirs. 

And  that  opinion  is  agreeable  with  the  reasons  I  have  given ; 
so  that  1  conclude  as  to  one  moiety  John  Whitcott  the  younger, 
being  tenant  in  tail  in  possession  with  his  wife,  and  having  power 
to  discontinue  the  tail,  when  he  and  his  father,  who  had  the  re- 
mainder expectant  upon  the  estate  tail,  join  in  a  fine,  and  John 
Whitcott  the  younger,  who  hath  the  estate,  alone  declares  the 
use  of  the  fine, — this  is  a  good  declaration ;  for  if  he  had  de^ 
clared  no  use,  it  would  have  resulted  to  him  and  his  heirs. 

It  may  further  be  a  question  as  to  the  other  moiety,  because 
the  case  is  different ;  for  there  John  the  elder  was  tenant  for 
life,  remainder  to  John  the  son,  and  his  wife  in  taiU  with  there- 
version  (by  admittance— /705f7(?,  sed  non  concesso^)  to  John  the 
elder  and  his  heirs ;  John  the  elder  and  John  the  younger  join 
in  a  fine,  and  John  the  younger  declares  the  use  of  it. 
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In  this  case  John  the  younger  conld  make  no  diseontinaance;        ie66» 
iior  was  there  anjr  discontinuance  as  to  this  moiety  in  the  case,     ^^^^ 
«8  is4'esolved  in  Bredon's  case,  1  Co.  76. ;  and  thereby  the  use      ^^^^ 
will  result  as  to  this  moiety  (if  it  had  noi  0)  been  so  limited  as       EviMt. 
it  is  by  the  indenture)  to  John  the  father  for  his  life ;  and  yet 
ehould  in  this  case  also.    The  declaration  of  the  use  by  the  son 
who  had  the  inheritance  binds ;  for  the  estate  tail,  quoad  John 
4he  son,  and  the  issue  between  him  and  Alice,  being  barred  by 
the  fine  with  proclamations,  and  a  new  fee  created,  the  use 
^fihall  result  back  in  fee.  A  new  estate  in  tail  cannot  arise,  for  a 
fee  passed  to  the  conusee;  no  intent  of  the  parties  appeared  that 
it  should  arise;  there  must  be  a  new  donor;  and  the  fee,  if  it 
should  return  to  John  the  elder,  must  be  a  remainder,  and  not  a 
reversion ;  for  there  must  be  a  new  donor*    So  that  though 
there  be  no  discontinuance,  yet  the  roMon  will  be  the  same,-^- 
an  use  in  fee  simple  will  result  back  to  John  Whitcott  the 
younger,  who  was  tenant  in  tail ;  and  there  shall  Q«t  be  a  fee  There  shall 
upon  a  fee  by  limitation  of  use.    By  devise,  or  contingency,  or  not  be  a  fee 
escheat,  it  may  arise  perhaps  in  some  cases :  but  not  by  direct  n^l^iio^o/ 
limitation  of  use.    So  that  I  conclude  this  point  also, — Admit  use.  By  de- 
the  fee  simple  had  vested  in  John  the  father,  yet  joining  in  the  t/^eenc?^^ 
fine  with  the  son  who  had  the  entail  (though  jpinily  with  his  escneat,  it 
wife)  the  declaration  of  use  by  the  son  alone  having  the  inherit-  ™^7J^"^ 
anoe,  was  sufficient  to  declare  the  use  of  the  whole.    And  the  some  oMes. 
eoosequence  of  that  is, — John  the  son  having  declared  the  use 
to  his  wife  and  the  heirs  of  her  body  generally,  William  Evans 
tli0. defendant,  her  second  husband,  hath  title  as  tenant  by  the 
curtesy. 

And,  thirdly,  it  was  objected,  and  that  was  the  last  thing 
moved  in  this  case,  that  it  doth  not  appear  by  this  verdict  that 
John  Whitcott  the  elder  joined  in  the  fine ;  for  by  the  verdict 
it  is  expressly  found  that  John  Whitcott  the  younger  levied  a 
fine.  And  it  doth  not  say  that  John  Whitcott  the  elder  levied 
the  fine ;  and  the  fine  is  found  in  hcdc  verba ;  whereby  it  appears 
that  John  Whitcott  the  elder  and  John  Whitcott  the  younger 
levied  a  fine  to  Malpas  and  Bond,  conusees,  according  to  the 
indenture  sealed  by  John  the  younger. 
'^  I  must  agree  clearly  that  which  was  alleged  at  the  bary-* 
that  it  was  not  the  intent  of  the  jury  to  find,  whether  John  the 
elder  levied  the  fine  or  not.  I  find  upon  the  whole  matter,  that 
the  jury  thought  it  hard  the  inheritance  should  go  to  a  wife  and 
to  strangers ;  and  therefore  found  not  so  much  as  to  my  opinion 
upon  the  evidence,  as  it  appears  to  me  they  might  have  found : 
bat  I  think  they  have  found  enough  to  satisfy  the  Court  that 

(4)  «*  JWI"  is  here  added  to  the  text  by  the  Sditon 


.J  «t 
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1006.        John  the  elder  levied  the  fine;  for  they  ha^e  Ibnnd  theine 
^^^^^^^^      levied  by  John  the  yenng;er  in  tuBC  verboy  and  the  reeord  if 
Barkis      entire.    It  is  a  fine  levied  by  John  the  elder  and  John  the 
Etaki       younger.    It  is  most  certain  upon  this  verdict  a  fine  was  levied 
by  two.    It  is  as  certain  by  the  verdict,  that  John  tbe  younger 
was  the  same  John  the  younger  who  is  before  mentioned  ;  for 
it  is  so  found  by  the  verdict.    Then  by  the  same  reason  that 
John  Whitcott  tbe  younger,  named  in  the  fine,  roust  be  the 
same  John  Whitcott  the  younger  who  is  named  in  the  ver- 
dict ; — ^by  the  same  reason,  I  say,  John  the  elder  must  be  the 
same  John  the  elder.    First,  because  nan  prastumiiur  plmralh 
tas.    Secondly,  he  is  called  John  Whitcott  the  younger  in  re- 
ference to  John  the  elder.    It  shall  not  be  presnmed  there  ii 
another  John  the  elder,  without  some  other  addition  of  place, 
mystery,  or  degree ;  and  tbereforet  he  shall  be  understood  %o  be 
John  the  elder.    Besides  they  are  the  same  oonusees  who  wen 
mentioned  In  the  indenture,*-^Bond  and  Malpas. 
In  verdicts.         In  verdiofs  the  law  will  be  fovourable  in  their  oonstructioo. 
^onraUein  '^  ^  ^i^'<^  find  an  indenture  wherein  any  matter  of  fiict  ms- 
the  construe-  terial  is  but  recited,  and  not  particularly  found,  the  law  will 
^^'■*       .       take  the  reoit^l  to  be  true  as  if  the  foct  were  feunrf*    f  So  npoi 
an  indetihire    ^  return  of  a  habea$  eorpusy  ujbrtiore  in  the  redtal  of  a  reeord ; 
found  hrs^      fop  what  had  any  other  John  Whitest  the  elder  to  do  widi 
d^ce^ofaSct  ^^^^  lands  whereof  the  fine  was  levied  and  the  indentnn 
so  recited.       sealed  but  this  John  Whitcott  ?    So  that  I  eonclnde,  that  it 

was  this  John  Whitcott  the  elder  who  did  join  in  the  fine. 

It  is  objected,  it  may  be  another  John  Whitcott  the  elder ; 
and,  being  matter  of  (act,  we  ought  not  to  attaint  a  jury  bj 
implication. 

But  that  objection  rests  upon  a  ^^  may  be,'*  and  therefore  it 
may  be  also  John  Whitcott  the  elder.  Still  it  makes  against 
the  plaintiff:  for  if  it  be  materia)  whether  John  Whitcott  the 
elder  joined  in  the  fine,  and  it  doth  not  sufilciently  appear  by 
the  verdict  that  he  did  join  in  the  fine ;  then,  I  say,  neither 
doth  it  appear  by  the  verdict  that  he  did  not  join  in  the  fine. 

It  was  John  Whitcott  the  elder  that  joined  in  it.  Whether 
this  John  Whitcott  the  elder  were  another  or  tbe  same  (if  the 
objection  stand)  will  be  the  question  ;  and  then,  it  not  appear- 
ing clearly  which-  John  Whitcott  the  elder  joined  in  the  flae^ 
the  verdict  is  imperfect ;  and  bo  still  the  ease  is  the  aame,  as  to 
the  action  no  judgment  can  be  given  for  tlie  ptaintHF. 

But  there  was  another  objeotlon  moved,  andl  but  BMved,  at 
the  bar  by  my  brother  Earle^  for  ii  was  net  avgved; 

It  doth  not  appear  thai  this  fine  was  with  pvoclaBintionsj  siid 
Alice  the  wife  took  by  moieties,  the  use  being;  settled  before 
the  marriage,  and  she  surviving,  she  was  remitted;  and  if 
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John  the  elder  did  not  join  in  the  fine,  then  there  was  a  re-  19O0* 

mitter  to  him  also.     However,  the  fine  could  not  discontinue  ^^^^^^^ 

the  entail,  but  as  to  a  moiety  of  that  moiety  whereof  John  Harris 

Whitcott  the  younger,  and  his  wife,  were  in  actual  possession,  Evans. 
though  it  were  a  discontinuance  of  the  ^tate  for  the  entire 
inoiety,  becaqae  he  was  seised  of  the  otb^r  part  in  his  wife's 
right. 

I  do  agree,  as  this  case  is,  that  the  feoffment  or  fine  of  the  Where  lands 

husband  where  lands  are  given  to  or  to  the  use  of  the  husband  f^euse^of  Uie 

and  wife,  (before  marriage)  ^nd  to  the  heirs  of  their  bodies,  is  husband  and 

no  discontinuance.     (I  say  not  of  the  estate)  but  of  the  entail  mam^ej'in 

for  more  than  one  half  of  the  land  so  settled  ;  for  the  wife  had  special  uil, 

the  other  moiety,  not  the  htirtwntf.    For  thopgh  it  be  limite4  {^^^"^^ 

to  the  heirs  of  their  two  bodies,  yet  several  moieties  may  b^  of  th9)iu9t#iid 

an  estate  tail  as  well  as  of  a  fee  siinple  between  bafon'  ^nd  >?nodi8C9ar 

-  A     ,  .  •  ..  -      1       .      7  i-  .     ^  ,'  ibky     linuanceof 

(eme.    And  so  it  was  expr^ljr  agpreed  m  Symoii  9c&'$e,  Xfi  theenuil  for 
lOEliz.  C/B:    M6dTe92.    Ifowever,  thewiife  and  the  liUs^  "JfofSS 
bapd  only  as  in  her  rigli^t^  having  the  freej^old  of  the  n(i(nety  of  ]jmd  so  set- 
the  moiety,  th6  estiate  tail  was  hot  ^actually  in  the  Eusbs^nd  tied.  Several 

A-    j«L"     A*-       'ax.    £  *i'"    ■••  ''•  '••     i         ••'       '  ■■:)••  moieties  may 

as  to  diteoatiqae  th^  tarf.  beofanestate 

' ',  Bt|t  t  9hall  not  enter  ih'to  th^  cl^biE^teolTAie  consequences  of  uil  as  well  as 
this  objection  for  it  is  found'  by  the  Verdict  that 'th^  cpveidant  pi©  |^^" 
was  to  levy  a  fine  wifb  procjaipatiohs  ;'f(Bd'tlie  Jui^  expressly,  baron  and 
find  that  in  performance  of  the  covenants  in  the  incTehtiire  John  ^'^"^ 
Whitcott  the  younger  levied  a  fine  j  andthougli  the  proclama- 
tions are  not  found  in  hose  verbOf  y^t  the  Jury  found  the  fine 
with  a  pro  ut  per  exempli/,  find  pro   ^l  per  record.,  \n  the 
Common  Pleas.    So  that  the  verdict,  if  it  were  needful,  may,  The  record 
be  amended  by  the  record  which  hath  proclan^ations.    And  ^^J^g  refer- 

I  1         .1       .      1  .   .1    .1  .    '  -^x      A    \..t      rtfrftothevcr- 

where  there  is  a  bar  to  the  ei^tail,  there  is  no  remitter  to  the  diet  raay  be 
reversion  by  the  statute  32  H.  8.  Besides,'  as  I  have  held,!  ?™ende<i'byit 
John  the  elder  had  not  the  fee  simple ;  an4  if  be  bad  it,  yet  it'  where  there 
appears  it  was  the  sam^  J^hn  w)ib  had  tbe  fee  who  levied  the  is  abar  tothe 
fine,  against  which  he  could  not  i>e  remitted  to  liis  reversijpnl*  ^^^{^^{^1^'*^ 
And  so  the  case  of  remitter,  and  the  wife's  taking  by  moieties,'  t(^  tbf)  i^vmy.  i 
will  not  be  considerable  in  tjiis  case.  rtSLia 

That  estate  of  the  wife  which  waj«  ma4f  befcftq  m^^if^ji  32q»iu 
and  the  tail  to  the  is^ue  qf  her  and  bar  husbaad^  John  Whitn 
cott  the  younger  being  qpent,  and  aill  the  questions  now  arimlqp* 
upon  the  estates  derived  eul'of  the  fee  simple^'  iso  ttent  I  con- 
ceive by  the  uses  of  the  fine,  the  particular  estates  belM^  ^pt^ ; 
Alice  the  wife  of  John  the  youn^^i-  had  an  estate  tp  her  an4 
the  heirs  of  h^r  bpdy ;  find  having  issu^  by  y^iXium  ]Bvaps, 
the  defendant,  ber  aeeond  husband^  he  ia  entitled  to.  the  pos- 
session as  tenant  by  the  eurtesy ;  and  judgment  ought  to  be 
given  for  the  defendant. 
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MEREDITH  v.  WEBBER,  (a). 

(Where  a  testator  gave  ^^all  his  fee  simple  Unds  wheresoerer"  to  A. 
B(,  and  his  heirs,  and  from  one  part  ef  the  will  it  was  necessarilj 
to  be  inferred  that  the  word  ^^  lands"  most  comprise  tithes^  the  sime 
construction  of  the  word  **  lands"  shall  be  applied  to  another  which 
woald  not,  alone,  ha^e  supported  the  same  inferenoe* 

Distinction  between  the  construing  of  wills  and  grants. 

Distinction  between  an  implication  upon  an  implication,  and  an  ei- 
planation  of  one  part  of  a  will  by  an  implication  upon  another 
part. 

Conditions.) 

Harg.  MSS.      Bridgman,  C.J. 

No.  67,  foL         J  ^j^2nk  jadgment  ought  to  be  given  for  the  defendant.   The 

point  in  question  upon  tbia  will  is  but  singly  this,  whether  the 
tithes  in  Comblory  now  in  question  do  pass  by  the  deTise  of 
all  his  fee  simple  lands  to  John  Saunders,  and  hb  heirs. 

The  devise  is  in  these  words : — ^^  If  my  wife  be  deliTered  of 
a  daughter,  (as  she  was)  I  devise  all  my  fee  simiAa  lands  whsl- 
soever  to  John  Saunders,  my  brother,  and  hb  hdrs  tat  ever, 
upon  condition  that  my  wife  shall  hold  and  enjoy  my  free  lands 
at  Holford,  during  her  life,  after  the  decease  of  Margaret 
Saunders,  my  mother/'  The  doubt  arises  because,  when  be 
made  his  will,  he  had  houses  at  Comblory,  which  were  suf- 
ficient to  satisfy  the  words  ^^  lands'*  in  the  will:  but  he  had  no 
lands  in  Holford.  But  he  had  tithes,  and  those  in  the  occupa- 
tion of  his  mother,  Margaret,  for  life  ;  and  he  had  copyhold 
lands  in  Holford  at  the  time  of  his  death,  as  to  which,  though 
upon  the  verdict  it  is  not  found  that  he  had  them  when  he 
made  the  will,  yet  it  appeareth  that  he  died  shortly  after  mak- 
ing of  his  will ;  for  his  wife  was  ensient  when  he  made  it,  and 
was  delivered  after  his  death.    And  the  truth  of  the  case  as  I 

SetMe^  that    conceive  is,  that  he  had  copyhold  lands  in  Holford  when  he 

where  a  tes-  made  his  will ;  though  I  think  it  not  material  to  our  case,  whe- 

tator  implies ^ ^__^_ _^_ 

in  his  will  an  '                                                                        ■"^'      ""                              7 

intention  to  (fl)  No  report  of  this  case  appears     ruled  in  Brunker  v.  Cook,  1 1  Mod. 

bay  lands,  to  liaye  been  printed:  bnt  it  is  al-  128.,  and  Arclier  v.  Bokenham,  A. 

and  the  gene-  \^^^  ^o  in  Acberley  v.  Vernon,  163.  where  Holt,  C.  J.,  and  Ttctot, 

the  d^'ise  ^  ^^-  '^^'^  ^^  10  Mod.  62i ;  and  C.  J.,  explain  the  case  from  Plowdeni 

comprise  the  first  point  argued  upon  here  and  deliver  elaborate  jadgmeots  on 

them,  those  was  determined  pursuant  to  Sir  Or-  the  question*    See  Jones  «.  Boe, 

lands  diall  i^^q  Bridgman's  opinion  in  a  case  3  T.  R.  95.    Longford  v.  PitI,  8  P. 

^^  V~  which  his  Lordship  mentions;  and  Wms.  629.  Whittaker  v.  Whittaker, 

bon^t  after  ^hich  is  reported  in  Styles  861—  4B.  C.  C.36;  andBroomv.Monck, 

the  making  878.,  and  1  RolL  Ab.  613.    8  Viner  10  Vesey  60*. ;  and  see  1  Lord  Ray 

of  the  will,  (ft)  lie,  pi.  4.  mond  488.,  the  case  of  Lord  Chief 

(ft)  Thesepositionshave  been  over-  Justice  Saonders*  will. 
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tber  tbe  copybold  were  purdiased  after  the  wfll,  or  befemi  If  16M. 
lie  purchased  tbe  lands  after  the  will  made,  he  dying  within  a 
<few  days,  it  will  be  understood  by  his  mentioning  his  free  lands 
4hat  he  then  had  the  copyhold  lands  in  Holfbrd  in  bis  eye  to 
Jbuy  them :  for  by  mentioning  free  lands,  it  imports  he  dis- 
4ingoi8hed  4hem  from  copyhold,  and  so  the  will  hath  influence 
4ipon  the  •copyhold.  In  Brett  and  Rigden's  case,  C!om«  344.  a. 
a  stronger  case  is  put,  if  it  be  law :  a  man  devises  lands  cer- 
4ain,  as  the  manor  of  Dale,  or  Whitacre,  to  J.  Su,  and  after 
purchases  it,  it  diall  pass ;  for  it  shall  be  taken  that  his  intent 
was  to  purchase  it*  (c) 

But  whether  the  law  be  so  or  no,  in  our  case  we  make  no 
further  use  of  the  words  ^  free  lands''  expressed  in  the  will^ 
Jiut  for  explanation  of  tbe  former  part  of  the  devise ;  and  whe- 
ther copyholds  were  then  purchased,  or  intended  by  him  to  be 
f>urchased,  either  case  will  serve  to  shew  his  intent  was  to  dis- 
tinguish between  ,^^06  kmds  in  Holford  and  copyhold  there. 

So  that  the  discussing  of  this  case  requires  a  twofold  con« 
4rideratioa  : — first,  Whether  by  the  devise  of  ^^  all  his  fee  simple 
lands"  to  John  Saunders,  upon  this  condition,  ^^  that  his  wife 
shall  hold  and  enjoy  his  free  land  in  Holford,**  any  tithes  at  all^ 
'fiven  thoise  in  Holford,  can  pass. 

And,  secondly,  Admitting  the  tithes  in  Holford  do  pass  by  the 
devise  o(all  his  fee  simple  lands  by  reason  of  the  latter  words,^^  on 
condition  his  wife  shall  hold  and  enjoy  his^e  land  in  Holford,** 
contrary  tothe  propriety  of  the  words ;  yet  whether  those  words 
mentioning  only,  Holford^  they  shall  cause  the  former  devise  to 
lie  extended  to  tbe  tithes  also  in  Combflory  now  in  question. 

And  truly,  though  the  tithes  in  Holford  be  not  now  in  ques- 
tion, yet  tbe  resolution  of  that  point  is  absolutely  necessary  to 
4he  determination  of  the  other ;  for  if  those  tithes  in  Holford. 
do  not  pass,  without  question  those  in  Combflory  cannot  pass. 
And  yet  admitting  those  in  Holford  shall  pass,  it  is  not  so  con- 
clusive as  io  tbe  tithes  of  Combflory :  but  it  will  require  a 
eound  consideration  whether  they  pass  or  not. 

And,-  first,  1  conceive  that  the  tithes  in  Holford  do  pass  by 
ibis  will. 

We  are  upon  tbe  case  of  a  will  when  not  the  propriety  i^  ^^^  ^on. 
of  the  words  but  the  signification  of  them  agreeable  to  the  structioiiof  a 
intent  of  the  testator  appearing  in  his  will  is  to  be  taken,  ficationo^e 
Many  cases  have  been  already  cited  at  the  bar,  and  many  more  words  ac- 
may  be  cited  to  shew  that  the  propriety  of  the  words  shall  be  ^e^^nient  of 
subdued  and  brought  under  the  intent  of  tbe  testator.  the  tesutor 

appearing  ia 
klf  will,  is  to  be  taken,  not  the  propriety  of  the  words.   The  propriety  of  the  words 
shall  be  subdued  and  brought  under  the  intent  of  the  testator. 


(c)  See  the  preceding  Note. 
2o 


m 


JudgmaOB  imijudidat  €argmmMh 


.1669* 


Lands  may 
pass  b^  words 
in  a  will, 
which  pro- 
]>erl]r  dio  not 
signify  lands; 
and  other 
things  may 
pass  by  the 
word 
"  lands," 
which  in  a 
proper  or 
legal  signi- 
fication are 
not  lands* 


The  construc- 
tion of  a  will 
must  be*go- 
vemed  by  j 
such  an  in- 
tent as  the 
will  itself  and 
necessary 
consequences 
thereupon 
imply,  not  a 
bare  conjec- 
tural inten- 
tion. 


I«  iliaily  eases  lands  wifl  pass  in  awitl  1^  words  wbieh  pro- 
perly do  not  signify  lands;  and  other  thingsttiiH  [Aisb  by  tbie  Wotd 
'^lands'*  in  a  will  which  in  a  proper  or  legal  sigiiiication  are 
not  lands  ;  as  8  Cr.  104,  Kerry  and  Derrieb^s  case,  bj  devise 
of  his  renig^  his  reversion  of  the  lands  as  well  as  bisrents  pass- 
ed ^-4  Cr.  649,  Rowland  and  Doughty's  case,  by  the  dense  «f 
his  Uoingj  all  his  lands  as  well  in  reversion  as  in  possessi(» 
passed; — and  so  bj  devise  of  his  Ivcelihoodj  Owen,  foL  99. 

So  in  a  will  by  the  general  word  ^^tands''  other  things 
may  pais»  In  Ewer  and  Heydon's  casej  Owen's  Rep.  75., 
Popham  put  the  case,  that  if  a  man  had  a  rent  issuing  out  of 
other  lands,  by  a  devise  of  his  land  the  rent  passeth ;  and  this 
was  also  agreed,  SO  Eliz.,  by  Dyer,  Man  wood,  and  Monnson. 
And  ^Uerroy*  which  is  the  legal  Latin  word  for  lafld,  bath  a 
various  acceptation ;  sometimes  for  omnia  terrenoj  or  super 
ierrd  ;  as  ierram  dedit  filiis  kominum  /-^^dudAie  donrinumy  amna 
terras  /  there  it  is  taken  figuratively :  we  translate  it^  ^  all  ye 
lands,?'  that  is,  all  inhabitants  on  earth :  but  in  our  legal  sense 
ierra  is  taken  sometimes  for  sobtm^  soil  or  ground ;  sometimes 
for  any  real  inheritance,  and  comprehends  tenemente,  tithes, 
common,  generally ;  as  in  a  warrant  of  attorney  in  ptaeito  terrm; 
and  sometimes  for  arable  only,  as  in  fines  de  quadraginia  eeris 
terras f  centum  aeris  prati^S^.;  and  in  a  vulgar  acceptatioo 
land  is  many  times  taken  for  all  a  man's  annual  revenue,  be  it 
lands,  tenements,  tithes,  or  other  hereditaments;  and  tithei 
are  not  so  wholly  heterogeneous  from  land,  but  that  they  may 
pass  by  a  will  of  lands,  if  the  intent  of  the  testator  be  so.  I 
mean  such  an  intent  which  the  will  itself  and  necessary  coo- 
sequences  thereupon  imply,  not  a  bare  conjectural  intention. 

In  common  acceptation,  as  I  said,  lands  are  often  taken  for 
all  a  man's  real  estate,  or  annual  revenue.  If  the  question  be 
put.  How  much  land  hath  he  ?  Resp.  400/.  a  year ;  that  is  a 
proper  answer ;  and  yet  the  value  is  answered,  not  the  quantity 
or  the  quality  of  his  estate.  But  in  this  computation  we  shall 
reckon  tithes,  rents,  profits,  a  prendre  or  rendevy  any  thia^ 
whereof  he  hath  a  freehold  or  fee  simple  estate ;  and  tithes  imr 
proprtatey  and  in  a  layman's  hands  quoad  juris  effectum  are  as 
lands ;  and  a  formedon  or  other  real  action  or  common  re* 
covery  may  be  brought  of  them ;  and  the  warrant  of  attomej 
shall  be  in  placito  terras,  as  I  said  before.  An  eject,  firmas  lies 
of  them,  and  so  they  are  comprehended  in  the  word  ^* firmas ;^^ 
and  an  indictment  upon  the  statute  of  forcible  entries,  wtthia 
the  words  ^^  entry  upon  lands  and  tenements,"  Ues  of  tbea^ 
1  Cr.  201. ;  and  an  assize  lies  de  possessione  decimarumf  yet  it 
is  brought  de  libera  tenemento;  and  to  say  truth,  tithea<though 
the  original  right  of  them  was  in  their  nature  spiritual)  yet  io 
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permmey  quoad  usumfrueiwny  even  in  the  bands  of  spiritnal       1060. 
peivons  they  were  temporal,   and  part  of  the    prodtitt  of     ^^^v^^ 
the  land,  and  in  a  nranner  concerned  lands.   AJbrtiore  where    Meheditk 
the  light  of  them  is  also  temporal,  and  made  a  temporal  In*     Webbeiu 
heritani^  by  statute,  they  may  very  well  in  a  will  pass  by  thto 
fiani^  6f  lands  if  so  intended;  and  '^  if  the  words  be  saiisaptay 
though  not  amsuUa^^  <as  Justice  Walm^sley  said,  SCf.  ns. 
in  Shayland's  case,)  ^<  tfaejr  shall  be  construed  in  a  will  accord- 
ing to  the  intent." 

And  in  Hil.  20  Efiir.  C.  B.  (I  have  the  report  from  my  bro- 
ther Browne,)  a  man  had  the  rectory  of  Dale  in  fee,  consist- 
ing 6f  glebe  and  tithes,  and  he  had  not  other  lands;  and  he 
devised  all  his  lands  in  Dale.  And  Dyer,  Manwood,  and 
Monnson,  all  held  that  the  whole  rectory  passed ;  for  parson- 
ages appropriated  since  97  H.  8.  are  become  lay  fees  to  all 
purposes ;  and  by  Manwood  ^^  it  is  freehold,"  and  therefore  it 
pasJBeth  as  a  rent  charge  passeth,  by  the  name  of  all  his  lands ; 
for  it  is  land  in  its  nature,  which  case  seems  to  me  a  much 
stronger  case  than  our  principal  case ;  for  there  the  glebe  lands 
^without  the  tithes)  might  have  satisfied  the  words  of  the  will. 

But  this  literal  and  fovourable  construction  is  to  be  made  CoDstructioa 
only  in  wills.  The  law  would  have  been  otherwise  in  a  grant ;  ^{!!''K^°^ 
and  in  our  principal  case  I  agree,  if  the  testator  had  by  deed  tinmish^d. 
granted  all  his  lands  whatsoevery  nay,  all  his  lands  in  Holfordj 
though  with  such  a  proviso  as  this  is,  and  that  he  had  nothing 
then  but  tithes,  yet  the  tithes  would  not  have  passed ;  for 
where  a  man  hath  time  to  dispose  of  his  estate,  and  be  doth  it 
by  deed,  he  must  attend  as  well  to  the  propriety  of  the  words 
by  which  he  conveys,  as  to  his  intent ;  and,  therefore,  the  dif- 
ference holds  good  in  the  case  of  a  grant.  When  the  words  may  Coostraciion 
properly  carry  two  sounds  according  to  the  genuine,  or  the  legal  <>f  words  of 
propriety  of  the  words,  I  shall  expound  the  words  in  the  most  tions.*^     ** 
proper  and  vulgar  intendment :  but  if  the  intent  appear  other- 
wise, I  shall  expound  them  in  that  sense  of  the  words,  though 
less  proper,  which  is  congruent  to  the  intent  of  the  grantor,  ap-    . 
pearing  in  his  deed ;  but  I  shall  not  ordinarily  carry  them  to 
another  sound  varying  wholly  from  the  propriety  of  the  words. 
In  Ewer  and  Hay  don's  case,  cited  at  the  bar,  in  39  &  40  £1. 
B.  R.,  now  in  print  in  Croke's  last  report  476,  658.,  the  case 
was,-^Haydon  seised  of  lands  and  houses  in  Launton,  in  the 
county  of  Oxford,  and  of  lands  and  houses  in  Watford,  in  the 
county  of  Hertford,  devises  to  J.  S.  all  his  messuage  and  lands 
inJLasmUm^  in  the  county  of  Oxford^  and  all  other  his  lands ^ 
SMModms^  and  pastures^  in  the  county  of  Hertford,  omitting 
^^  houses.''    And  adjudged  the  houses  in  Watford  passed  not; 
and  affirmed  upon  a  writ  of  error  in  the  Exchequer  Chamber, 
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1666.       the  general  iDtendment  of  tbe.  words  <^  lands**  in  the  clause 

touching  Watford  was  restrained  to  arable  lands,  and  ex- 

Meredith    jyj^  houses.    Carter  and  Bingsteed's  case,  8  Co.  118.,  in 

Webber.     Banham's  case,  and  9  Eliz.  261.  are  to  the  same  purpose ;  bat 

1  Cr.  «08.       I  cii®  this  because  it  was  affirmed  in  error ;  so  in  the  case  cited 

out  of  Rowe  and  Bartlett's  case,  1  Cr.SOS.  (d)   But  in  truth  it 

was  the  resolution  taken  in  Bracebridge's  case,  Com.  42S,  424. 

A  man  deviseth  all  his  lands  in  Dalcj  and  he  hath  only  a  term 

for  years — then  it  passetb,  for  it  is  an  estate  in  lands:  but  if  he 

had  other  lands  there,  it  doth  not  pass,  for  there  was  sufficient 

By  the  vulgar  to  supply  the  words;  and  then  by  the  vulgar  intendment  by  the 

S^oTd^^     word  '^  lands''  is  meant  a  freehold  estate  or  inheritance :  but 

«•  Unds**         in  case  of  a  grant,  though  the  intent  appears,  yet  the  grant 

UteoHa-^^   shall  not  carry  any  thing  for  which  there  are  not'  significative 

heriunce,  or  words.    To  draw  nearer  to  our  case.    If  a  man  had  granted 

^^^^^^^    all  his  lands  in  England  to  A.  upon  condition  that  J*  S.  shall 

if  one  mot    enjoy  his  lands  in  Dale  during  his  life,  and  he  had  nothing  in 

all  bis  lands    ])ale  but  tithes,  and  had  lands  and  tithes  in  other  towns,  I  con- 

!l  on^ondi-    ^^^  ^^  tithes  at  all  either  in  Dale  or  elsewhere,  would  have 

that  J.  S.  shall  passed;  yet  his  intent  appeared  by  the  words  of  the  condition 

bnds  iiTDale  ^^  OQi^Dt  tithes :  but  in  a  grant,  as  I  said  then,  must  be  proper 

during  his      and  significant  words  upon  which  the  Court  must  make  con* 

hS'^iing    Btruction,  and  not  the  intent. 

in  Dale  but  tithes,  and  had  lands  and  tithes  in  other  towns,  no  tithes  at  all  pass.  In 
a  grant  there  must  be  proper  and  significant  words  upon  which  the  Court  must  make 
construction,  and  not  upon  the  intent. 

If  the  intent        But  now  in  the  case  of  a  will,  if  the  intent  appear,  I  shall  con- 

aonear  in  a  »■  w       * 

will,  con-  strue  the  words  according  to  the  intent,  contrary  both  to  the  gram* 

siruction  is  matical  and  legal  sense,  as  words  of  condition  for  words  of  limit- 

Bccordingfy  ^^^o",  and  words  of  limitation  for  words  of  condition,  copulative 

contrary  to  for  disjunctive,  disjunctive  for  copulative, and  the  like.   And  it 

tia^Md"*"   "  *^^'  ^"®  *"  construction  of  law  to  take  away  from  words  what 
legal  sense  of  they  properly  signify,  as  in  the  cases  which  I  have  before  cited, 

the  words.       inhere  the  word  "  lands"  is  restrained  from  its  fi:enuine  to  a  more 
In  a  will  _  .    ,         ^      .         .  It      . 

words  of  con-  narrow  sense,  and  to  stretch  them  further  than  naturally  they 

dition  are  to  signify  by  extending  them  as  for  as  the  testator  intended. 
as  words  of  ^ut  of  this  learning  so  much  hath  been  already  said, 
limitation;  that  I  mispend  time  by  giving  instances.  So  that  in  our 
vena.  ^  ^^  ^^^  question  is  only  what  is  the  intent  of  the  testa- 
Inawill  tor;  and  I  take  it  with  some  clearness,  that  he  intended 
Uvetretofc  *®  ^**®»  ^^  HoMbrd  should  pass  to  John  by  tbe  devise; 
construed  as  for  he  had  no  other  ^ee  land  there  but  tithes,  and  Mar* 
Jifttf''^'  garet,  his  mother,  held  nothing  but  tithes ;  and  the  demise 
verta.  is  of  '^  all  his  fee  simple  lands  wheresoever,  to  his  brother 

In  wills  words  John  Saunders,  upon  condition  that  his  wife  shall  mjoyhis 

may  be  nar-  ,  '  *  " 
rowed  from  their  usual  meaning,  or  they  may  be  extended  beyond  it  to  meet  the 
intentions  of  the  testators.  __^_^ ^ ^__^ 

{d)  Query,  Bartlct  v.  Rhodes,  cited  in  Styl.  893.    S  Viner  297. 
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fireeland  in  Holford  after  the  decease  of  his  mother.'*  The 
condition  that  his  wife  shall  enjoy  his  free  land  in  Holford  is  a 
restraint  upon  John;  Now  what  cause  was  there  for  the  tes- 
tator to  restrain  John  as  to  Holford  by  the  condition,  unless 
he  were  concerned  in  Holford  by  the  devise.  In  Sunday's  case, 
9  Co.  127,  <<  he  devised  to  his  wife  for  life,  and  after  her  de- 
cease his  second  son  William  to  have  it  ;^  and  if  William  marry, 
nvii  have  any  male  issue,  then  his  son  to  have  it;  and  if  he 
have  no  issue  male,  then  Thomas  to  have  it ;  and  if  he  marry 
and  have  issue  male,  then  his  son  to  have  it  after  his  decease/' 
It  is  the  resolution  in  that  case  '^  that  William  and  Thomas 
Sunday  had  an  estate  to  them  and  the  heirs  male  of  their 
bodies,'^  yet  the  estate  is  devised  to  them  and  to  their  sons, — be- 
cause there  was  a  provision  in  the  will  ^^  thAt  if  they  or  any  of 
the  heirs  male  of  their  bodies  aliened,  then  their  estatt^s  should 
cease ;"  and  the  reason  is  there  given,  that  '^  every  restraint^  er- 
pectaUt/  in  wilk^  implies  thai  the  parties  Had  power  to  do  that 
which  is  prohibited^  if  the  restraint  had  not '  been.^*  And  in 
Shayland's  case,  9  Cr.  745.,  a  man  having  children  by  two 
venters,  devises  lands  to  those  of  the  second  venter,  vizi  to 
John  and  Francis,  his  sons ;  and  if  they,  or  either  of  them,  or 
their  heirs,  did  sell  the  same,  that  it  should  revert  to  the  whole 
heirs  again.  By  the  first  words  thiey  would  have  had  the 
estate  only  for  their  lives ;  it  was  adjudged  that'  John  and 
Francis  had  a  fee  in  respect  of  the  words  of  restraint  to  the 
heirs  from  selling,  though  it  was  void  as  a  restraint. 

So  that  it  must  necessarily  be  enforced  here,  that  by  the  first 
part  of  the  will,  according  as  the  testator  intended  it,  John 
Saunders  might  have  hindered  the  testator's  wife  from  having 
or  enjoying  the  tithes  in  Holford  during  her  life,  had  it  not 
been  for  the  condition.  If  in  our  case  the  words  bad  come  inr 
with  a  proviso,  ^^  provided  that  my  wife  shall  enjoy  my  lauds  inr 
Holford,'*'it  might  have  been  more  doubtful;  fornmny  times  such 
clauses  are  added  for  explanation's  sake,  as  upon  the  statute  of 
5E.  6vof  offices  concerning  administration  of  justice,  ^  provided 
it  extends  not  toapartnershipf'^  and  such  a  clause  is  a  sentence 
of  itself,  and  not  depending  upon  the  other  clause.  But  here 
the  condition  being' part'of  the  same  sentence,  and,  if  it  were 
spoken,  drawn  out  with  the  same  breath,  as  one  entire  sen-^ 
fence,  makes  the  case  much*- stronger;  Whether  the  condition 
be  a  devise  to  the  wife  -of  the  tithes,  or  only  a  restraint  to  John, 
is  not  material  in  our  case:  but  I  hold  it  is  both,  as  was  held  at 
the  bar  ;  because,  unless  it  be  a  devise,  the  words  '^  that  she 
shall  enjoy*' cannot  be  supplied.  But  this  is  not  a  rule  for  all 
devises  in  like  naturei  as  a  devise  te  J.  S.  upon  condition  be 
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566  y  Judgmmts  trndju^SeUd  argument^ 

1 666.        sbal]  pay  100/.  to  J.  D. ;  I  will  not  say  tEis  b  a  devise  out  of  tfie- 

^•^^^^^     lands  in  lieu  of  100/.  to  J.  D^  that  though  the  heir  enter  tor 

Meredith    ^^  condition  broken,  he  shall  bare  the  100/. 

Wj^bsr.         -^^  those  cases  stand  upon  their  own  bottom  r  in  onr  ease 

It  is  apparent,  (by  the  restraint  in  the  very  same   clause^ 

whereby  be  devised  his  lands  to  John,>that  J(<An  was  to  be  con- 

eeroed  in  the  tithes  of  Holford;  and  that  cofild  not  be  otherwise 

than  by  their  being  devised  to  him  ;  for  otherwise  they  would 

Iiave  gone  to  the  testator's  daughter,  whom  he  expected  should 

be  born,  if  this  devise  took  place.    And  so  the  tithes  of  Hoi* 

ford  do  by  the  will  pass  to  John,  in  the  general  words  of  devise 

of  lands.    There  is  one  thing  more  to  this  point  observable  ia 

his  will :  he  devisejth  iUl  his  /ie  simpU  1md$  wheresoever  im 

England  to  his  brother  John  /  there  is  found  no  other  tee 

simple  land,  (e>  but  tithes,  except  ihe  houses  which  lie  in  Taun* 

'^HoDses  am   ton.    Houses  are  not  properly  lands  but  in  a  larger  significa- 

Im^^^HiJ   ^^^9  ^^^  ^  word  ^  wheresoever**  hath  a  strong  implication 

in  a  large       that  he  concdved  he  had  fnore  than  in  Taunton  oidy,  else^ 

tign^fcaUon. '  probably,  he  would  have  devised  aU  Ms  lands  m  Tamnkm^  not 

uU  his  lands  wheresoever ;  but  that  more  was  intended  to  pass 
than  those  in  Taunton,  and  that  would  be  nothing  else  bat 
tithes ;  and  this,  though  in  itself  it  be  no  cogent  argaxoeoif 
yet  concurring  with  the  testator's  expression,  in  calling  his 
lands  in  Holford,  ^  Free  lands  in  Holford,''  makes  it  a 
stronger  proof  that  his  tithes  in  Holford  pass  by  the  deviae  of 
all  his  fee  simple  lands  in  Holford. 

I  thought  it  necessary  to  say  thus  much  in  this  pointy  because 
it  was  mainly  insisted  on  at  the  bar,  and  it  is  the  foundation  of 
the  rest.  But  I  shall  say  no  more,  but  that  it  was  adjudged, 
according  to  my  opinion  in  this  very  case,  in  B.  B.  between 
Sanders  and  Bish  (/)  1651,  but  entered  H.  1649.  BoL  75.  ei 
sic  requjiescat  in  pace. 

The  second  thing  in  our  case  is,  taking  it  by  admittance 
that  the  tithes  in  Holford  do  pass  to  John  Saunders  by  this  de- 
vise of  ^  all  his  fee  simple  lands  wheresoever,^  whether  the 
tithes  of  Combflory,  which  are  not  mentioned  in  the  condition, 
do  also  pass  ?  And  I  think  they  do; 

The  point,  I  confer,  to  me  is  of  some  difficulty,  and  proba* 
ble  reasons  may  be  given  on  both  sides  i  and,  therefore^  no 
wonder  if  we  differ  in  opinions :  but  I  shall  endeavour  to  esta- 
blish my  opinion,  by  weighing  th^  grounds  and  reasons  ^  the 
contrary  opinions. 

{e)  In  the  nisnascript  the  word      116.  tit.  Devise  (N.)  pi.  4.  sod  SIT 
printed"  land''  ii  he  had.  S61 .  S78. 

if)  3.  C.  1  ftoU.  Abr.  61 S.  S  Vsn. 
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The  smn  wliereof  is  tikis : —  ]«M» 

It  cftDDot  be  demed  that  by  the  def^ise  to  John  of  alt  kh     ^^^>^^^ 
Jee  simple  landsy  the  tithes  (as  I  said  berore>withoat  other  ex-    MEa»>tT» 
pressioBS,  caonot  pass,  because  he  had  houses  devised  to  sa-     m^ 
tisfy  thewords  of  the  will,  and  because  tithes  and  lands  in  Iheir  ^ 
proper  aad  legid  sense  are  heterogeneous,  and  one  doth  not  vise  is  ofaU 
ioclode  the  other.    Secondly,  That  the  tithes  of  Holfoid  pass  ^/^  '^i^ 
as  a  deyise  by  the  will  only,  by  reason  of  an  implication^  or  te$tai^,  aod 
inference  of  bis  kitent,^  drawn  from  the  subsequent  words,  ^hath 
^  Upon  condition  that  his  wife  should  hold  and  enjoy  his  fee  slm^lnd^ 
lands  in  Holford  after  his  mother's  death.'*  But  what  reason  is  tithes— the 
diere  to  extending  proper  words,  which  imply  only  his  intent  ^^^"  ""^^ 
as  to  Holford,  to  carry  also  the  tithes  of  Combilory  I    Tbl^  law  Tithes  and 
will  net  allow  an  implication  upon  an  implication,  or  an  idten*  ^^^^^  ^^  >n 
tion  drawn  out  of  an  intention,  but  as  rektions ;  and  they  must  Mmdl^f^^ 

heit9teniaaduminu  sense  hetero- 

geneous,— 
one  dotii  not  nidude  the  other. 
The  lawwilT  hoi  allow  an  impKcalioii  upon  an  impUoatioa»  er  an  intentioa 
drawn  out  of  an  intention,  but  as  relations. 

And  it  was  weU  said  by  Justice  Walmesley  in  the  case  of 
Sheyland  v.  Baker,  H.  4S  Eliz.  now  in  print  in  Cro.  3  Bep. 
ibl.  745.  ^  a  will  shall  not  be  construed  by  an  intent  upon  an  in^ 
tent ;  for  then  it  should  be  usfue  in  tufiniium  /*'  and  it  hath  beea 
no  further  urged  that,  though  Holfbrd  tithes  shall  pass  by  tW 
words  of  the  will,  yet  it  is  but  a  consequence  of  the  second 
or  third  hand  that  the  tithes  of  iComb£bry  shalLpass  by  it^  As^ 
first,  that  by  bis  free  lands  in  Hplford  the  tithes  of  Holford 
must  pass  to  bis  wife.    And,  secondly,  that  therefore  that  they 
must  also  pass  to  John  by  the  words  fee  simple  lands*    And^ 
thirdly,  that  therefore  John  must  also  have  Combflory  tithes  l^ 
these  words.    And  it  must  be  agreed  that  it  is  dangerous  to  It  is  danger^ 
infer  things  by  second  or  reflexed ratiocinations  in  wills^  and  to  ^4' to  infer 
extend  them  by  second  consequences  and  reductions  ;  for  that  coo^rreflex- 
is  to  suppose  those  who  make  wilk  (and  are  presumed  to  make  ^.^  ratiocin&- 
tbem  in  extremis  el  inopes  eonsilii)  to  have  the  vigour  of  their  alld  *ti"e xtend 
reason  about  them,  and  to  be  able  to  draw  out  logical  and  me-  them  bjr  se-    ' 
diate  consequences  upon  them.  JueJc^ffor 

But,  notwithstanding  all  this,  I  think  the  tithes  of  Combflory  that  is  to  sup- 
pass  by  this  devise  as  well  as  the  tithes  of  Holford  ;  for,  first,  foTat?the°" 
it  is  not  the  condition  which.gives  the  tithes  of  Holford  to  John,  vigour  of 
though  it  is  enough  to  give  them  to  the  testator's  wife,  as  I  said  their  reason 
before :  but  that  which  gives  the  tithes  of  Holford  to  John  is  although  they 
tb^  former  devise  of  ^^  all  his  lands,''  explained  by  the  condition;  arc  presumed 
whereby  it  appears  he  intended  to  comprehend  tithes  within,  irew// and 
those  words  ^Mands."    It  explains  the  words^  his  ^^  fee  simple  ^nope^  con- 
kndu'^  io  the  devis^bujl. qualifies  not  the  devise  itselil  ^^^" 
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And  the  influence  of  the  words  of  the  condition  even  toadi* 
iiig  Holford  tithes  as  to  John  is  not  to  bring  Holford  tobr 
deyised  to  him  by  thenr,  but  to  bring  those  tithes  within  the 
eompasff  of  the  former  devise,  as  manifesting  and  expoondiog: 
his  intention  by  that  devise  of  aH  his  lands  wheresoever  to- John. 

Then  here  the  natural  and  proper  conclusion  firom^  the  da- 
viso  to  John  of  all  his  landt^  upon  condition  thai  his  wife  shaU 
enjoy  Holford  is  not,  that  therefore  he  intended  that  HolforA 
titim  pass  by  the  devise,  (though  that  be  true) :  but  that  there* 
ibre  wiUiin  the  words  of  devise  of  his  '^fee  simple  lands  '*  he 
intended  <^  tithes  ^  should  be  comprdiended ;  ibr  by  that  ck^ 
pression  the  tithes  even  of  Holford  are  devised  to  John,  or  not 
at  all ;  and  so  that  the  words  expounding  are  made  adequate 
to  the  words  expounded.  Indeed  I  take  it  to  be  a  necessary 
and  immediate  consequence,  if  any  tithes  do  pass  by  the  devise^ 
all  his  tithes  do  pass  by  it ;  for  if  tithes  pass  by  the  words  fee 
simple  lands,,  then  by  the  devise  of  ^^  all  his  fee  simple  lands 
wheresoever"  all  his  tithes  pass.  Thirdly,  it  were  incongruous 
to  say  that  by  devising  *^  aU  his  fee  simple  lands"  he  intended 
the  devise  of  all  his  lands,  properly  so'  called,  and  part  of  his 
tithes ; — for  what  ground  is  there  to  restrain  the  wo^  ^AUf^ 
Qui  omne  didt^  nihil  excludit:  and,  as  I  said  before,  the  words 
^  upon  condition  that  my  wife  hold  and  enjoy  my  free  land  in 
Holford "  devise  nothing  at  all  to  John,  but  only  shew  thai 
the  testator  intended  more  by  lands  than  barely  lands  properly 
so  called,  even  all  his  fee  simple  lands,  be  it  lands  or  tithes. 

And  to  say  that  by  this  construction  here  is  an  implication 
npon  an  implication,  or  an  intention  upon  an  intention,  is  a 
mistake.  A  devise  to  his  son  after  his  wife^s  death  is  explicit  to 
the  son,  but  implicit  to  the  wife ;  and  here  it  is  an  explicit  de* 
vise  to  the  son  as  to  the  person  and  as  to  the  estate :  but  the 
words  being  general  are  expounded  by  other  words  in  the 
devise. 

For  illustrating  this  a  little,  put  the  case  I  put  before, — ^A 
man  seised  of  houses  and  lands  in  Oxfordshire,  and  houses  and 
lands  in  Hertfordshire,  deviseth  all  his  houses  and  lands  ia 
Oxfordshire,  and  all  his  lands  in  Hertfordshire,  to  his  son  after 
his  wife's  death.  Here  is  an  implication  that  his  wife  shall  have 
them  during  her  life  :  but  though  the  word  '^  lands "  would 
carry  the  houses  in  Hertfordshire,  yet  his  intent  appears  other* 
wise,  and  the  houses  in  Hertfordshire  will  not  pass.  This  is 
not  an  implication  upon  an  implication,  or  an  intention  upon 
an  intention:  but  his  intention  serves  to  explain  the  winrd 
<^  lands  "  that  it  shall  not  extend  to  the  houses  in  Hertford- 
shire. So  here  the  words,  ^^upon  condition  that  my  wife 
shall  hold  and  enjoy  my  free  lands  in  Holford/'  txpkinhm 
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neaofaig,  that  by  the  words  ^  fee  simple  lands**  he  meant      10M»    ^ 
Uikes^and  wkai  he  had  in  fse  simpk/  and  being  thus  ex*     ^-^v^ 
plained,  of  itself,  it  carries  the  tithes  of  Combflory,  not  by  an   Mseimtx 
implication,  bat  by  an  express  devise,  though  by  words  which    nr^j^ 
needed  an  explanation. 

That  which  passeth  by  implication  in  words  snpposeth  some*  That  which 
thing  to  be  wanting  in  the  words, — As  a  devise  to  my  son  after  P^^  ^J 
the  death  of  my  wife — ^there  want  words, — words  that  my  wife  in  words  sup- 
shall  have  it  for  her  life ;  and  therefore  it  is  supplied  by  constrac-  S^^.^?f* 
tionof  law;  Subintelligitur  quod  deest*  Bat  in  an  explanation  no  wuiun|riQ 
words  are  wanting  bat  those  which  stand  without  a  suhintellu  ^«  words. 
gituvj  and  are  only  explained  by  somewhat  that  follows.    The  Implications 
same  clause  here  that  explains  them  to  reach  to  Holford  tithes,  tions  d^tuK 
explains  them  also  to  reach  to  Combflory  tithes.  guished. 

Another  reason  why  I  think  all  the  tithes  do  pass  in  this  < 

case  by  the  devise  of  all  his  fee  simple  lands  to  his  brother 
John  Saunders,  is,  for  that  I  take  the  emphasis  rests  as  much 
upon  the  words   ^<  fee  simple*'  as  the  word  ^^  lands."    If  it 
had  been  a  devise  of  all  his  fie  simples  to  his  brother  Johuj 
tithes  bad  passed  without  question ;  foit  his  estate  was  a  fee 
simple  estate  in  them  as  well  as  in  the  land.    In  the  will  there 
are  several  expressions  of  lands ;  first,  fie  simple  as  contradis- 
tinguished to  terms  firr  yearSy  which  be  had  given  to  his  bro- 
ther by  his  will.    Secondly,  fiee  landsy  which  are  contradistin- 
guished to  copyholds  ;  and  yet  both  fee  simples,  according  to 
their  kinds,  the  one  by  custom,  the  other  by  the  common  law; 
and  if  there  had  been  a  surrender  of  his  cc^piyfaolds  in  Holfbrd  SemhU^  that 
to  the  use  of  his  will,  I  think  they  would  We  passed  by  the  ^J^^i^ 
devise  ofhis  fee  simple  lands.  devise  of 

And  though  the  law  will  not  sufier  the  copyholds  in  Hdford  |1^!^™P^ 
to  pass  to  John,  there  being  no  surrender,  yet  still  his  will  is 
the  same.  His  intent  was,  that  his  wife  should  have  his  freehold 
lands  there,  not  his  copyhold :  his  freehold  land  there  is  con- 
tradistinguished to  his  copyhold  lands,  but  not  to  his  fee  simple 
land ;  and  that  answers  the  objection  that  was  made  at  the  bar, 
why  the  wife  should  not  have  Combflory  by  the  will,  as  well  as 
John  have  Holford.  The  reason  is  apparent, — Holfbrd  lands 
cannot  comprehend  Combflory  lands :  but  landsy  being  a  general 
word,  may,  if  the  intent  of  the  will  be  so,  comprehend  both 
Holford  and  Combflory.  If  in  our  case  he  had  devised  his  fee 
simple  lands  in  Taunton  to  his  brother  John,  upon  condition 
his  wife  should  enjoy  his  lands  in  Holford,  neither  his  tithes  or 
lands  in  Holford  or  Combflory  would  pass  to  John.  But  de* 
▼ising  generally  ^^  all  his  fee  simple  lands  wheresoever**  to 
his  brother  John,  and  by  the  condition  it  appearing  that  he  in^ 
tended  some  tithes  to  be  comprehssdod  in  that  devise^  gnetf  ge* 


HWK       nenUier  dieimm,  gemraUier  ikieitigmdum  ;  and  aone  tithasanr 

^^^^^'"^^     certainly  cooiprelieDcled  m  them.  '(^I  argue  this  point  as  ^ 

HiRUVtH    mitting  the  tithes  so  Holferd  did  pass)  I  know  ao  imrrMit  ik> 

THwutoL     ^^'fy  thoie  words  ^^  all  bis  fee  simide  lands,"  that  thej  shall 

take  in  $ome  tithes^  and  exclude  others.  But  that  since^  -titlMB" 

«re  within  the  devise  of  ^^  his  &e  simple  lands,"  mil  his  tithes 

are  also  comprehended  within  the  devise  joS  ^att  his-fee  aimpb 

lands.'^ 

And  so,  nponihe  whole  matter,  I  think  judgment  ooghtls 
ibe  given  for  the  defendant  who  claime^under  the  devise. 

And  judgment  was  given  for  the  defendant.  Some  esuxp* 
tions  were  taken  to  the  pleading  on  the  bebaif  of  the  defend- 
ant: but  I,4X>noluding  witb  the  defendant,  need  notttakead^ 
vantage  of  them. 


WYNNE  V.  BOUGHfiY  («>i 
Mich.  14  Car.  2.  Rot  1^05. 

{Escape  from  the.  Fleet  prison  of  a  prisoner  takeo  id  execution  bjr  tkr 
sheriff;  the  warden  is  liable  for  the  debt  and  ccrsts,  althoagb  ths 
writ  of  copto  was  infomal. — Upon  a  general -dsoarrer,  no  ad» 
vantage  Is  to  be  6iken  for  want  of'foim  in'theiiaciul  of  the  recoid 
of  the  jadgment  in  the  cqifiif •^^Presumption  upon  suoh  informai 
recital. 

In  action  for  a  single  sum  claimed  upon  several  causes  of  demand  spe> 
clfied  in  the  declaration,  the  pialnSiff  may  recover  for  part,  and  be 
:  banred  for  the  residue. 

Yffit  ot  hMbetu  coqms  being  directed  to  the  May or^  Aldermen,  and 
Sheriffs  of  Ix>ndoD,  and  ^^  eorum  cuilibef^  io  the  usual  form,  to  re- 
moTO  A.  B.  from  the  Compter  to  the  Fleet,  the  reinrn  by  the  she* 
riffs  only  is  good.) 

BniDcnifAN,  C.  J. 

Harg.  MSS.        Against  the  declaration  (b)  several  exceptions  have  been 
No.  60.  foL      tiJsen^  that  it  is  not  sufficient  to  maintain  the  action.  The  chief,  as 

J  conceive,  is  this,— the  writof  c^^^W  ad  satisfaciendum^  where- 
^pon  James  Brown  was  taWn  in  execution^  is  to  satisfy  the 


183. 


(4)Jfore|K>rt,qf  this  case  appears  ql^loctiaiiS)  eoasidiBf^  in 

Xo  haiw  bccn.befarc  jNTuUed.  -^ip's  argumept^  are  tat^fn^itseeme^ 

(h)  In  the  manuscript  the  dcclar  uqnccessary  to  print  it.     The  de- 
ration is  set  forth  at  great  IcDgth  i  fendant  is  stated  to  have  demurred 
but  as  the  Chief  Justice  has  himself  generally  upon  the  declaratioa. 
embodied  the  writ  *pen  which  Ibe  ■ : 


in  the  Omiimm  PUm  and  in  0l^ef  OmrU. 
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plaiDtiff «f  5482L  tmcfe  eamria:  fitH^  sieui  Amino  regi  tamliAai 
de  recorio  /  nee  non  de  18/.  pro  damms  nttmf  el  eostagHs  nrtf , 
9tfcs  f  «fem  Hugo  habms9^  oecaHone  dttaHonti  execuibmi^juXdi 
pn^UcHj  prmie»iu  prmseniaiionb  cujusiem  brerii  de  errorecor^ 
rigend.  cormn  Baronibus  ejtisdem  domini  Regis  de  gradu  de  le 
ec^  ei  {dUf  jusUdarm  ejusdem  domini  RegiSy  de  CommmA 
Banco  in  cmnerd  teaccani  dicti  domini  Regis  apud  JVestm.  ad- 
Judieai.  wide  prasd.  Jacobus  similiter  cotroict.  Juiij  sicui  eidem 
danmo  Regi  simiUter  eonsiabai  de  recordo.  Whicb  writ  hath 
these  faults  in  it : — the  jadgment  was  affirmed,  as  appears  by 
the  declaration,  per  cur.  Com.  Scacc.  domini  Regis  /  ei  uH.  per 
tandem  eur.  Cam.  Scacc.  eonsiderai.  fltit^  that  die  plaintiff 
should  uUer.  recover  192.  Sec.  per  eandem  car.ib.  adjuXcat.  se^ 
eund.Jbrmam  skd. ;  and  the  record  appears  to  be  first  entered 
coram  tune  JuH.  de  Comm.  BancOj  ei  tunc  Baron.  Scacc.^  and  to 
be  transmitted  per  Justic.  de  Banco  ei  Baron.  Scacc.  prced. 
And  the  statnte  87  Elis.  c.  &  appoints  the  writs  of  err6r  to  be 
directed  to  the  Chief  Justice  of  the  King-s  Bench,  to  cause  tiie 
record  to  he  brought  befiMre  the  Judges  of  the  Common  Bench 
imd  Baroiis  of  the  Exchequer,  into  the  Exchequer  Chamber^ 
&c. ;  which  69id  Judges  of  Ihe  Common  Bench^  and  sucb 
Barons  of  the  Exchequer  as  are  <»f  the  cdii^'  or  six  of  thetan  at 
the  least,  by  virtue  of  tiiat  statute  have  power.  So  that 
whereas  the  judgment,  whereupon  the  capia$  issues,  riii^ 
be  said  to  be  given  in  eur.  Com*  Scaecy  pr  per  Jusiic. 
de  Comm.  Baneoj  ei  Baron,   de   Scacc.  t  it  is  here   first 
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€&ram  Baron  domini 


de  gradu  de  le  coijb^  sfnd  not 


Wvima'' 

V. 

Bouohxt; 


JBorofi.  de  Scacc. : — Sdly,  Instead  of  JustiOar.  de  Comm.Bant6^ 
k  is  said  ^  tdiis  Justk.  de  Comm.  Banco^^^  which  hath  a 
doable  &ult.  It  is  '<  alOs  JustiCi^  <^nd  they  may  be  but  one  or 
two,  and  not  all  the  Judges  of  the  CoAimon  Bench;  an4fleii 
it  is  not  a  judgment  according  to  the  statute ;  for  it  mud^b^  t!)y 
^  the  Judges  of  the  Common  Bench,  and  ih^  Barons  0f  tb^ 
Exchequer,  or  six  of  them  at  the  least."  And  it  doth  not  ap- 
pear  here  that  it  was  before  six ;  <*  et  aliis**  itpplies  it  was  ^ot 
before  all  the  Common  Pleas.  If  there  were  buttwo  jqstices  lit- 
the  Common  Pleas,  and  three  barons  (as  in  truth  at  tl^0  tfibeF 
of  this  judgment  reserved  there  w^re  no  more^)  ;^et,  if  the^ 
were  all  at  the  examination  or  reversal,  it  is  a  gpod  judgmenf. 
But  then  the  record  must  he  coram  Justic.  ei  Baron.  .*  but  If  alt 
of  them  were  not  there,  they  have  no  power  to  give  jud^ent 
by  the  stat.  of  87  or  SI  Eliz.  But  if  there  be  six  in  all,  of  both 
courts,  it  is  good  enough ;  but  the  record  must  so  express  it : 
and  here  non  constat  it  was  before  all ;  for  it  is  aliis  Justic. 
de  Comm»  Baaco^  not  Justic.^  or  omnifyus  Justic.  de  Comnim 
Banco. 


■*,■ 


Wit  j04gnmU$mdjudieuil  argument 

16Mr  -  Sdly,  It  18  coram  baranibta  degradu  de  lecaife  ei  aUSsJusikk 

^^^^^^^^     de  Comm.  BancOj  which  words  *^  et  aliis*^  couples  all  together 

Wymnb.      ip  i^  iiiiig  ^...Before  those  barons  oC  the  coif  aod  others^  Jos- 

BouoKSYt    ^^^^^  ^^  ^  Common  Bench.    So  that  no  bafons  are  parties  to 

5M.  69.  Br.     this- jadgment^  but  such  a»  are  also  judges*^  tbe  Commoa 

Rep.  8.  Bench,  as  it  might  be,  and  heretofore  was,  the  same  person  wis 

Stwky'  ^^'      ^^^^  Baron  of  the  Exchequer,  and  a  Judge  of  the  Conunoa 

Bench.  And  so  it  is  not  before  all  the  barons  of  the  Exchequer^ 
Irre^ulsr  3dly,  There  is  a  third  fault  in  it;  for  whereas  the  slatote 

wo^fa  a  mentions  the  justices  o£the  Common  Bench,. and  the  barons  of 
writ  net  filial  the  Exchequer,  as  it  ought  to  be ;  the  barons  of  the  Excheqoep 
iS^dem^'^^  are  here  first  mentioned.  But  this  last  is  but  false  heraldry, 
Irre^lar  *  and  it.  is  a- general  demurrer :.  andif  to^ttm  be  put  before  mes* 
placio^of  suagium  ijoa  prascipcy  or  wxit  of.  entry,  if  no  exception  be 
prae^  or  taken  to  the  writ,  it  is  good  enough,  though  the  order  of  pre* 
writ  of  entry   eedence  be  not  observed. 

where  no  ex*  ^^^  ^^  consequence  of  the  objection  is  this :— -If  the  judg* 
ception  i»  ment  recited  in  the  cap.  ad  saUsfadendum  be  not,  in  intend- 
^^en  to  the    ^^^^  ^f  law,  the  same  which  Wfis  in  Our.  Cam*  fiteacc,  then  heie 

is  an  execution  without  a  judgment  to  warrant  it ;  for  there  is 
DO  suqh  Court  as  curia  baron,  de  le  coife^  et  aliiijugiio.de  Com,- 
Banco^  and  so  no  action  will  lie  fer.the  escape.  To  answer 
this  objection^  which  bath,  great  weight  in*  it,  it  hath  been  said 
at  the  bar  that  the  dieriff  sh^U.not  take.advanti^e  of  an  error 
8  Co.  14S.       in  the  proceeding  according  to  Dr.  Drury s  case ;  and  it  bath 

been  adjudged  that  an  infant  indebted  for  .warep  upon  an  indA^ 
M.  Ch.  839.     assump.  was  taken  by  cop.,  ai^d.  escaped ;  an4  although  this 

was  a  void  contract  by  an  infant,,  if  he  do  not  confirm  it  at  full 

age,  and  upon  non  assumpsit  in^ncy  may  be  given  in  :evidencey 

yet  the  sheriff  shall  not  haveadyanUige  of  it  inai^actipnofescape.. 

.,  But  I  am  not  satisfied  with  this  answer ;  fQr;J(I|old,.  if  there 

be  no  judgment  to  warrant  this  cap.^  ad  saiisfac.  ihou^  the  de-* 

fendant  be  taken  upon  it,,  yet  he  is  not  legally  in  executioo- 

wherebythe  sheriff  is  liable  to  an  escape;  for  the  action  is 

grounded  upon  record  of  the  judgment.    And>  therefore,  the* 

judgment  is  recited  here,  quod  cum  recuperasset  y  and  be  the 

capias  what  it  will,  if  there  be  no  such  judgnient  as  is  therein 

recited|  he  may  plead  nul  tiel  record.  As  if  an  erroneous  judg* 

8  Co.  14S.  b.   ment  be,  as  without  an.  original,,  and  a  right  capiae  upon  it^ 

B^rt^'  ?^^'      and  the  party  is  in  execution,  and  escape,  the  sheriff  shall  take 

M.  9  Jmc.     '  DO  advantage  of  the  error.    But  if  the  judgjnent  be  reversed 

?f  i^  before  he  plead  to  the  escape,,  although,  the  capias  remain  o£ 

be  wit^oiu      record  being  returned  he  may  there  plead  nul  tiel  record. 

an  original.        But  suppose  the  King*s  Bench,  or  Common  Bench  award  a 

andarightof 

eufitu  isBue  on  it,  and  the  party  is  in  execution,  and  escape,  the  sheriff  shall  take 

no  advaatage  of  Uie  error.    But  if  the  judgment  he  revmedi  otherwise. 
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^rit  of'exeeiition  to  the  coonty  pBlatme,  tifri  breoe  domm  regis 
mou  eurrHf  Hkis  is  utterly  void.    And  if  'the  party  be  taken 
•upon  it,  and  escape,  no  action  lies  against  the  sheriff.  («)    Bot      Wthhb 
'that  is  upon  another  reason.    But  here,  if  there  be  no  such    Bouohsyw 
giidgment  for  which  he  was  taken  in  execution,  no  action  shall  ^^^  of  eze- 
iie  for  the  escape.   As  suppose  a  capias  ad  satisjae.  issue  to  the  cution  from 
•sheriff  out  of  the  King's  Bench,  and  there  is  no  judgment  to  ^^Qf^*^' 
warrant.it,  and  the  party  is  taken  in  execution  upon  it,  and  Common 
•escape,  no  action  lies  against  the  sheriff  for  this  escape,  and  ^^^^^i^ 
^et  no  action  lies  against  the  sheriff  for  arresting  him,  which  tine  U  utterly 
is  very  observable;  for  where  the  sheriff  acts  by  virtue  of  a  ▼oidi  ^dif 
•writ  from  a  court,  or  person,  who  hath  a  like  power  or  juris-  takraupon 
•diction,  the  law  excuses  him  for  executing  the  writ  by  command  it,and  escspet 
■of  the  court,  though  the  execution  have  no  force  in  law.  MODrt^i^'^ 

sheriff.  Moor  S75.  If  one  is  taken  in  execution  on  a  cap,  ad  i^Mtf.  and  no  Judg- 
ment is  to  warrant  it,  and  to  escape,  no  action  lies  aninst  the  sheriff  for  this  escape. 
S  Cro.  459.  Moor  407.  Adderley  v.  Boothly,  S.  C.  as  appears  hy  the  number  of 
•the  Roll,  Moor.  S75.  Where  the  sheriff  acts  by  virtue  of  a  writ  from  a  court,  or 
j>er8on  who  hath  a  like  jurisdiction,  the  law  excuseth  him  for  executing  the  writ  by 
command  of  the  court,  though  the  execution  haye  no  force  in  law.  (c) 

'One  reason  is,  a  writ  of  error  lies  of  error  in  the  judgment 
x>r  in  adjudicatione  executionis ;  and  so  if  a  cap.  be  awarded 
upon  a  recognizance,  admitting  that  were  error  it  may  be  re- 
versed :  but  if  the  writ  of  execution  be  not  misa warded,  but  a 
capias  issues  without  any  judgment,  or  t%e  writ  of  capias  which 
is  issued  differ  from  the  award,  no  error  lies  for  it ;  for  there 
was  no  error  in  the  judgment,  or  the  award  of  the  court ;  and, 
therefore,  a  writ  that  is  illegal  in  such  case  must  be  void,  be* 
cause  it  cannot  be  reversed  by  error. 

Vide  4  Co.  15.    Sir  Rich.  Buckley's  case.  Si  home  port  ap-  4  Co.  15. 
peate  de  murder  retornable  in  Communi  Banco,  nul  action  ffit  Omittheie  in 
versus  le  plaintif  car  count,  le  brief  nt.  returne  devantcom-  loCo.  ts. 
potent  judge,  uncore  e  en  nature  de  loyal  suite  per  brev.  de  Moor.  275. 
Fappeale  et  videtur  sil  le  vicomt  sur  ceo  brief  attach,  le  de-  i  co.  7e. 
fendant  per  son  corps  nul  action  git  versus  lui,  uncore  si  le  ^  ^^^  ^^^ 
Common  Bench  teigne  plea  en  appeal  est  merement  void  et 
videtur  mihi  si  viscot.  execute  caption  sur  ceo  appeal,  return 
la  per  brief  et  agiard  de  Communi  Banco  action  git  versus  lui. 
Issint  si  justice  de  p.  iait  ganant  de  arrest  un  pur  felony  que 
ne  eudited  (come  devoit  etre  devant  le  stat.  P.  et  M.)  il 
que  fuit  arrest  ne  liable  al  fhax  imprisonment  car  no  fuit  coram 
non  judice  mes  il  fuit  judge  de  case. 

In  a  prohibition  by  Newton  and  Sharp  against  Gennett  $  Cro.  466. 


and  others,  wardens  of  the  company  of  tallow-chandlers,  the  '^  ^!'-  B*  ^ 
defendant  sued  the  plaintiffs  as  executors  of  Thrower^  late  179,  ^ 
keq>er  of  Ludgate,  for  a  legacy  by  him  devised.  The  plaintiffi 
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alleged  id  the  spiritiial  conrt  that  Thrower  wae  boandl  id  lOOM 
to  save  the  eberiffii  of  London  barmlees  from  all  oirapen^  aid 
that  one  Holmes  was  taken  npon  wl  aqt.  mihgal,  mt^im  jody- 
ment  in  debt,  and  escaped,  and  that  debt  waa  bim^hit  aid 
jadgment  against  the  sheri^  for  this  escape,  so  that  tin  bead 
of  1000/.  was  Ibrfeited,  and  so  there  was  not  assets  to  satisfy 
that  obligation^  and  thetfeopon  a  prohibitioa  was  granted.  Bat 
for  that  the  judgment  was  20  Elia.  and  the  cop.  rnOag.  95B\m. 
and  retvmable  35  Elisw  upon  demorrer,  there  was  a  <:oiis«lla- 
tion  granted,  for  a  e  p.  utiag.  onght  to  be  retnrnable  the  next 
term  for  the  mischief  which  might  otherwise  befiil  theprisemr 
to  be  always  ia  prison ;  and  though  this  mrresting  is  exGoseabfe 
IB  false  imprisonment,  yet  it  is  no  lawful  imprisomnent;  and  m 
to  the  benefit  or  prejudice  of  a  stranger,  he  shall  nerer  bo  said 
lo  be  a  prisoner,  and  the  gaolers  soaring  him  to  go  at  laq;e 
Is  lawful,  and  the  bond  not  forfeited. 

So  I  am  of  opinion  in  our  case,  if  ia  truth  this  judgment 
mentioned  in  the  capias  be  not,  in  intendment  of  law,  the 
same  with  that  which  is  set  forth  in  the  declaration  to  hate 
been  so  adjudged  in  Cam.  Scacc^  that  the  warden  of  the  Fleet 
may  take  adrantage  of  it,  and  is  not  liable  to  an  escape. 

But  yet  I  conceive  that  Browne  was  well  in  ezecotioii  upon 
this  coptof  for  two  reasons : — 

1st,  Though  this  copjof  was  very  rude  and  informal,  yet 
upon  the  whole  record  appearing  before  us,  I  conceive  it  sUl 
be  intended,  that  the  judgment  for  12i.  recited  in  the  ca/rias  is 
the  same  judgment  which  is  before  recited  to  have  been  given 
in  the  Exchequer  Chamber ;  and  the  demurrer  being  general, 
no  advantage  shall  be  taken  for  want  of  form.  For,  first, 
barons  de  gradu  de  le  coife  must  be  intended  of  the  barons  of 
the  Exchequer ;  for  we  know  there  are  no  other  barons  it 
gradu  de  le  totfe  but  those  of  the  Exchequer. 

Sdly,  '<  Et  aliisjusticiariis  banco**  may  be  taken  well  enough; 
for  if  it  be  r^ad  with  a  punctuation,  ^^  coram  baron,  et  aUh^ 
(and  other  persons)  justiciariis  de  communi  Bancoj*  ^^  before 
the  barbns,  and  ethers,  justices  of  the  Common  Pleas;''  that 
is,  ^<  and  other  persons ;"  for  ^^  atiis  "  may  be  taken  substantive, 
as  our  fines  run,  ^^  coram  A.  B.  et  aliis  domini  Regisjidetibus.^' 
^hen  it  appears  there  were  the  barons  of  the  Exchequer,  ^ 
theire  were  justices  of  the  Common  Pleas;  which,  if  it  extend 
not  to  all  the  justices  of  the  Common  Pleas,  yet,  being  in  the 
plural,  it  carries  two ;  and  then  it  may  be  presumed  thc^  wefe 
four  barons  of  the  Exchequer  and  two  justices  of  the  Conuaca 
^ea|s  at  the  affirmation  of  the  judg^ooent  in  the  Bschequsr 
Chamber. 

If  it  be  said,  theia*M9»  be  \h\aA  thf w  barons  of  the  Exche- 


<ftoer,aiidtwoortIire0juttkMo#tlMC!oaDiMaB^i^  IJMo: 

'fcy  supposition,  tbero  inay  bo  four  bolY>M«iidtfmjfitlioO0^  of      ^Si^V^K/ 
tilroe  barom  and  tbroo  jutliooi  of  tbo  CoaHDOii' BUDch,  of  all      Wirmrt 
tke  baroDsand  all  Iho  jtistitWB'  of  the  CmiaKMi  Bench  |  ami    ^^  f* 
there  it  nothinip  iiv  tile  irrit  o#  PdcmAto  coatraMRbt' it.    And  m..^  • 
the  intendnteDl  beings  •qwd,  that  w  to  bepresiuned'wbidyM  considering 
most  ibr  Ao  irflmiiag  of  the  j«dg;i«e a(.    And  ther  rather  here^  ^^fJ^^J^^ 
beoause  by  the  other  part  of  Hbe  dedaratfoa^  iHiich'by  the  det  of  a  <Sartl 
taiirrer  is  confessed^'  it  appears  that  soeb  a  jiidgtisent  ibr  the  circam- 
s«n  of  181.  against  the  ttune  person,  upon  the  same  IbrnMr  ^^^^^^ 
jndgment,  which  is  recited  in  Om  tapkwj  was^grren  i$$€urii  presumption 
Cam.  Scaee.^  and  by  the  Justices  of  the  Conueon  Bench,  and  ^J^^t^^of 
Barons  of  the  Exchequer.    And  it  is  fiivther  set  forth  that  another,  that 
that  record  was  transmitted,  and  is  now  in  the  Kin|;'0  Bench  ;  ^^J^^j^^ 
that  super  Jvtdkh  pftedicto  sk  affirmat.  this  writ  of  eapieu  dM  is  most  for 
issue ;  and  afterwards,  that  he  was  dbMfo  moio  commissus  prt*  ?f^^^/ 
$on€ty  d  in  exeaUkme  for  the  said  seyeral  sums.  juogmen 

This  construction  of  the  words  is  genuine  and  proper  enough; 
and  if  the  copies  had  recited  the  judgment  to  hare  been  af- 
firmed before  three  Barons  of  the  Exchequer,  de  gradu  dt  tt 
coifj  and  three  justices  of  the  Common  Bench,  this,  thou)^  not 
formal,  and  ageeing  in  words  with*  flie  record  of  the  judgpnent, 
had  been  good  enough,  and  se  it  shall  be  intended  here. 

Many  cases  might  be  put^  where  in  hrour  and  affirmance  of 
judgments  the  like  constructions  hinre  been  made; 

But  posUo^  ied  mm  concesstTy  that  (Ms  which  is  recited  in  the 
capias  shall  not  be  intended  to  be  the  judgment  of  the  Court 
of  Exchequer  Chamber ;  and  so  that  the  prisoner  was  not  ill 
execution  for  this  12L ;  yet  I  cbnceive  clearly,  that  he  was  in 
execution  for  the  548/. ;  for  they  are  seyeral  judgments,  in  se^ 
▼era!  courts,  for  several  sums ;  and  the  capias  ad  saHsfbdend. 
is  pro  separaMttbus  damnis  prasdiciis  ;  and,  therefore,  the  mis^ 
awarding  the  process,  or  other  defect  as  to  the  one,  shall  not 
annul  the  execution  as  to  the  other. 

That  being  agreed,  then  the  case  by  admittance  still  is  thist 
-^A  capias  ad  sattsfbt.  issues  against  Jdmes  Brown,  ibr  two 
debts  upon  two  judgmentiB,  one  of  54B/.,  and  the  otfi^of  ISf. 
He  is  taken  in  execution  for  both ;  Irhich,  as  tb  one  of  thbito} 
eti.  the  548/.,  is  good  in  law^  but  void  as  to  tii^  >8/.  The'Ae^ 
riff,  or  warden  of  th^  Fleet,  sttflbUB  hiftr  to  eseupe,  and  the 
plaintiff  brings  an  action  of  debt'  for  560/.  entire!^  b^ing'fltift 
whole ;  and  the  defendant  demurs,  whereby  thd  pI6Jtttiff  on^ht 
deariy  to  be  barred  of  12/.,  part  of  the  debt  bf  500/.  wMffifer 
he  shall  be  bikri^  Of  the'whole,  or  tiM  be  shhU  i^eCoverlbt<'tini 
548/.  which  he  was  in  execution  for  ?  If  he  ought  to  rteoVef 
Ibrtbttpart^  th^n-eiHier  jnd^^nt  may  be  given  forsDHitidi 
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only,  mnd  be  barred  for  the  residue ;  or^  if  judgment  Ibr  tit 
whole,  he  may  release  the  residue.    And  as  this  caoee  k,  I 
oonceive,  though  the  demand  be  of  5601^  one  entire  somy  he 
may  recover  for  part,  and  be  barred  for  the  residue  ;  Ibr  it  ii 
not  like  to  the  cases  for  one  entire  contract,  but  the  deflsaad  of 
several  sums,  grounded  upon  several  debts,  and  summed  and 
totalled  upon  in  one.    As  if  a. man  bring  an  action  of  debt  of 
100/.  vix.lOL  upon  one  contract,  10/.  upon  another.  Sec  unie 
adio  accreoU  for  the  whole  lOOL ;  he  may  be  barred  as  to.  part, 
and  reckon  for  the  residue.    That  is  constant  experience  upon 
the  statute  of  2  E.  6.  for  not  setting  out  tithes,  unde  actio  oc- 
credt  for  the  said  100/. ;  yet  he  shall  recover  the  parts.    In  that 
case,  suppose  the  action  had  been  setting  out  wheat  so  much, 
and  for  not  setting  out  tithe  of  rakings,  unde.  actio  accreoU  tat 
the  whole  100/. ;  and  the  defendant  had  demurred  upon  the 
declaration,  the  plaintiff  would  have  recovered  for  the  wheat, 
though  the  law  was  against  him  for  the  rakinga ;  and  the  value 
appearing  in  the  declaration,  he  should  recover  pro  ianio^  and 
be  barred  for  the  residue;  the  judgments  here  are  distinct  re- 
cords, and  be  is  committed  in  execution  pro  separabiUbus  dammt 
prwdictis^  and  these  are  ascertained  in  the  Court ;  and,  there- 
fore, judgment  may  be  given  for  all,  or  part,  as  the  case  re- 
quires, notwithstanding  the  demand  be  of  one  entire  sum. 

P.  38  Eliz.  B.  R.  Wright's  case,  and  Mayor  and  Common- 
alty of  Wickbam.  A  fine  of  120  acres,  reversed  for  part  of 
them,  and  the  plaintiff  barred  in  the  writ  of  error  as  to  the  rest, 
whereof  he  had  made  one  feofiment;  and  yet  the  writ  of  error  is 
an  entire  writ,  and  grounded  upon  one  entire  record,  wheress 
in  our  case  they  are  two  several  records,  upon  which  the  case 
is  founded. 

In  Walker's  case,  3  Co.  24.  it  is  said  by  Popbam,  ^^  rent,  when 
reserved  upon  a  lease  for  years,  shall  be  apportioned,  if  in  an 
action  of  debt  the  lessor  demand  plus  quam  oporiet;  yet  upon 
nihil  debet  the  lessor  shall  be  apportioned  and  assessed  by  the 
Jury,  and  shall  be  assessed  for  the  residue."  The  case  will  be 
the  same  upon  demurrer,  if  the  certainty  appear  to  the  Court 
who  are  to  judge  of  an  apportionment ;  but  in  case  of  aa 
avowry  it  may  be  otherwise.  In  Moor's  Reports,  281.  Micb. 
3.  and  32  Eliz.  C.  B.  Rot.  2912.,  in  Batty  and  Trevillian's 
case,  a  reversion  was  devised  in  avowry  for  the  title  of  the 
rent  It  appeared  that  the  land  was  held  in  capHe^  so  that  tbe 
devise  was  void  for  a  third  part,  <^  he  shall  not  have  return  ibr 
any  part.  But  when  the  quantity  of  the  rent  is  agreed  ia 
pleading,  and  the  variance  is  only  upon  part  arrear,  tlier% 
though  he  avows  for  more  than  is  arrear,  yet  he  shall  have  re*, 
turn  for  that  which  is  arrear."    But  the  case  of  avowrjL  ^^^ 
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from  ati  actioh  of 'debt,  the  distress  cannot  be  apportioned^        1660. 
Ibooo^hTthe  rent  may  he  apportioned  by  tbe  Court. 

I  do  conceive^  in  this  principal  case^  there  being  two  jtidg^  ^ 

ments,  one  for  648/.  in  tbe  King's  B«nch,  the  other  for  12/.  in     BoucHsr 
tbe  Exchequer  Chamber,  he  might,  after  the  record  remitted, 
have  brought  tvro  several  actions  of  debt  upon  these  judgntents. 
Suppose  in  such  a  case^  or  in  anj  other  case,  the  plaintiff  have 
two  judgments,  and  two  executions,  and  the  defendant,  being  Where  plain- 
in  execution,  escape,  he  may  bring  an  action  upon  the  escape,  two%^s^^ 
and  set  forth  the  several  judgments  unde  actio  accrevU^  S^c.  /  menu  and 
and  the  bar  in  the  one  ease  is  not,  1  conceive,  a  bar  in  the  other*  f^^  ^^^^"1, 

•,,-.  ,  ...  ..  ,,  tions,  and  the 

For  though  the  escape  be  entire,  and  but  one,  yet  it  is  grounded  defendant 
Upon  several  jodgments ;  and  as  be  may  bring  one  action  of  ^|PS  ^^  ^^^' 
escape  upon  the  one  judgment,  and  another  upon  the  other  the  plaintiff 
judgment,  so  he  may  join  them  together;  and  still,  according  ^^7  bring  aa 
to  their  nature,  he  may  be  barred  in  the  one,  and  reckon  ia  the  the'^scaper 
other;  for  the  groiind  was  several.  and  set  forth 

Pasch-  12  Jac.  B;  R.  2  Cr.  337,— Audita  querela  by  Child  SenU^ff " 
agaiitst  Durrant,  sets  forth  a  judgment  obtained  by  Durrant  the  bar  in  the 
against  him  tn    damnisj    damages    14/.,  costs  5/.   10«.,    and  ®>^^ca^>^ 
error  in  the  Exchequer  Chamber^  and  judgment  afiirmed;  and  the  other. 
51.  lOs.  assessed  for  costs  for  delaying  execution  ;  that  between         *  - 
the  first  judgment  and  the  judgment  affirmed  he  released  to 
Child  all  executions  and  demands,  yet  he  had  sued  execution      ' 
as  well  for  the  fifdt  damages  and  costs,  as  for  the  costs  upon  the 
writ  of  error.    Upon  tbia  issue  that  be  had  not  released,  it  was 
found  against  him  for  Child,  and  adjudged,  though  the  exe* 
^ution  be  entire,  yet  it  is  no  cause  of  discharging^  tbeivhole; 
And  therefore  it  was  that  he  should  be  discharged  ft/dni/ the 
costs  and  damaglBs  in  the  first  judgment,  but  not  quoad  the 
second  costs.     Vide  South  and  Griffith's  case,  Mich.  IS  Car.  L 
1  B.  R.  1  Cr.  481. 

Another  objection  hath  been  made  upon  the  habeas  corpuff^ 
whereby  James  Browne  was  removed  from  the  Compter  to  the 
Fleet ;  because  it  was  directed  to  the  mayor  and  aldermen  and 
the  sheriffs  of  London  and  eorum  cuilibet  as  the  usual  course 
is;  and  yet  the  return  is  only  by  the  sheriiTs,  and  so  not  pur« 
suant  to  the  writ. 

To  this  I  answer  it  is  true,  if  a  Writ  of  error  or  other  writ  If  a  writ  of 
issue  for  removing  a  record  of  a  judgment  before  the  mayor,  other  wrU  is- 
aldermen  and  sheriffn,  they  cannot  return  a  record  of  a  judg-  sue  for  re- 
ment  before  the  sheriffs  alone,  28  H.  6.  A  writ  of  error  came  to  "oving  a  re- 
remove  a  record  of  a  judgment  coram  Johanne  JPrtsott,  the  judgment  be- 

record  was  not  removed,  because  the  pleas  and  records  are  f^^ethc 

'  ^  mayor,  alder- 

men, and  sheriffs  ef  London,  thfey  cannot  retura  a  record  of  a  jadgraent  before 
the  slKtiff»  alone. 
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All  wrHs  of 
kabeoM  eor- 
pm$  in  the 
Common 
Pleax  are 
^l^rounded 
upon  pnvi* 
le^e,  eithei 
OS  suing  or 
heing  sued 
there. 


eoram  Jokanne  PriioU  ei  ioetis  stdi.  So  a  writ  was  directed 
Thesaurario  ei  Baronibus  scaeearii  quia  in  recordoj  See.  coram 
vobisj  S^.  and  becaoae  the  pleas  were  coram  baronibus  only,  be 
was  forced  to  sue  a  new  writ ;  for  that  writ  would  not  remove 
the  record,  there  being  none  such.  But  that  case,  and  tbe  likof 
beinj^  upon  a  writ  of  error,  which  is  a  remedial  writ^  and  tbe 
foundation  of  further  proceedings  upon  it,  differs  very  much 
from  «  writ  of  habeas  corpus^  and  a  return  thereupon  ;  for  as  it 
is  said  in  the  case  of  the  City  of  London,  it  is  but  a  return  upon 
a  writ  of  privilege,  whereupon  no  issue  can  be  joined,  nor  writ 
of  error  lies  upon  an  award  in  it  s  but  it  is  only  to  ascertain  tbe 
Court  of  the  truth  of  the  matter^  It  requires  not  such  precise 
certainty  as  in  pleadings  and  other  proceedings:  it  is  sufficient, 
if  upon  the  return  the  party  be  brought  to  the  Court  when  be 
ought  to  have  his  privilege,  and  that  the  causes  of  his  imprison- 
ment  be  certified ;  for  the  Court  have  die  fruit  of  the  writ  by 
bringing  the  prisoner  before  them,  whereby  he  may  have  bis 
privilege,  if  there  b6  cause ;  for  all  writs  of  habeas  corpus  in 
this  Court  are  grounded  upon  privilege^  either  as  suing  or 
being  sued  here.  And  the  plaintiffs  in  those  other  suits  in 
which  he  was  arrested  have  no  wrong,  having  liberty  to  pro* 
ceed  in  this  Court  if  be  be  arrested  upon  mesne  process  and  ia 
execution ;  being  turned  over  he  is  stiU  in  execution  for  the 
same  debt. 

But,  Sdly,  there  is  another  clear  answer  to  be  given  to  this 
objection: -»A  writ  out  of  this  Court,  directed  to  the  mayor, 
aldermen,  and  sheriffs  for  execution  of  justice,  may  be  executed 
by  any  of  them.  Lord  Co.  Com.  foi.  161.  cites  King  and 
Hobbs'  case,  P.  45  Eliz.  though  a  letter  of  attorney  to  four  or 
three  jointly  or  severally  to  arrest  a  man,  two  of  them  msy 
arrest  him  ;  because  it  is  pro  bono  publico^  and  for  tbe  execiH 
tion  of  justice  in  our  case  the  restoring  his  liberty,  which  tbe 
law  principally  favours. 
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(Seep.21»iL  (i).) 

T^HOMAS  BURGONG  v.  RICHARD  SPURLlNG. 

Tr.  T  Car.  Rot.  373.  B.  R. 

IN  the  manuscript  the  special  verdict  is  stated  at  length :  but  the  Ceely*s  Re^ 
inbstarice  is  iri  Cro.  Car.  2t3.  gj^;  j^gg 

In  the  arguments  at  the  bar  for  the  plaintiff,  against -whom  judg-  No.  ill,  foU 
ment  was  given,  the  following  cases  were  Cited : — Rosewell  v,  Welch,  g  ^  w 
Hil.  IS  Jac.  Rot.  854. ;  Galloway's  case,  21  Eliz.;  Banting's  case,  MSS.  No.  40. 
4  Co.  29.  b.;   Orme  and  Bird,  Pasch.  9  Jac.  C.  B. ;  Popham's  case,  No.43.fol.254  . 
Djer  218.  pi.  b. ;  Br.  tit.  Presentation  al  egUse  52 ;  and  Smith  and  S.  C.  Cro.  Car. 
Stapleton's  case,  Com.  fol.  432.  b.  wfj^^*306? 

The  arguments  for  the  defendant  are  reported  in  the  manuscript  as 
follows : — 

^^  It  was  said  by  the  counsel  for  the  defendant,  and  resoWed  bj 
all  (a)  the  Court,  that  as  a  copyholder  has  but  one  evidence  for  his 
estate,  m.  a  copy  of  the  court  roll,  (from  which  he  deriyes  hii^ 
name,)  so  he  hath  but  one  means  of  transferring  his  said  estate,' 
which  is  by  surrendering  it  into  the  hands  of  the  lord  ;  and  this  Is 
perfected  by  the  lord  by  the  admission  of  the  new  copyholder.  ThU 
applies  only  to  the  case  of  passing  a  right — when  the  copyholde^/ 
wishes  to  transfer  his  estate  to  another  person,-^not  to  the  extin-' 
guishment  of  a  right;  for  then  a  common  law  conveyance  is 
sufficient,  as  a   release   by  one  who  hath  a  customary  right,  to^ 


i^ 


(a)  In  the  report  of  thif  case  in  No.      part  of  the  case  are  attributed  to  tht 
40.  of  Mr.  Hargrare's  Collection,. which      Judges,  teTerallj,  by  uapic* 
is  shorty  tererai  of  the  points  in  this 
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another  who  bath  possession  of  the  land  hM  another  purviemj  (t) 
which  is  a  customary  title  in  him  who  is  io  possession,  upon  which  the 
release  of  the  said  customary  right  may  enure,  4  Co.  %5  b.  Quiotoa's 
ease.  If  copyholder  in  fee  bargains  and  sells  his  estate,  by  deed  en- 
rolled, to  the  lord, — this  bargain  and  sale  was  adjudged  ia  the  cue 
of  one  Hnmerstone  (as  Justice  Jones  reported)  to  be  good,  beeanse  it 
operates  by  way  of  extinguishment  of  the  copyhold  estate ;  and  the 
lord  assents.  Bat  no  means  eaist  of  transferring  this  copyhold  estate 
but  by  surrender,  which  is  after  Tarious  methods ;  in  court  or  out  of 
court,  into  the  hands  of  the  lord,  of  the  steward,  or  of  two  tenants, 
in  person  or  by  attorney :  but  none  of  such  surrenders  are  perfect 
until  admittance ;  before  which,  although  the  right  in  point  of  Interest 
is  transferred  by  the  surrender,  still  the  possessory  right  remains  in 
the  old  copyholder.  And  for  this  reason  if  the  surrenderee  die  before 
admittance,  his  heir  shall  be  admitted ;  for  he  had  jus  ad  rem,  although 
not  jus  fin  re ;  and  therefore  he  cannot  punish  a  mesne  trespass :  but  the 
law  giTOs  this  action  to  the  old  copyholder  in  whom  the  possessory 
right  remains  until  admission  ;  and  this  not  only  against  any  stranger 
trespassing,  but  also  agifihst  the  lord  himself,  if  he  commit  a  trespass. 
And  the  lord  cannot  justify  it  by  reason  of  the  surrender ;  as  was  ad- 
judged in  the  case  of  Calmady  and  Hall  for  the  manor  of  Monetoa, 
in  Somerset,  according  to  the  reports  of  Richardson^  Chief  Justice. 
For  although  hb  assent  is  necessary,  and  the  purchaser  must  be 
admitted  by  him,  still  all  the  estate  passes  from  the  copyholder,  aod 
the  lord  is  but  the  conduit  by  which  the  customary  estate  passes  to 
the  purchaser,  no  interest  being  taken  from  the  lord :  but  his  asseat 
only  is  wanted.  From  which  it  follows  that  the  admission  by  the 
lord  does  not  Tary  the  surrender. 

If  a  surrender  be  to  the  use  of  A.  for  life,  the  lord  cannot  admit  A 
in  fee,  4  Co.  29.  b.  Bunting's  case. 

It  also  follows  that  divers  acts  of  the  lord  amount  to  an  admit- 
tance, and  actual  admittance  is  not  always  necessary.  If  the  lord  ac* 
cept  rent  of  the  purchaser  as  of  his  customary  tenant,  this  act  amouots 
to  admittance  of  him  ;  otherwise,  if  he  accept  this  rent  with  other 
rents  of  the  manor,  as  was  adjudged,  Hil.  13  Jac.  Rot.  854,  in  this 
court  between  Rosewell  and  Welsh ;  for  his  assent  to  the  said  sur- 
render only  being  necessary,  this  his  act  declares  it.  And  this  sur- 
render rests  no  interest  in  the  lord  ;  for  the  absolute  right  is  transferred 
to  the  surrenderee,  and  the  possessory  right  is  continued  in  the  old 
copyholder.  For  this  reason  the  lord  cannot  punish  any  trespan 
committed  between  the  surrender  and  admittance. 


(i)  The  words  translated  by  those  in  Italics  are  not  perfectly  clear  to  t^t 
Editor. 
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But  when  it  is  pleaded  tbat  by  the  larreodar  a  cnstomarj  right  if 
transferred  to  the  surrenderee,  this  is  meant  of  a  complete  sorrender^ 
as  that  in  coart,  or  oat  of  court,  tn  ike  hands  of  the  lord  himself.  Now 
the  surrender  to  Thomas  Hntchinson  was  made  ont  of  court  to  the 
stewardy  which  ought  to  be  presented  at  the  neat  ooart ;  and  before 
such  presentment  made  nothing  passes  by  this  to  the  surrenderee, 
neither  in  point  of  interest  or  po8session,-*-Hio  right  nor  possession  ; 
and  it  is  good  only  at  a  contingency,  viz.  If  it  be  presented  accord* 
ingly, — if  not,  it  is  Toid ;  and  merefy  void  from  the  begimniagy  and 
not  avoided  (as  hath  been  objected)  by  the  performance  of  the  con- 
dition. Then,  when  the  second  surrender  is  made  to  the  use  of 
William  Jackson  before  the  first  was  avoided,  this  binds  the  surren* 
deror,  and  all  who  claim  under  him.  Upon  this  contingency  it  is  also 
good,  viz.  if  the  first  be  not  perfected  by  presentment  at  the  neat 
court.  But  if  it  be  presented,  then  the  second  surrender  becomes 
Toid  by  an  after  act,  and  of  no  effect  against  Hutchinson.  In  our 
case  the  first  surrender  not  binding  the  right  until  presentment  which 
was  never  made,  the  second  being  perfected  is  valid  against  Thomas 
Jackson,  and  alLwho  claim  under  him,  one  of  whom  the  plaintiff  here 
is*  And  as  the  surrender  never  bound  the  old  copyholder  from  coun- 
termanding it,  it  is  but  begun,  and  shall  not  bind  the  right  till  it  be 
perfected  by  presentment ;  when  the  right  will  be  bound,  but  not  the 
possession,  till. admittance. 

A  feoffment  is  made,  and  livery  and  seisin  within  the  view  ; — this 
livery  is  not  perfect  before  entry  by  the  feoffee,  nor  till  then  shall  It 
bind  the  right.  Suppose  that  before  the  entry  of  the  feoffee  the  feof- 
for should  make  a  feoffment  to  another,  and  execute  this  by  livery, 
the  second  feoffment  is  good  against  the  feoffor  himself,  and  all  who 
claim  under  him,  the  first  feoffee  only  excepted.  And  it  is  valid  upon 
this  contingency,  viz.  if  the  first  feoffee  enter  not :  but  if  he  enter 
and  execute  the  first  livery,  the  second  feoffment  b  void. 

A  man  makes  a  lease  for  so  many  years  as  J.  S.  shall  name ;  in 
this  case  the  lessee  has  no  interest  in  the  land  until  J.  S.  mentions  the 
number  of  the  years ;  for  perhaps  J.  S.  will  never  mention  them,  and 
then  the  lessee  shall  not  have  the  land,  wherefore  the  lessee  will  be  a 
trespasser  if  he  enter  before  such  naming  of  the  years,  Com.  foL  7.  a* 
Fogassa's  case.  Now  suppose  that  before  the  naming  of  the  number 
of  years  by  J.  S.  the  lessor  lease  the  lands  to  J.  JX  for  twenty  years^ 
this  lease  binds  the  lessor  and  all  persons  plaimlng  under  him,  the 
first  lessee  only  excepted  j  and  it  shall  be  valid  against  him  also  upou 
this  contingency,  viz.  if  J.  S.  never  mentions  the  years,  otherwise 
not.  But  if  I  make  a  lease  for  twenty  years  to  A.,  and  on  the  same 
day  make  a  lease  for  the  same  term  to  B.,  this  latter  lease  is  simply 
void^  and  the  second  lessee  shall  not  have  the  landi  although  the  first 
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lessee  surrender  or  commit  a  forfeitare  within  the  term,  Com.  fol.  41S. 
Smith  and  Stapleton's  case*  The  reason  of  this  difference  It,  that  ia 
the  case  last  cited  the  first  lease  Mnd$  ike  Merest  of  ike  iandj  aad 
not  the  lessor  only,  wherefore  as  the  lessor  hath  not  power  to  cob* 
tract  for  the  possession  and  interest  of  the  land,  the  second  lease  is 
absolntel  J  void,  and  cannot  be  made  good  by  any  after  matter.  So  it 
is  if  the  first  lease  be  made  to  begin  at  a  fotore  day,  for  by  6its  the 
lessee  hath  a  present  interest  in  the  term :  but  when  the  lease  is  made 
for  so  many  years  as  J.  S.  shall  name,  althoegh  the  lessor  himself  is 
bound,  yet  the  interest  is  not;  for  before  the  years  shall  be  specified, 
the  lessee  hath  no  interest  in  the  land,  and  when  the  years  are  specified, 
it  is  called  an  interest  from  the  beginning  by  relation.  On  this  ac- 
count the  second  lease  is  not  void  in  its  creation  :  but  it  is  Toidabls  if 
J.  S.  specifies  the  number  of  years,  otherwise  hot. 

If  a  man  grant  the  next  avoidance  of  the  church  of  Dale  to  J.  S., 
and  afterwards  grant  the  next  aToidance  of  the  same  church  to  J.  D., 
this  second  grant  is  absolutely  Toid ;  for  the  first  grantee  taking  the 
interest  and  right,  the  grantor  had  no  power  to  contract  for  this  agaia. 
But  if  I  coTonant  and  grant  with  J.  S*  that  if  he  pay  me  101.  at  HU 
chaelmas  he  shall  ba?e  the  next  avoidance  of  the  church  of  Dale,  ia 
this  case,  if  I  before  Michaelmas  grant  this  to  J»  D.  this,  because  the 
former  did  not  bind  the  interest,  is  good  upon  a  contingency,  on.  if 
the  first  grantee  do  not  pay  the  money  at  Michaelmas;  otherwise  not 

If  I  bargain  and  sell  land  to  A.  and  his  heirs,  and  afterwards  bar- 
gain and  sell  it  to  B.  and  his  heirs,  if  the  first  bargainee  enrol  his 
deed  within  the  six  months,  the  second  bargain  and  sale  is  Tbid.  Bet 
If  the  first  be  not  enrolled,  the  second  is  valid,  inasmuch  as  the  first 
does  not  bind  the  right. 

If  I  grant  a  reyersion  to  J.  S.,  this  does  not  bind  the  right  until  mj 
tenant  be  made  privy  to  it,  and  attorns.  Now  suppose  I  grant  the  same 
reversion  to  another  person,  this  second  grant  is  good  upon  this  coo* 
tingency,  viz.  if  the  tenant  never  attorns  to  the  first  grantee,  or  if  tlis 
second  grantee  first  obtain  his  attornment. 

If  a  man  malLC  a  feoffment  and  a  letter  of  attorney  to  make  livery, 
this  feoffment  shall  not  bind  the  right,  nor  by  force  of  this  is  the  estate 
out  of  the  feoffor  before  livery  ;  wherefore  the  feoffor  hath  power  to 
charge  the  land  by  a  second  act,  by  feoffment,  lease,  grant,  &c.  which 
ease  does  not  differ  from  ours,  except  inasmuch  as  there  the  letter  of 
attorney  is  revocable,  here  this  inchoate  surrender  cannot  be  counter* 
manded. 

If  a  copyholder  in  fee  surrender  to  the  use  of  his  will,  the  fee,  u* 
cording  to  Fitche's  case,  4  Co.  36.  a.,  continues  in  the  copyholder, 
wherefore  he  hath  power  to  charge  it  by  leases  within  the  custom,  or 
|b^  another  surrender* 
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(c)  If  I  ackDOwledge  a  fine  in  the  TacatioB  before  a  Judge,  and 
afterwards,  in  the  same  vacation,  acknowledge  another  fine,  of  the 
eame  land,  before  another  Judge,  in  this  case,  if  the  day  of  acknO|^. 
lodgment  be  certified,  and  the  second  acknowledgment  be  first  cer- 
tified and  recorded,  and  afterwards  the  first  acknowledgment  is  re- 
corded, the  second  shall  be  avoided  by  the  statute  of  27  Eliz.  c.  4. 
by  averment  of  the  fraud.  But  if  no  day  of  acknowledgment  be  cer- 
tified,  the  second  acknowledgment  shall  stand.  For  the  right  was  not 
bound  by  the  fine  until  the  recording  it  Therefore  if,  previously,  the 
conusor  make  a  feofiment,  or  lease  for  years,  this  feofiinent  or  lease 
shall  be  good  upon  a  contingency^  viz.  if  the  acknowledgment  be  not 
recorded;  otherwise  not. 

So  in  our  case,  although  the  surrender  be  not  revocable,  yet  the 
right  is  not  bound  until  presentment  at  the  Court :  but  the  estate  in 
right  and  possession,  and  for  the  purposes  of  charging  the  land,  (d) 
continues  in  the  old  copyholder  until  presentment.  If  the  presentment 
be  made,  the  mesne  incumbrances  of  the  old  copyholder  are  avoided  by 
relation :  but  if  it  be  never  made,  they  shall  be  good  against  all  per- 
sons whatever.  Therefore,  when  Jackson  surrendered  out  of  Court 
to  the  steward,  to  the  use  of  Hutchinson,  and  afterwards  to  the  use 
of  William  Jackson,  if  the  first  had  been  presented  at  the  next  Court, 
the  relation  of  the  presentment  would  have  defeated  the ,  second  sur- 
render, although  William  Jackson  was  admitted :  but,  as  it  was  not 
presented,  the  second  surrender  is  good.  For  if  Thomas  Jackson  had 
made  but  one  surrender,  viz.  that  to  Hutchinson  out  of  Court,  and  it 
had  not  been  presented  in  Court,  undoubtedly  Thomas  Jackson  would 
have  his  customary  estate  back;  and,  consequently,  William  Jackson, 
the  second  surrenderee,  by  claiming  under  him. 

All  the  Judges  agreeing  on  the  point,  judgment  was  therefore  given 
against  the  plaintifi*. 


(c)    The   brerity  with   which   this         (4  This  report  leems  to  cwnfinii  the 

illostration  it  stated  in  Cro.  Gar.  284.  doobt  of  Chief  Baron  Gilbert,  when 

was  one  inducement  to  the  printing  of  commendng  on  this  case.    The  Law  of 

this  more  correct  and  more  useful  re«  Tenures  281.,  4th  edit, 
port  of  the  case. 
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B. 

(P.27.  n.  (*).) 

REEVE  V.  MULSTON. 
Mich.  10 Car.  l.B.  R. 

The  report  of  this  case  in  No.  481 1  of  the  Harlefao  oiaBiiscripti  b 
replete  with  interesting  illustrations  of  the  subject:  but  the  statement 
in  the  text  clears  the  point  sufficiently  for  the  purposes  of  8ir  Orlan^ 
Bridgmau's  illustrations. 


arfl:.  MS.     No. 
65.  fol.74. 
S.  C.  1  Ch.  Ca. 
4.  E.  U. 
(2  Freem.  163. 
Ld.  Ch.  Not- 
ftjagh.  MSS. 
rrolegomena 
of  Equity  of 
Ch.  10  8.  %h, 
(a).   H. 


c. 

(P.  50.) 

ALFORD'S  Case.  • 

Hil.  13  &  14  Car.  S. 

The  30th  of  January,  the  Lord  Chief  Justice,  Lord  Chief  Baron, 
and  myself  (b)^  were  called  as  assistants  by  my  Lord  Chancellor,  to 
hear  a  cause  formerly  heard  before  the  Master  of  the  Rolls. 

The  case  was  this  in  effect.  John  Alford,  seized  of  the  maoor  of 
Hamsey,  settles  it  (or  so  much  of  it  as  was  now  in  question)  upon 
himself  for  life,  and  after  to  the  use  of  Frances,  his  wife,  for  life,  (re- 
mainder to  his  first  and  other  sons,  but  he  died  without  issue,)  re- 
mainder to  his  brother.  Sir  Edward  Alford,  for  life,  remainder  to  his 
first  son  in  tail,  and  so  to  the  second  and  third  and  other  sons  of  Sir 
Edward  in  tail,  with  remainders  o?er.  And  John  Alford  reserres 
unto  himself  a  power  to  make  leases  for  twenty-one  years. 

JanuarHSj  1648,  John  Alford,  reciting  his  power,  makes  a  lease  to 
Sir  Henry  Goring  and  others  for  twenty-one  years,  upon  trust  to  per- 
mit him,  the  said  John  Alford,  during  his  life,  to  receive  the  profits  to 
his  own  use,  and  after  his  death  they  should  permit  Frances,  his  wife, 
during  her  life,  to  receive  the  profits  to  her  own  use ;  and  some  other 
uses  (were)  therein  expressed.  And  upon  further  trust  that  the 
trustees  after  the  death  of  Frances,  during  the  residue  of  the  said  term 


(a)  For  an  account  of  Lord  C.  Not- 
tingham's MSS.  see  Mr.  Hargrave's 
Preface  to  the  ''Jurisdiction  of  the 
House  of  Lords,"  clii.  See  also  Amb^ 
ler713;  Dickens  232;  2  Eden  58;  3 
Vcs.  581;  4  Ves.  195;  5  Vet.  853; 
10  Ves.  582;  and2Swanst.  5,6, 11>44. 


Several  copies  of  these  valuable  mann- 
scripta  are  extant. 

(6)  Mr.  Umfreville  notes  this  and 
similar  expressions  in  other  parts  of  tha 
MS.  as  shewing  that  it  is  the  geniuiiQ 
production  of  Orlando. 
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of  twenty-one  yean,  thmild  permit  such  penon  or  penoos  as  the  laid 
John  Alford  shoald  at  aoy  time,  daring  hb  life,  by  writing  by  liim 
sigaed  and  sealed,  or  by  bis  last  wili  in  writing,  to  snch  purpose 
nominate  and  appoint;  and  for  want  of  snch  nomination  and  ap- 
pointment, and  after  the  death  of  such  person  or  persons  so  nominated 
and  appointed,  the  lieirs  of  the  said  John  Alford  to  take  and  receive 
all  and  singular  the  rents,  issaes,  and  profits  of  the  premises. 

And  by  deed  poll  of  the  same  date,  reciting  that  by  another  inden« 
tare  between,  &c.,  of  the  same  date,  he  had,  by  a  trust  therein,  limited 
and  appointed  his  wife  to  pay  certain  rents  to  such  persons  as  by  hit 
last  will,  &c«,  he  should  appoint,  and  by  a  like  trust  in  the  said  in* 
Venture  expressed  he  had  limited  the  trustees  to  permit  such  person 
and  persons  as  he  should  by  any  writing,  kc.  or  last  will,  ftc,  to  sud» 
purpose  nominate  and  appoint,  to  take  and  receive  all  the  rents  and 
profits  of  the  said  manor  after  the  death  of  the  said  Frances;  and  dur^ 
ing  the  term  granted  and  limited  by  the  said  indenture,  the  said  John 
Alford,  iy  pursuance  of  the  intent  of  the  said  indenture,  did  by  the  said 
indenture  nominate  and  appoint  the  eldest  son  of  William  Alford,  (a 
younger  son  of  his)  to  have  out  of  the  said  residue  60/.  per  annam 
daring  the  said  term ;  and  his  two  younger  sons  to  have  60L  a-piece; 
and  Sir  Edward  Alford,  his  brother,  to  receive  the  residue  of  the  said 
residue  of  the  said  rents  and  profits  limited  to  be  paid  by  the  said 
Frances  Alford,  and  also  to  take  and  receive  after  the  death  of  the 
said  Frances  the  residue  of  all  and  singular  the  rents  and  profits  of 
the  said  manor,  during  the  residue  of  the  said  term  then  to  come,  to 
his  own  use,  according  to  the  true  intent  and  meaning  of  the  trust  of 
the  said  indenture* 

John  Alfoid  dies  the  same  night,  Jan.  3, 1048,  leaving  two  daugh* 
ters  his  heirs,  Jane  Ersfield,  and  Elisabeth,  now  married  to  Bicker* 
sUff. 

Sir  Edward  Alford  died  intestate,  Sept  1653,  leaving  John  hb  son 

and  heir. 

Jane  Ersfield  alsq  dies,  John  Ersfield  being  her  son  and  heir. 

The  Lady  Alford  takes  administration  of  the  estate  of  Sir  Edward.  ' 

Frances  Alford  was,  by  the  will  of  John  Alford,  made  anno  1043, 
(before  the  lease  made  by  John  Alford)  made  his  executrix,  and  proved 
the  will ;  and  having  survived  Sir  Edward  and  her  daughter,  Jane 
Ersfield,  in  1069,  makes  her  will,  and  Eliz.  Bickerstaff,  her  daughter^ 
jexecntrix. 

Sir  Henry  Goring,  and  the  other  trustees,  exhibited  flieir  bill, 
setting  forth  the  whole  matter,  and  the  seveiml  pretensions;  and  pray 
an  interpleader,  and  the  direetion  of  the  CSonrt  to  whom  they  shall  pay 
the  profits.  « 

The  Master  of  the  Rolls— decrees  it  to  Elizabeth  Bickentaff; 


586  .4ppendi9». 

and  the  rUMwntLpfmr  lo  Uk  decree^^  Itt^  He  coffoeifed  4bid  WyUiB 
indenture  Jehn  Alfofd  had  repened  fe  himi^f  e-power  to  nonitele 
one  who  should  :take  for  life  only,  end  no  vore;  beeinee  boliarfied 
it  after  the  death  of  audi  person  §o  nominated  and'iQiipoioted^  to  Mi 
right  heir  to  receiTO  the  profits*  And  that  hy  the' deed  poll^  tlMngh 
he  did  appoint  Sir  Edward  to  receive  the  same  genemlly,  doling  the 
residue  of  the  term,  y»t  it  was  to  be  intended  for  his  life^  for  ho  no> 
Bloated  not  his  heirs  or  eiecntors.  And  it  refers  to  tlio  other  dMd, 
for  he  mentiohs  that  ^^  in  pnrsaance  of  the  intent  of  the  Indentfe  he 
did  limit,  ke.  ;^  and  the  close  of  the  indeotofe  ia^^^^aeooiding  to  the 
tme  meanbg  of  the  indenture;'*  and  the  interest  of  the  term  being  b 
others,  and  he  liaTing  no  power  but  to  limit  for  life  of  Sir  .Edward,  it 
shall  go  to  the  surriTing  heir  of  John  Alfoid^  who  la  also  Ine  oneeu* 
triz,  being  ezecntrix  of  the  ezecdtrix ;  and  he-  ooneeivod  the  heirs 
took  (as  pur^asers,  as  I  apprehend),  and  in  a  doubtibl  case  ooglitte 
be  favoured* 

Upon  the  rehearing  we  agreed,  first,  That  admitting. any  thieg 
vested  In  the  hdrs  of  John,  be  it  by  a  possibility  or  trust,  it  iUiiifei 
to  Eliiabeth ;  for,  though  John  Ersfield,  the  son' of  Jano,  was  a  co- 
heir at  the  time  of  the  death  of  Frances,  when  It  was  to  taito  offset; 
yet  by  the  death  of  John  Alford,  Jano  lieing  then  a  coheir  with  Eli- 
sabeth, it  vested  in  her  and  Elitabeth  together,  be  It  possibility  or 
Interest,  whatsoever  you  will  call  it,  and  so  snrvivod  to  Elisabeth. 

But,  Sdly,  we  held  (and  Indeed  that  point,  and  the  grounds  where- 
upon the  Master  of  the  Rolls  decreed  It,  were  in  a  manner  waived  by 
the  counsel,)  that  the  word  <^  heirs'*  could  not  vest  any  estate  in  the 
heir  (it  being  a  chattel),  bat  such  as  would  result  to  John  Alford 
himself ;  and  being  words  of  limitation,  and  no  heir  in  being,  and 
parties  tmienatiy  they  cannot  take  as  heirs.  It  hath  been  often  ad- 
A  derise  of  a  judged  a  devise  of  a  term  to  a  man  and  his  heirs,  (or  heirs  males  of 
ai^hisbdTs^   his  body,  with  remainders  over),  vested  in  the  first  devisee;  and  in 

(or  heuv  males  Busby  Mansell's  (c)  case,  which  concerned  Sir  John  Aubrey,  it  wu 

of  his  body) 

with  remain-     after  solemn  argument  adjudged  in  the  Eiehequer,  that  one  having  a 

int£e^t^^  term,  devised  the  profits  of  the  land  to  his  wife  for  so  many  years  as 

devisee.  she  should  live,  remainder  to  his  eOn  for  iifis^  remainder  to' tho  heirs 

male  of  the  body  of  his  son,  that  it  was  adjodged  a  void  remainder ; 

and  it  was  said,  if  a  term  be  assigned  in  trust  lor  another,  and  the  heirs 

males  of  hia  body,  with  remahder  over,  it  vests  lu'his^  esecntoiu* 

And,  thirdly,  we  held  that,  upon  consideration  of  both  the  deeds, 

John  AUbrd  left  hhnaelf  a  power  upon  the  Indeature,  to  mppobxi  the 

tms|t  during  the  Urm^  and  net  only  far  Hfoof  tho^  perabn  appointed  ; 

for  the  fir^t  wards  aie^  ^<  during  tho  term^  to  recefaw  tho  i^rolits,'*  and 

the  words  <<  after  the  death  of  the  person  so  nominated"  are  but  by 

'   *  '     ■■■>;■■■■      II ;      I  ■    I  ■  I         fa  ■■■*    1  I  ii   iw)    ■  i^«i  'm    ^M  ■     ■ 

- .        .    ■  .J.J    • 

'   (c)  Cited  in  Petty  p.  Goddard,  p.  56  above. 
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InpHcaUon,  and  indeed  to  be  understood  ai  the  fknlt  of  the  cl^rk  for 
<<  want  of  appointment,"  or  <<  after  the  estate  appointed  (if  appointed 
bat  for  life)  be  determined',"  <^  then  to  his  right  heirs." 

And  the  latter  deed,  which  makes  no  recital,  bat  snpposing  a  power 
to  limit  it  daring  the  whole  term,  and  limiting  it  to  Sir  Edward  daring 
the  term,  makes  it  clear,  as  also  his  appointing  of  rents  to  othen 
daring  the  term* 

Bat,  fonrthly,  admitting  he  had  reserred  to  himself  a  special  power 
to  limit  it  bat  for  life,  yet  the  rest  of  the  trast  retamed  back  to  him 
in  interest,  and  by  Tirtae  thereof  he  had  power  to  dispose  of  the 
trast  daring  the  whole  term  ;  and,  though  it  was  objected  that  thongh 
the  residae  of  the  term,  after  the  death  of  the  party  nominated,  should 
result  back  to  John  Alford,  yet  tliat  was  but  as  a  possibility ;  as  if 
termor  for  years  grant  it  for  life,  tliere  remains  to  him  but  a  possibility 
which  he  cannot  grant  over ;  yet  it  was  not  regarded,  for  there  is  a 
residue  of  a  trust  resulting  to  him  in  nataral  equity.  The  trustees 
cannot  hare  it,  and  it  is  against  no  rule  of  law  that  he  should  dispose 
of  it ;  and  admitting  he  had  recited  his  power,  and  expressed  that  he 
had  made  the  appointment  by  ?irtae  of  his  power,  the  law  will  draw 
it  out  of  his  general  power  or  interest,  «l  res  valeai.  See  Clere's  case, 
6  Co.  18. ;  and  Spark's  case  (d)y  Tr.  43  Eliz.  Grant  to  one  for  life, re- 
mainder to  his  executors ;  his  administrators  shall  hare  it,  and  there- 
fore it  is  in  his  power  to  dispose  it. 

(e)  Bat  the  great  doubt  of  the  case  was  this  (which  was  not  in- 
sisted on  at  the  Rolls)  that  upon  the  lease  for  years,  John  Alford 
having  limited  tlie  trust  to  himself  for  life,  remainder  to  his  wife  for 
life,  he  could  limit  none  over ;  and  it  was  said  to  be  the  opinion  of 
the  judges,  that  Manning's  case,  8  Co.  95.  was  nut  to  be  enlarged ; 
and  therefore  a  devise  of  a  term  to  A.  for  life,  remainder  to  B.  for 
life,  remainder  to  C.  for  life,  they  held  to  be  void  as  to  C;  and  it  shall 
be  so  in  a  trust,  if  so  in  a  devise. 

But  the  Chief  Baron  and  myself  (the  Chief  Justice  not  gainsaying  I>c^^  of  a 
it)  held,  that  such  a  devise  was  good  :  for,  as  the  Chief  Baron  said,  life,  remainder 
the  candles  are  lighted  all  at  once,  and  they  are  all  persons  in  essey  ^maii^eru! 
and  no  danger  of  perpetuities.     But  whether  a  devise  in  such  a  case  ^«  for  life.  Is 
to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.  for  life,  re-  But  whether  m 
mainder  to  the  first  son  of  C.  and  the  heirs  males  of  his  body,  there  ^^^^^'^ 
being  no  son  m  esse^  we  did  not  touch  (though  I  think  that  is  not  to  B.  for  life, 
good,  because  there  must  be  an  estate  Tested;)  and  by  the  rule  of  c.  for  life,  re- 
Manning's  case,  in  an  executory  devise,  the  last  devise  must  be  sup-  fi|^j||[^^  ^  n^ 

posed  first ;  and  by  that  construction  the  devise  to  the  son  not  and  the  hein 

I     •  -  males  of  his 

(4  TbU  caae  is  inMS.inHarg.  MS.         (e)  SeeFearae,  CR.  403.$  a&4469«  b^'^^nte 
No.  12.  foL  313.;  and  in  Cro.  Eliz.  666.      7Uicdit.  .  ette^htfood, 

&c.  and  many  other  printed  rcporte,  «»msA)ubt- 
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in  eue  canoot  be  Tested  and  lodged^  so  mi  to  raise  np  the  others 
upon  it. 
A  trust  of  a  Bat  io  our  case^  being  a  tmst,  ve  clearly  be  Id  the  trast  might  be 

^no^der  1^°>'>^»  ^'  ^  ^^^^  ^  ^*  ^^'  ^^^^9  remainder  to  B.  for  life^  remainder  to 
to  B.  for  life,  C.  for  life,  with  other  remainders  o?er  to  persons  in  esw;  for  the 
for  life,  with  '  trustee  cannot  have  any  thing  to  his  own  use,  and  they  are  to  pursue 

other  rem^-  ^^  directions  of  the  trustor,  and  he  may  discharge  any  trust  for  him- 
otn  oyer  to  #  ^  *»        < 

penoDs  in  ewe,  self;  and  I  held  that,  in  case  of  a  trust,  the  trust  of  the  term  might  be 

BoineZeoft^  limited  o?er  to  persons  not  in  e«#e/  and  frequent  practice  had  been 

^!ut^^  accordingly.    And  I  after  asked  the  Chief  Baron's  opinion,  and  he 

be  limited  orer  clearly  agreed  with  me  in  it.   And  I  laid  this  for  a  ground,  that  where 

^  £2^°*  ^^   it  shall  not  be  a  perpetuity,  if  a  freehold  were  limited  in  use,  it  shall 

Whore  itshaU    ^^^  |^  ^^i^  Iq  the  like  limitation  of  a  trust  of  a  term ;  and  that  such 
not  be  a  perpe- 
tuity, if  a  free*  limitations  of  terms  shall  not  be  ayoided,  but  where  they  tend  to 

mited  in  nae*     create  perpetuities.  It  was  said,  if  a  term  be  granted  in  trust  for  A.  and 

it  shall  not  be  the  heirs  of  his  body,  and  after  in  trust  for  B.  and  the  heirs  of  his  body, 
yoidinthe  ^'  ' 

like  limitotion  that  A.  dying  without  issue,  it  hath  been  decreed,  his  executors  or  ad* 

term  •  and  *   ipiuistrators  shall  ha^e  it,  and  not  he  in  the  remainder  ;for  that  it  shall 

such  limita-      fpiiow  the  rule  of  law  io  like  cases  upon  a  devise.    But  I  think  there 

uons  of  terms 

shall  not  be      was  but  one  such  case,  and  I  doubt  of  it ;  for  there  is  no  danger  of  a  per- 

ii^m  ticf^  petulty •  A.,the  ceHuique  trust,  might  have  compelled  the  trustees  to  hate 

tend  to  create  executed  an  estate,  as  it  was  adjudged  in  the  Hampden's  case,  who 

Ifa  term  be  ^^^  devisee  of  a  term  to  him  and  the  heirs  of  his  body,  with  remainder 

SosUor^A  ^^^^*    ^^^7  therefore,  there  is  no  inconvenience  ;  and  the  trustees 

and  the  heirs  may  pursue  the  intention  of  the  trustor,  without  prejudice  in  law. 

and  after  la.  ^^  ^^®  Hambden's  case, 

trost  for  B.  Jq  ^he  principal  case  the  decree  was  reversed,  and  decreed  for  the 

and  the  heirs  *  ' 

of  his  body.       Lady  Alford,  and  not  for  the  son  who  had  the  freehold  ;  for  it  ap- 

VM«re,  whether  Peered  to  be  a  term  in  gross,  and  nothing  appeared  of  an  intention  in 

to  b^dJ^CT(S*'^  any  of  the  persons,  either  John  Alfoid,  or  Sir  Edward  Alford,  that 

to  theezecu-     it  should  wait  upon  the  freehold. 

nistratorsofA.       ^°  ^^'^  ^^  Maynard  said,  that  about  7  Car.  my  Lord  Coventry 

adjudged  that  a  devise  to  A.  for  life,  remainder  to  B.  for  life,  re- 
mainder to  C.  for  life,  was  good  to  C;  and  the  case  was  said  to  be 
between  Poody  and  Barker. 

PoUezfen>31.  And  a  case  was  cited  to  be  decreed  about  a  year  since,  by  the  ad- 
vice of  three  judges,  between  Flower  and  Aprice,  of  a  trust  of  a 
^  term,  with  several  remainders,  to  one,  two,  and  other  sons  ;  which 
was  agreed  to  be  naught,  as  tending  to  a  perpetuity.     Query  the 


8  MaU^  1038)  14  Car.  A.  possessed  of  a  term,  for  years,  devised  it 
to  his  wife  for  eighteen  years,  and  after  to  B.,  his  eldest  son  for  life, 
and  after  to  the  eldest  issue  of  B.  for  life,  and  died ;  and  after  the 
eighteen  years  B.  entered,  and  was  possessed  j  and  after  had  issue  a 
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Mft,  and  after  makes  a  feoftnent  Id  fee,  aod  dies.  This  shall  not  de^ 
stroy  the  son's  estate, he  being  burn  before  the  feoffment;  and  so  it  was 
resolred  and  certified  by  Jones,  Croke,  and  Barklej  ;  and  the  Lord 
Keeper's  opinion  was  accordingly  between  Cotton  and  Heath,  re« 
ported  by  Rolls. 


D. 

(P,  70.  n.  (&). ) 

The  foregoing  jndgment  contains  an  accoimt  of  the  old  law  npoii 
weights  and  measures,  and  may  explain  some  points  on  the  subject 
which  has  recently  been  much  considered.  The  result  of  the  late  im* 
portant  inquiries  is,  that  the  numerous  early  statutes  will  probably  be 
repealed,  and  more  uniform  and  less  fluctuating  regulations  introduced. 
As  many  learned  individuals  and  public  bodies,  both  in  Great  Bri- 
tain and  abroad,  differ  in  cpitnan  with  regard  to  the  proposed  new 
standards,  the  following  references  may  be  acceptable  to  future 
inquirers  :— 

1240.    Narraliuncuia,  &c.  Cotton.  MSS.  Julius,  D.  2.  p.  148. 
1768,)  Reports  of  a  Committee  of  the  House  of  Commons,  ap« 
1750.)      pointed  to  enquire  into  the  original  standards  of  weights 
and  measures  in  England.  .For  these  reports,  which 
were  printed,  see  also  the  Report  of  the  Committee  of 
the  House  of  Commons  of  1814.     And  see  Dr.  Kelly's 
metrology. 
1765.    Bill  printed  upon  these  Reports,  which  did  not  pass. 
1779.    A  proposal  for  uniformity  of  weights  and  measures  in 

Scotland. 
1788.    Report  of  the  French  Commissioners,  printed  in  the  Me« 
moirs  of  the  Academy,  1701. 
Sir  G.  S.  Evelyn's  papers,  printed  In  the  Philosopblolil 
Transactions,  and  many  other  papers  in  the  same  cdU 
lections.  «      ' 

1814.  Report  from  the  Committee  of  the  House  of  Commons j 
1814;  also  reprinted  in  the  Philosophical  Magazine^ 
Vol.  XLIV.  p.  171. 
1817.  Article  on  weights  and  measures,  by  Dr.  Olinthus  Gregory, 
published  in  the  British  Review,  Vol.  IX.  p.  ]  69. ;  and 
afterwards  printed  separately. 
1819.  First  Report  of  the  Commissioners  appointed  by  His 
Majesty  to    consider  the  subject  of  weights  and  netfi 
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itifis.    tUprinled  ia  tbe  FhiUgophical  MagaiiQe,  Vol.; 
LIV.^172. 
Second  Report  of  the  Mine  Commissioners* 
1891.    Third  Report  of  the  same  Commissioners)  Philosophical 

Magasine,  Vol.  LVII.  p.  359. 
1821.    Report  from  the  Committee  of  the  House  of  Qpmmons  on 

weights  and  measures,  ib.  p.  436. 
1821.    Report  upon  weights  and  measures,  by  John  Quincj  Adams, 
Secretary  of  State  of  the  United  States,  prepared  in  obe« 
dience  to  a  Resolution  of  the  Senate,  of  the  3d  March 
1817. 
1829,  1833.  Sir  George  Clerk's  bill. 

Reports  on  weights  and  measures,  by  a  Committee  of-the 

Highland  Society. 
Playfair's  Works. 
18%.    Dr.  Keith  on  the  Third  Report  of  the  Commissioners,— 

Edinburgh  PhilosophicalJournal,  No.  11.  p«  41. 
1822«  Wallace's  Obsertations  on  Wei^its  and  Measures. 
In  this  last  book  abjections  to  the  ^ew;  b|U  are  shortly  stated,  and 
supposed  improToments  are  suggested:  but  ^e  Commissioners  seem 
to  ha^e  made  the  following  remark  with  reference  to  such  more  ri* 
gorous  and  sdeufific  changes.  After,  gating  that  amongst  other  things 
^^  they  had  obtained  from  the  county  foportj^,  lately  pii^li^hed  by  the 
Board  4»f  AgricuUare,  and  from.iarioas  9ttier  sources^  a  largf  mass  of 
information  respecting  the  present  «tato  of  the  customary  measures 
employed  in  difierept  parts  of  the  United  Kingdom;"  they  declare, 
tha^  ^  upon  a^d^jUiberate  consideration  of  the  whole  of  the  system  at 
present  existing,  they  are  impressed  with  a  sense  of  the  great  difficulty 
of  effecting  any  radical  changes,  to  so  considerable  an  extent  as  tnight 
fn  some  req>ects  Jbe  desirable;  and  jthey,  tlierefore,  wish  to  proceed 
with  great  caution  in  the  saggestions  which  they  will  Tenture  to 
propoM^,"— First  .Report*  )  i'  ■     ' 

The  earliest  statute  intended  to  be  repealed  is  intituled,  <<  Assise 
jmnis  et  ^evtsiof"  It  is  cited  in  Beckman  and  Maplesden'a  case, 
ppr6S,64,  ftcahoTO  as  of  the  year  51  H.  3.,  or  1366,  which  is  the  date 
attributed  to  it  by  late  editors,  till  the  parliamentary  edition  of  the 
Statutes  was  published.  It  is  now  classed  with  those  of  nncertaia  date. 
Hume  states  that  an  assize  of  bread  was  filed  in  the  35th  (a)  year  of 
Henry  III.    It  is  obsenrable  that  Rastall  expresses  the  date  doubt- 


(a)  The  insttufflent  it  probably  of  an  p.  191.  as  to  a  ooastitutioQ  for  ao  imi- 

earlier  origin.   See  Barrington's  notes  IcMrmity  of  measures  made  in  1197.\t 

ok  Jthe  sUtatea  aad  Matt.  Paris,  Vol.  1.  the.hiacance  of  the  Archbishop  of  Caa- 

fb  S98.  ttfoaihe  assise  of  bread>  jwd.  tcrbuiy,^ 
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fttllj.  Bb  wo^8 Kre,  << 51  H.  3. at  « kcommanfy iakeniobe ;"  aod 
the  old  edttioDi  of >  the  Statntei  ve  not  utilfonii.  Mr.  Hawkins  leemt 
to  baye  been  tbe  irtt  to  refer  to  the  Cotton  Library  general^  for  a 
manoscript  copy  of  it  Mr.  Raff  head,  by  some  mistake^  added  tho 
name  of  tbe  diTision — ^^  Ckmdms^  D.  3."-^frhich  erroneoas  refereoca 
the  late  parlkmeBtary  editors  haye  preseryed.  Id  the  diyision,  Jiii!tif» 
D.  9.  foL  148*  is  a  eopy  of  a  considerable  part  of  the  instrnment,  in* 
trodaced  by  a  very  cnrioes  short  paper  in  praise  of  English  Le« 
tUf  ot  which  an  extract  is  printed  in  the  following  note* 


E. 


(63.  n.  (tf). ) 

Extract  from  a  paper  in  the  Cotton  MSS,  Jolios  D.  S.  foU  148.  of 
aboat  the  year  1340  ;  and  probably  written  by  a  monk  of  St.  Angus- 
tine's  at  Canterbury. 

^^  Que  yoluntate  priocipis,  qnss  legis  babent  yig^rem^i  et  magmttura 
totlus  regni  sui  consensu  ad  fidditatnm  obs^nrandam  etcertitodineni 
habendam,  ut  jura  sIVe  l^gel,  meneCtt  tninifltantr  pondert  elMsbc  proa 
yisse  stint  et  statute,  de'cekii  printiplk  k  maierUfji  mut^fmm^uimi 
trahtre  debeni  exordium  per  qit^d  rettperari  pateihi'iJiquifu^  modb 
deficefe  vet  deperk^e  videatUurl  '  '  '  ■  Similiter  mbtietss  q«tt  HcM 
pondere  proficiuntor,  ut  denarius  qui  iterlkgus' dleiior^^rigiota  M 
duo  grana  frumenti  rubei,  rotundi,  pleni,  do  medio  spicm>lhnieiiti 
ponderare  debet.  Sic  et  alibi '  atltt' profioiimtur  monetiTd  ■  » 
Et  sicpatet  quod  inbnetss,  mensvirm,  et  aisise  .qaa»  matetkta  snnt 
et  artlficialia,  ad  materfa^etpriMpiaivpierqass  fnndimtnr^  et  wide 
proyeniunt  per  artem  fecutrendb,  sunt  recopemi^dii';:  «IA«oi  in 
regno  Anglim  dUigenief  euni  oftserotfUdifg. '  ■  >  ■■■'^'fMopelssiioaea 
nostra  yocatur  sterliogtis, '  et  optimum  habef  ceililttidinem,'  qntti  de 
r^cto  scilicet  numero  |(rstoorum  frumMtl  qns^  pblldfeMre  debent  tft 
superias  declaratu^/  perfidtnr  et  OoHstitnttur,  et  cottttuifii  eet^  =  et 
esse  debet ;  node  ^ndera  m^surte  et  assfsss  et  afttehejusmodl  qam 
proyisa  sunt  propter  commafiem  utililitem,  "s^undete  Ipsaili  mode^ 
tarn  in  recto  pondere  perfiduiitui^  l^'de  ipsi,  seque  poridevata^  ^irtfye* 
oiunt.  Pondera  yero  de  ipsa  meiietii  proyenlont  quia  ipsa  eqnft  pen- 
derata  certa  grana  nt  supra  dicitnrj  et  ipsa  grana  tpsam  monetliif. 
MensursB  siquidem  de  ipsa  monetai  ponderibus  ifiteryenientibusi  proye* 
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tiiant ;  primo  eohn  et  ponvnttir  pondera  ut  uifcfft,  pondere'  ? %iotl 
denariorom,  libra  pondere  duodecim  unciarmn,  sic  et  alia  profidaatar 
pondera ;  ex  pondere  libramm  exponontar  mensvre,  Qt  galo  pandere 
octo  libramm,  scilicet  fruroenti  ponderari  octo  libris,  et  octo  galooei 
proficiont  bassellum,  octo  busselli  qoarteriam  London.  Assise  ?ero 
de  ipsa  moneta  proTCniunt  qnam  in  partes,  scilicet  obolam,  et  qaad- 
rentem  prseter  minus  potentes  di?idere  permittitar ;  et  etiam  prsster 
ipsos  secundum  partem  mlnorem  Ipsins  monetae  scilicet  quadreatss 
proficiuntnr,  et  secundum  yenditionem  bladi,  Don  melloris  nee  pe^ 
joris,  sed  mediocris  constitnuntur  oisiiq^  poms,  ei  ceretn$im  in  haac 
modum : 

Quando  quarterium  frumenti,  &c."  as  in  the  earlj  Statnte  Book« 


P. 

(Pp.  82,  90»  95, 102»  132, 137.) 

l^be  foregoing  arguments  in  the  case  of  Berry  «•  White,  Grange  v» 
^ifiag,  and  Xyn  v.  Wyn,  with  respect  to  leases  under  powers,  estt- 
blish  doctrines  which  differ  from  certain  opinions  stated  ii»  recent  ap- 
pro? ed  treatises.  Some  of  the  authorities  relied  upon  seem  U^  bs 
less  accurately  reported  in  print  than  in  manuscripts  'preaerred  ta 
the  British  Museum:  a  selection  has  therefore  been  made  froa 
those  manuscripts  for  the  purpose  of  illustrating  the  text  of  Sir 
Orlando  Bridgman's  judgments* 

Therales^ 

With  respect  to  the  time  at  which  leases  to  begranted  under  powers 
shall  oommencej  appear  to  depend  not  only  on  the  wording  of  the 
powers,  and  of  the  whole  instrnment  creating  them^  but  also  on  tlM 
character  of  the  parties }  and  sometimes  on  the  situation  of  the  land, 
as  to  the  actual  possession,  when  the  powers  were  created^ 
•  The  leases  in  question  are, — Ist,  such  as  are  to  begin,  in  estate, 
presently,  where  no  other  particular  interest  exists:  or,  ^ly^  they  ars 
coujcurrent  with  estates  already  In  being  which  were  granted  either 
before  or  under  the  powers,  and  which  are  sometimes  called  leases 
of  the  refersion  :  (a)  or,  2{dly,  they  are  to  commence  at  a  fatore 
day,  where  no  estate  is  already  out ;  or  they  are  to  be  in  re?ersion 
after  particular  estates  already  existing. 

(a)  Concurrent  leases  have- also  been      version^"  M^ter  and  Loveday,  Conjik 
eoiflprehcnded  under  the  term  "  in  re-      Rep.  39.,  and  Lyn  v.  Wyii,  in  this  toL 
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b^ 


Of  t}ieM  it  h  conoehred  that  the  first  class  only  caui  be  granted  for 
the  whole  spedfied  term,  where  a  general  power  (6)  was  created  liy 
«  settlor  Id  the  actnid  occapation  of  the  land*  Bat  the  second  class 
is  Talid,  (e)  If  the  settlor  was  a  rerersioner  at  the  time  of  creating  a 
nerelj  general  power,  when  the  donee  of  it  may  make  a  concurrent 
lease.  This  class  may  also  be  anliiorised  by  powers  specially  worded, 
or  by  powers  aided  by  other  cfarcnmstanoes  not  reaching  to  ieasesstrictly 
speaking  in  rerersion. 

ii  As  to' the  third  cUiss: — ^In  order  to  anthorise  a  lease,  which  is  to 
commence  at  some  fatore  time,  or  which  is  to  be  made  in  refersion, 
strictly  so  called,  and  is  to  continue  for  the  whole  term  specified  in  the 
authority,  it  is  necessary  that  the  power,  or  instrument  generally,  be  so 
expressed,  or  that  the  character  or  circumstances  of  the  parties  and 
property  be  such,  as  to  imply  an  uiieniion  in  the  settlors  to  confer  a 
discretion  on  the  donee  of  the  power,  (d)  Leases  of  this  third  class 
will  not  be  supported  under  mere  general  words,  although  used  by  a 
re? ersioner ;  (e)  and  as  to  tiiem,  it  appears  to  be  immaterial  whether 
the  lands  at  the  date  of  the  instrument  creating  the  power  were  out  of 
the  actual  possession  of  the  settlor  or  not.  In  other  words,  actual  pos- 
session of  the  land  being  or  not  being  in  the  settlor,  affects  the  yalidrty 
of  concurrent  leases  only.  Where  part  of  the  term  specified  in  the  in- 
strument conferring  a  general  power,  has  been  granted  by  the  donees, 
and  the  words  extend  to  more  leases  than  one,  it  does  not  require  any 
special  phrases  to  authorise  the  execution  of  the  power  for  the  residue 
of  such  qiecified  term  to  begin  at  the  end  of  the  jrears  already  out ; 
and  where  the  duration  of  the  lease,  or  leases  to  be  executed  under 
the  power,  falls  within  the  years  authorised  by  it,  theinterest- created 
by  such  execution  may  tidee  effect  at  a  future  day. 

Shaw  V.  Summers,  3  Moore  196.  seems  to  be  one  of  the  simplest  cases 
of  general  powers:  it  was  for  the  donees  to  let  the  lands  ^^  for  such  Ume 
4tnd4ermiiot  exceeding  twenty-one  years,  as  they  should  think  proper j^* 
under  which  one  lease  being  granted  for  ten  years  pursuant  to  it, 
another  for  elcTen  years,  to  begin  at  the  expiration  of  the  former,  was 
adjudged  to  be  Toid.  A  slight  variation  of  the  words  ^^  time  and 
term^^  from  the  singular  to  the  plural  number,  as  the  word  ^^  estates" 
18  used  in  the  statute  of  1  EHe.  c.  19.  s.  5.,  would,  it  is  conceiTod, 
have  authorised  the  residue  of  the  number  of  years  specified  in  the 


(&)  Leper  v.  Wroth,  Cro.  Eliz.  5. 
1  LeoiL  35.  3  Leon.  13L  4  Leon.  65. 
Shecomb  v.  Hawkins^  Cro.  Jac.  318. 
(on  which  report  see  remarki  below,) 
1  Brownl.  148.  Yelverton  222.  and  Shaw 
V,  Snmmers,  3  Moore  196. 

(c)  Webster's  case,  Lansdowne  MSS. 
No.  1060,  fol.  106.  b.  and  below,  p.  594. 


Fox  and  Collier's  case,  Moor,  &c,  and 
below,  p.  596.  Read  and  Nash,  1  Leon. 
147.,  aMdS.C.  below  from  manuscrript 
reports,  p.  607. 

(<0  Whitlock's  case,  8  Rep.  p.  138. 

(e)  As  in  Shecomb  v.  Hawkins,  Cro. 
Jac.  318.  Bridgman,  C.  J.  in  Berry  v, 
White^  in  this  volume,  p.  96. 
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power  to  ha?e  been  granted  in  reversion*  This  b  the  doetilM  ol 
Feriamy  J*  in  Fox  and  Collier  nnder  that  statnte,  as  extndad  ii 
page  603,  &c  from  a  manuscript  report ;  and  it  seems  to  haTB  beeni^ 
proved  by  the  whole  Conrt  in  a  subsequent  case.  Sound  constroclisa 
according  to  Ae  plain  meaning  of  general  words,  and  to  the  rule  ttut 
chattel  leases  may  begin  subsequently  to  the  execution  of  them,  sens 
to  justify  this  doctrine.  But,  as  the  power  in  Shaw  and  SuBunen 
stands,  the  decision  there  appears  to  be  right  upon  the  saeme  principle. 
In  Lyn  o.  Wyn,  p.  141  of  this  volume,  the  validity  of  a  lease  for  sa 
abridged  term  of  years,  to  begin  at  a  future  day,  is  noticed  bom 
early  cases  by  Sir  Orlando  Bridgman. 

Upon  concurrent  leases  the  dida  in  Webster's  case,  Lansdowae 
MSS.  1060,  fol.  106,  b.  are  remarkable.  It  was  there  mored  if  alttss 
for  twenty-one  years  in  reversion  made  by  a  bishop  were  good,  cr 
not  by  the  statute  of  1  Eliz.,  and  from  what  time  they  should  be  good. 
Bendilowes  said  <<  it  is  a  common  case ;  and  such  leases  are  good  fsr 
twenty-one  years  after  the  time  begins,  and  not  only  for  twenty*ene 
years  after  the  makiog  of  the  lease ;  for  the  words  of  the  statute  ti% 
that  they  shall  be  good  for  twenty-one  years  after  the  time  at  wUA 
the  lease  begins." 

Dier,  C.  J.  said  <^  the  words  are/rom  the  time  thai  miy  such  lxass  sr 
eBAVT  AaU  begin;  so  that  the  statute  refers  only  to  the  time  of  tks 
making  of  the  instrument  of  lease,  grant,  or  other  assurance,  aid 
not  the  time  when  the  term  begku;  and  the  doubt  arises  on  the  a»> 
biguity  of  the  phrase,  <<  from  the  beginning  of  the  lease,"  inasmuch  si 
it  may  be  referred  to  the  making  of  the  writing^  or  to  the  begitmmg  if 
the  term.  It  must  be  explained  by  the  two  words  follovring,  of 
the  granij  or  assurance^  which  is  to  be  understood  from  the  A* 
lioery  of  the  grant  or  Oiturance^  for  every  grant  or  assurance  is  agreed 
to  be  a  grant  or  assurance  by  the  sealing  and  delivery  of  it,  and  so  s 
lease  to  commence  at  a  day  to  come  is  a  lease  grantable  or  forfetlsbls 
now  by  the  delivery.  See  the  statute  of  13  Eliz.  c.  10.  of  leases  bj 
spiritual  persons,  where  the  words  are  such  as  to  remove  all  donbt  in 
construction  that  other  leases  than  for  twenty-one  years  from  thetlsM 
of  making  or  granting  the  lease  or  grant  are  void.  And  so  Dier  held 
that  leases  in  reversion,  made  to  begin  at  a  future  day,  are  not  war- 
ranted by  the  aforesaid  statute :  but  if  the  second  lease  be  directed  te 
begin  immediately,  although  it  be  not  to  take  effect  immediately  oa 
account  of  the  former  lease  being  in  existence  for  some  years,  tUt 
sort  of  lease  in  reversion,  like  leases  in  possession,  is  good  netwithstnd* 
ing  this  statute  for  the  residue  of  the  twenty-one  years,  the  years  being 
reckoned  from  the  making  of  the  second  lease.  And  to  this  purpose 
was  the  opinion  in  Easter  Term,  15  Eliz.  where  the  case  was  that  a 
bishop  in  the  time  of  Ht  8.  lease  parcel  of  his-  episcopal  lands  fw 
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J9u^  mhkik  lease  was  confirmed  by  the  Dean  and  Chapter.  And 
after  this  statute  of  the  1  Elii.  had  passed,  the  socoessor  Ushop  join 
the  dean  and  chapter  nnder  their  coo&mon  seal  in  a  lease  for  three 
Utos,  certain  years  of  the  eld  lease  being  unexpired,  thdr  attorney 
haring  authority  by  the  same  deed  to  expel  the  termor  andglre  lirery; 
whether  this  lease  for  three  lires  were  good  notwithstanding  the  sla« 
tnte  was  the  question.  Mounson  and  Manwood,  then  Justices,  thought 
It  good,  because  between  the  parties  it  beggn  forthwith  by  the  liyery, 
it  being  understood  that  the  first  lessor  should  not  be  prejudiced  of 
his  term  by  that ;  and  Mounson,  Justice,  sdd  that  he  knew  in  prac- 
tice where  a  bishop  leased  for  twenty-one  years,  and  when  ten'  of 
those  years  had  expired,  he  leased  the  land  to  anotlier  for  twenty-one 
years,  to  begin  forthwith;  and  that  the  second  lease  was  held  good, 
inasmuch  as  the  church  was  not  dispossessed  thereby  more  than  twenty- 
one  years,  which  seemed  to  him  to  be  the  intention  of  the  permission 
of  the  statute;  for  tlie  second  term  begins  immedhitely,  and  the  years 
of  it  run  during  the  former  term.  So  that  when  the  first  lessee  had 
enjoyed  the  first  eleven  years  left  of  his  term,  then  there  would  re- 
main but  ten  years  of  the  second." 

NoUlnfmamucripi  reporUr^  in  thit  Lansdowne  MS.  See  the  statute  25  yA\^ 
ef  the  18  Elix*  c.  10.  Note,  that  according  to  the  dicta  of  Ker,  Moun- 
son, and  Manwood,  it  was  adjudged  in  the  Exchequer  Chamber  by  alt 
the  Justices  between  Scott  and  others,  that  where  a  bishop  after  the 
statute  of  the  1  Eiiz.  made  a  lease  for  twenty-one  years,  there  being  a 
former  lease  in  being  for  four  years,  that  tins  lease  should  be  good  for 
seventeen  years."    See  the  case  in  the  same  manuscript,  f  ol.  47. 

It  is  remarkable  that  in  this  report  the  Chief  Justice  Dier  appears  to 
reason  upon  very  different  principles  from  those  attributed  to  him  in  Fox 
and  Collier ;  and  the  decision  in  the  latter  case  is  sometimes  (/)  treated 
wUh  disrespedf  upon  his  Lordsh^s  authority,  but  apparently  without 
good  reason.  The  distinction  l^etween  concurrent  leases,  and  leases  to 
begin  at  a  future  day,  or  reversionary  leases,  was  early  adhered  to  with 
refereoce  to  the  statute  of  1  Ells.  c.  19.  Marshall's  case  was  decided 
probably  before  Fox  and  Colliers;  and  there  u  second  lease  made  by  the 
Archbishop  of  Canterbury,  to  heg^  at  the  espirction  of  a  former  lease^ 
was  held  l>ad ;  and  in  a  subsequent  ailment  Popham  especially  distin- 
guishes it  in  this  point  from  Fox  and  Collier.  It  will  be  seen  that 
in  the  latter  case  the  argument  was  on  the  construction  of  the  statute 
rather  than  on  the  tf/^foM^  ofeonemrent  leases;  which,  independently 
of  the  statute,  and  under  ordinary  powers,  seem  to  have  been  taken 
to  he  good. 

The  Marquis  of  Northampton's  case  is  sometimes  cited  as  a  direct 

(/)  Sm  tlie  aathorities  coUected  to      595 ;  imd  Hmv,  Co.  Utt.  45.  a.  n,  (1). 
that  poipose  by  Bfr.  Sagdcaon  Powers 
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authority  for  the  grantiDg  of  leases  in  re? ersioo  under  a  general 
power  :  but  it  seems  prdbable  that  the  .case -was  decided  on  special 
circumstances.  Within  «ight  years  after  the  judgment  it  is  mentioned, 
in  3  Leon.  ISS*,  with  more  apparent  accuracy  as  to  the  point  on  the 
general  doctrine  than  the  other  reports  exhibit ;  and  3  Leo.  133.  if 
similar  to  a  manuscript  in  the  British  Museum,  where  Clench,  J.  it 
stated  to  haye  cited  the  case  '^  of  the  Lord  Biarquis  of,  &c  who  had 
power  by  a  statute  to  make  leases,  and  there  was  an  old  lease  in  being 
not  made  by  him,  or  by  force  of  the  statute ;  and  he  made  another 
to  begin  after  the  end  of  the  former ;  and  it  was  doubted  whether  it 
were  a  good  lease  or  not,  because  he  had  not  made  any  lease  biefore : 
but  if  both  had  been  made  by  force  of  the  statute, — all  held  that  the 
latter  had  been  Toid." 

This  ob?iously  is  the  case  of  the  Marquis  of  Northampton,  whidi 
may  justly  be  said  to  hare  depended  on  special  circumstances.  If 
considered  with  reference  to  the  statute  of  32  fl.  &  c.  38.,  as  sug- 
gested in  Bacon's  Abridgment,  it  cannot  be  classed  with  cases  under 
^eiMTo/ powers ;  and'then  it  is  not  in  point  upon  the  present  discussion. 
If  the  diyision  of  the  Court,  and  the  remarks  of  the  early  com- 
mentator be  regarded  as  iniportant,  it  will  scarcely  be  an  authority 
against  the  general  principle,  eyen  in  similar  special  circnmstanoes. 
It  is  submitted  that  the  suggestion  in  Bacon's  Abridgment  from  Dyer 
is  sound  that  ^^  the  Ment  oi  the  act  seemed  the  rather  to  warrant  the 
lease  in  rerersion,  because  there  was  no  restraint  from  making  lea^gg 
in  reversion^  as  there  isin  Si  H.S.  c.  38.  which  seems  impUcHI^  to 
giye  a  power  of  leasing  them  in  rerersion."  On  no  other  ground  than 
this  implication  does  the  case  appear  consistent  with  the  principles 
recognized  by  the  contemporary  judges.  And  see  as  to  this  case,  p. 
604, 5j  below. 
Fox  «.  Collier.       ^^^  ^^'^^  ^^  ^^^  ^^  Collier  is  in  1  Anderson  65.  and  Moor  107., 

and  seforal  reports  of  it  are  also  preserfed  amongst  the  Lansdowoe 
and  Harleian  Manuscripts.  The  following  arguments  are  translated 
from  the  respectiTe  collections  in  the  British  Museum. 

(it)  ^^  Under  the  stat.  of  1  EU2.  a  bishop  leased  for  twenty-one  years, 
according  to  the  statute ;  and  within  four  years  of  the  end  of  it  he 
makes  another  lease  by  indenture  for  twenty-one  years  ;  if  the  latter 
lease  is  warranted  by  the  statute  is  the  question.  Windham  and 
Periam  hold  the  lease  to  be  good  ;  Dyer  and  Meade  contra.  And 
Periam  divided  the  statute  into  four  branches : — 1st,  what  things  are 
parcel  of  the  possession  of  the  bishop ;  and,  3d,  what  estate  passes ; 
3d,  the  manner  of  lease  that  shall  be  for  twenty-one  years  or  three 
liyes  ;  4th,  that  the  ancient  rent  must  be  reserr ed.  (For  the  1st,  &c. 
For  the  3d,  he  puts  divers  cases  out  of  Stapleton's  case,  Plowd.    If 

(g)  Unsdown  MSS.  1104.  foL  32.  b.  24  £Uz.  Fox  and  Collier. 
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Tease  Be  made  for  thirty  years,  and  then  the  same  land  is  let  tb  anoAer 
for  forty  years,  this  is  a  good  lease  for  ten  years.  And  here  an  estate 
for  seventeen  years  passes,  which  is  within  the  statute ;  for  it  passes 
now  and  is  good  by  estoppel ;  for  by  the  indenture,  a  lease  by  estoppel 
by  circnmstances  may  be  within  the  statute :  as  if  a  bishop  leased  for 
twenty-one  years,  and  afterwards  leased  to  another  for  ten  years  by 
indenture, — if  the  first  lessee  surrender  his  term,  and  second'  lessee 
enter,  (hb  is  within  the  statute.") 

*<  (h)  The  Lord  Dyer  ai|^ed,  that  such  an  estate- ought  tsopass  as  Periam's  Jodg- 
was  an  estate  in  actual  possession,  and  not  in  expectation ;  and  he  made  ^"^^[^^^^^^^ 
a  difference  between  an  estate  and  an  interest.    If  a  lease  be  made  to  another  mann- 
one  of  land  daring  a  lease  which  another  had  of  the  same  land,  and  the  ^^  *  "^  ^* 
second  lessee  is  impleaded,  he  shall  not  say  possesstonatus  de  riaiu 
fermtni— it  is  not  an  estate  without  possession :  but  he  shall  say*  that 
he  was  possessed  de  Meresse  iermM;  and  that  is  before  the  posses- 
sion.   And  the  words  of  the-  statute  are,  that  an  estate  of  the  land 
ought  to  pass :  but  in  the  case  no  estate  did  pass,  but  an  Meresse 
termini  only,  therefore  it  is  not  within  the  statute.    And  Meade,  J. 
said  that  a  lease  in  expectancy  was  not  within  the  statute,  because  the 
statute  was  for  the  benefit  of  the  king  and  crown,  and  of  the  successor 
bishops  :  but  if  leases  in  re?ersion  could  be  within  the  statute,  then 
a  bishop  might  make  a  lease  for  twenty-one  years,  and  afterwards 
another  for  twenty-one  years  to  begin  after  the  end  of  the  former  ; 
and  so  the  successors  would  be  prejudiced,  and  likewise  the  king  in 
time  of  vacation  of  the  see  would  receive  no  profits  ;  wherefbre  no 
lease  b  good  under  the  statute  if  not  in  possession." 

'^  (0  Dyer  said  that  every  bishop  at  his  consecration  is  sworn  to 
three  points : — 1.  quodsU  Deo  devotus  ; — %  successoriei  eccletias  / — 
9.  utiUe  et  JideUa  regno.  And  in  making  such  leases  he  impugns  all 
three  points,  because  on  a  lease  in  reversion  he  cannot  have  any 
rent ;  for  if  he  enter  on  the  land,  and  the  first  Idssee  oust  him,  it  is  a 
good  plea  in  an  action  for  the  rent  to  say,  that  having  before  an  earlier 
lease,  be  entered  and  was  possessed  of  the  land.  Mead  held  that 
f^ase  for  life,  remainder  for  life,  should  not  be  within  the  statute, 
although  it  would  be  in  effect  but  for  three  lives  ;  for  if  so,  the  first 
lessee  would  be  dispunishable  of  waste,  which  was  not  the  intent  of 
the  statute.  Dyer  said  that  a  lease  for  forty  years,  if  three  lives 
should  so  long  remain,  was  not  within  the  statute ;  for  it  is  not  a  free- 
hold, but  aiease  for  years  beyond  twenty-one  years. 

And  afterwards  P^ham  argued  in  the  Exchequer  Chamber,  that  the 
lease  should  be  void  by  the  statute ;  for  the  mischief  before  the  statute 
vras,  that  by  the  long  leases  of  former  bishops  their  successors  had  only 
small  revenues  to  support  themselves ;  and  so  by  continuance  the  clexgy 

(A)  Lansdown  MSS.  1072.  fol.  283.      cast. 
Axchbisbop   of  York's   or  GrindaU's         (0  Lansdown  MSS.  1104.  32.  b. 


598  Appendix. 

tikonld  be  of  DO  ability  nor  repstation :  bot  still  the  leaies  tboiild  not  to 
void  against  the  bishops  who  made  them,  bat  against  the  sncoeiBony  as 
a  lease  on  maintenance  is  not  Toid  between  the  parties.— -Aod  lie  said 
three  things  were  necessary  In  every  bishop's  lease  z — 1*  It  ooght  to  be 
a  lease  in  possession.  2.  It  ought  to  be  a  lease  beginning  by  Umitatum 
in  the  time  of  the  maker  of  It.  3.  The  ancient  rent  should  be  reserved. 
For  the  first  he  said,  if  a  bishop  be  bound  to  make  a  lease  for  three 
lives,  or  twenty-one  years,  if  he  grant  the  reversion  depending  on  an 
estate  for  years,  he  would  forfeit  the  obligation,  and  it  would  be  a 
lease  in  reversion.  Three  mbchiefs  attend  this  :-»lst.  The  snccenor 
will  not  have  his  annual  rent;  for  if  the  first  lessee  attorn,  the  second 
lease  will  enure  as  a  grant  of  the  reversion,  and  he  shall  have  the  rent. 
2dly,  The  first  lessee  cannot  be  punished  for  waste.  If  he  can  grant  the 
reversion  for  three  lives*  3dly,  When  the  lessee  has  notice  that 
another  has  the  reversion  of  his  term,  he  will  pay  no  regard  to  culti- 
vating the  land.  The  second  point  is,  that  the  lease  ought  to  be  by 
limitation  within  the  episcopacy  of  the  maker  of  It;  and  to  this  point 
it  was  determined,  31  Ella.  B.  R,,  that  if  a  bishop  leased  for  twenty- 
one  years,  and  afterwards,  four  years  within  the  end  of  that  terffs,  he 
leased  to  another  for  twenty-one  years,  that  Is  void :  bnt  lease  for 
life,  to  begin  at  a  future  day,  may  be  within  the  statute;  for  that 
begins  not  until  livery  be  made.  And  for  that,  if  a  lease  for  life  be 
made  to  begin  four  years  after,  that  is  a  good  lease ;  and  if  a  lease  for 
years  be  made  on  condition  to  have  the  land  for  life,  until  the  condition 
be  performed,  he  shall  have  it  but  for  years :  but  in  our  case  the  lease 
was  to  begin  from  the  date,  and  therefore  is  void.  Thirdly,  the  ancient 
rent  ought  to  be  paid ;  and  here  no  rent  will  be  paid,  for  no  interest 
in  possession  passes  until  the  first  lessee  attorn :  but  if  he  reserve  more 
than  the  ancient  rent,  that  Is  good ;  for  the  greater  comprehends  the 
less.  But  if  it  be  made  paying  every  three  years  the  ancient  rent, 
that  is  not  good;  for  it  ought  to  be  paid  every  year  ;  although  as  much 
be  paid  at  the  end  of  the  three  years,  that  is  not  enough ;  a  lease  re- 
serving provision  for  housekeeping  is  not  good  by  the  statute. 

<^  Boys  contraj-^JIe  shewed  what  liberty  bishops  had  by  the  common 
law  ;  2  H.  4. 11.  '^  If  a  bishop  make  a  lease  for  life,  their  successors 
should  not  avoid  this  by  entry,  unless  made  iaperson^  and  by  this  sta* 
tute  he  may  grant  fees  to  execute  an  office;  for  the  statute  b  as  well  for 
the  benefit  of  the  Queen  in  time  of  vacancy,  as  for  the  successor  ;  and 
the  Queen  cannot  be  an  officer,  and  officers  are  necessary  as  in  8  H.7.'' 

<<  Feoffees  in  trust  may  grant  a  fee  for  adriee  to  defend  their  title  of 
the  land  by  the  assent  of  the  cestuique  trust  (J)f  but  to  grant  the  od* 
vowson  (k)  is  restrained  by  the  statute ;  for  that  is  advantageons  to  tte 


U)  The  words  in  italics  are  substitated      words  in  iiaUct  are  sobstitoted^  la  voy 
for  a  contraction,  by  conjectil^e.  dbscuxc  to  the  editor. 

(k)  The  contraction  for  which  the 


Appendix.  59^ 

biahoir  for  the  adi«ocement  of  learned  men.  Bat  it  seems  that  the  grant 
ef  the  nomination  of  the  clerk  is  not  restrained  ;  for  still  he  remains 
parson*  h  hat  been  obfeeied  not  to  be  good  by  the  statute,  became  Hit  to 
begin  the  da^  after  f  bnt  in  the  second  case  it  begins  on  the  same  day,  and 
here  it  is  made  to  begin  from  the  time  of  the  date ;  so  that  although  it 
does  not  begin  immediately  as  to  possession,  still  it  begins  to  some  pur^ 
pose,  as  to  be  perfect  by  eoitf^  and'an  Mereen  dmUekmk  passes;  and 
if  a  lease  be  made  in  the  morning  to  begin  from  the  setting  of  the  sun,  \t 
is  a  lease  to  begin  now ;  for  the  day  is  not  di? isible.  And  if  a  lease  for 
years,  to  hold  for  life  on  condition,  that  is  void  by  the  statute,  because^ 
it  begins  not  to  be  a  lease  for  life  on  the  sealing  of  the  deed ;  but  a  lease 
fbr  ten  years,  and  so  from  twenty  years  to  ten  years,  is  good  by  th« 
statute.  A  lease  made  by  a  bishop  out  of  possession  is  good,  and  withio' 
the  meaning  of  the  statute,  although  it  may  be  for  triri  of  title/* 

*^  It  is  objected  that  this  is  a  lease  in  reyersion^  and  that  distress 
cannot  be  made  for  rent :  but  notwithstanding  this  the  lease  is  good  ; 
for  after  the  first  term  he  would  not  have  debt  for  all  arrears  in  Uk& 
manner  ffihe  lessee  hadno  such  kase(T)y  still  he  will  have  the  rent  by 
way  of  estoppel,  and  in  like  manner  his  first  rent,  which  is  Tery  couto^ 
nient  if  the  lessee  does  not  aid  him  by  pleadings  Although  this  be  not  a 
lease  for  twenty-one  years,  still  it  Is  one  for  seventeen  years,  and 
omne  majus  in  se  coniinet  minus*  18  E.  3." 

<^  Waimsley,  coniri.  At  the  common  law  the  lease  of  a  bishop  was 
not  Toid :  but  by  acceptance  the  successor  might  make  it  good.  But  if 
he  accepted  the  rent,  it  was  Toid  by  his  death.  And  against  this  mis- 
chief  the  statute  of  21  H.  8.  was  made  that  a  bishop  might  let  landji 
for  twenty-one  years ;  and  because  all  mischiefs  were  not  stayed  by 
this  statute,  therefore  the  statute  of  1  Eliz.  was  made,  which  first  re- 
strains all  the  power  of  the  bishop,  and  then  the  saying  authorised 
him  to  make  leases  for  twenty-one  years,  &c.  And  in  our  case  a  right 
only  passes,  and  not  an  estate ;  for  Littleton  saith,  if  a  joint-tenant 
leaseth  to  begin  at  a  future  day — that  is  a  right,  and  not  an  estate  be- 
fore he  has  actual  possession ;  so  that  it  ought  to  be  a  lease  at  the 
time  of  the  making ;  and  on  this  point,  if  a  bishop  make  a  lease  on  con- 
dition that  the  lessee  shall  obtain  the  consent  of  the  Dean  and  Chapter, 
this  is  a  yoid  lease.  So  if  lease  and  liyery  on  condition,  and  afterwards 
the  condition  is  performed,  the  lease  is  yoid ;  and  if  a  lease  be  made 
for  ten  yearSy  on  condition  to  hold  for  forty  years^  the  condition  oyer- 
throws  all  the  lease,  because  by  the  condition  he  had  a  possibility  to 
haye  it  more  than  twenty-one  years.  If  lease  be  made  for  two  years, 
on  condition  to  haye  the  land  for  three  liyes,  this  is  all  yoid.  But  if  a 
bishop  make  a  lease  for  lives,  and  then  makes  a  letter  of  attorney  to 
make  liyery,  thb  is  a  good  lease  beeanse  it  begins  not  before  the  liyery, 

(O^Ilie  Dunosciipt  is  obscure  in  the  words  ia  Uadcs^ 
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aft|  9  Etiz.  an  abbot  in  Ireland  bad  made  a  lease  io  poiaeiaio%  aod 
after  made  another  lease,  and  then  he  made  a  lease  to  anotlier,  iermi'. 
nUprmdkUtJMiis^  to  ha?e  the  land  from  the  time  of  the  nwikSng  :  and 
the  doabt  was,  how  these  words  should  be  construed.  And  bf  Hm 
Court  :-^t  shi^  be  construed  a  lease  in  possession,  JMHt  dktu  Ur* 
minii;  and  in  the  mean  time  it  shall  only  be  an  iniereue  terwdnkm 
And  he  argued  that  this  lease  ought  to  be  construed  aocordiog  to  the 
intent  of  the  statute ;  and  the  statute  was  made  for  the  adTaotage  of 
the  successor,  and  therefore  ought  to  be  fafowrably  tidEen  for  him : 
for  lex  in  ^s  bonum  numme  comtruUur  m  offus  hefneficmmr  effidtm'^ 
as  West*  2.  extends  to  aU  itsue  of  the  Uiue^  although  the  statafts 
speaks  only  of  the  ume  of  the  donee  ;  and  here  if  a  lease  in  reversion 
be  legal,  he  may  make  a  lease  for  three  years,  and  then  another  lease 
for  another  three  y^ars  to  another,  and  so  beyond,  until  twenty-one 
years^  are  complete :  and  so  there  will  ensue  a  multitude  of  actions, 
which  b  inconrenient,  inasmuch  as  the  successor  cannot  recover  the 
place  wasted  in  an  action  of  waste^  for  by  shortness  of  timiftlie  lease 
shall  expire  pending  the  writ." 

^^  And  when  a  statute  directs  an  express  form  of  leases,  that  ought 
to  be  obsenred.  And  here  rent  is  not  reserved,  for  thia  new  estate 
shall  not  pay  any  rent ;  and  so  is  1  E.  6.  Br. ;  and  0  Elix.  it  was  ad* 
judged  in  C.  B.  if  a  bishop  let  land  in  possession,  and  in  possession  and 
reversion,  and  tenants  shall  go  oat  of  the  land  in  possession." 

<<  Gawdy,  contra;  for  a  lease  by  estoppel  for  twenty-one  years  is 
good  by  the  statute ;  and  it  is  not  here  material  that  no  distress  lies 
for  the  rent  during  the  first  term ;  for  if  he  leased  titiies,  or  fines  of  his 
courts  there,  no  distress  could  be  had,  still  the  lease  is  good.  So  if  the 
lessee  does  not  occupy  the  land  during  his  term,  or  assign  it,  and  an- 
other enters,  the  distress  is  gone ;  still  the  lease  is  good.  But  he  may 
have  debt  for  the  rent  in  this  case,  and  have  the  body  of  the  lessee  in 
execution :  but  if  no  rent  at  all  be  to  be  paid,  still  the  lessor  is  not  pre- 
judiced, for  he  will  have  rent  from  the  first  lessee ;  and  by  conclusion 
between  the  parties  this  is  a  lease  for  twenty-one  years,  but  in  rei 
veritate  it  is  a  lease  but  for  seventeen  years :  and  a  lease  for  three 
years,  and  so  for  three  years,  until  twenty-one  years  expire^  is  good 
within  the  statute.  And  if  a  bishop  make  a  lease  for  ten  years  by  a 
deed,  and  by  another  deed  lease  for  eleven  years,  and  deliver  them  at 
the  same  time  to  the  same  party,  this  is  good  within  the  statute  ;  for 
it  is  but  for  twenty-one  years,  if  the  reversion  on  a  lease  for  five  years 
be  granted  to  a  bishop,  and  the  lessee  surrender  on  condition  ;  and 
the  bishop  lease  for  twenty-one  years  to  J.  S.,  and  the  condition  is 
broken,  and  the  first  lessee  enter,  still  the  second  lessee  shall  have  a 
lease  for  sixteen  years.  So  if  a  bishop  enter  on  lessee  for  four  years^ 
and  make  a  lease  for  twenty-one  years^  and  the  lessee  re-enter^  the 
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second  lessee  shall  hold  for  seventeen  years.  If  a  lease  be  made  for 
fiye  years  on  condition  to  hold  for  sixteen  years^  this  b  good  within 
the  statute^  inasmnch  as  it  is  a  greater  advantage  to  have  this  lease  to 
be  good." 

^  It  Is  objected,  that  by  several  leases  more  action's  may  arise:  so 
may  they  on  one  lease^  if  the  rent  be  every  jrear  unpaid." 

^^  As  to  the  case  of  the  Archbishop  of  C.  who  made  a  lease  for  twen* 
ty-one  years,  to  begin  ftfUt  the  end  of  the  former  leate  for  twenty-one 
years,  and  which  was  afterwards  adjudged  void :  indeed^  I  agree  to  it, 
for  it  was  a  lease  for  more  than  twenty-one  years,  for  it  was  a  lease 
for  all  the  years  ;  bnt  that  is  not  so  here." 

^^  Rhodes  conird*  At  the  common  law  a  bishop  might  make  leases 
for  as  many  years  as  he  wonld,  with  the  confirmation  of  the  Dean  and 
Chapter;  and  by  matter  of  record  he  might  bind  his  successor  without 
the  assent  of  the  Dean  and  Chapter ;  as  7  E.  4. 12.  in  quo  warranto  for 
franchises,  he  confesses  he  had  no  title.  7  R.  3.  7.  if  abbot  in  annuity 
confess  th^  annuity,  that  shall  bind  his  successor.  So  if  he  made  an 
obligation  in  his  own  name  and  in  that  of  the  convent,  and  in  debt  con- 
fess the  action  and  die,  the  successor  shall  not  stay  execution.  So  it  is 
of  a'^ishop ;  and  the  statute  of  32  H.  8.  enables  him  to  make  leases  for 
twenty-one  years,  or  three  lives,  without  the  confirmation  of  the  Dean 
and  Chapter;  but  with  theur  consent  he  may  make  leases  for  100  years : 
and  until  the  statute  of  1  Eliz.,  if  a  bishop  enfranehised  a  vill,  that 
would  not  bind  his  successor ;  but  although  a  bishop  be  deprived,  still 
his  lease  shall  remain  good.  Also,  if  he  make  a  deed  before  consecra- 
tion, and  if  a  bishop  make  a  lease  for  so  many  years  as  J.  S.  shall 
name,  that  b  not  good,  although  he  name  but  twenty-one  years,  inas- 
mnch as  he  might  name  more;  and  the  statute  is,  ^^  whereby  any  estate 
doth  or  ma^  pass."  And  be  said  that  6  Eliz.  in  C.  B.  it  was  argued  • 
and  determined  that  the  rent  reserved  between  the  lessor  and  lessee 
shall  be  called  the  ancient  rent,  and  here  the  rent  that  is  reserved  af- 
terwards by  the  lessee  to  other  lessees." 

(m)  ^^  Snagg,  Seij.  said,  the  statute  consisted  of  restraint  and  excep- 
tions. The  restraint  was,  that  all  grants,  leases,  and  deeds,  by 
bishops  should  be  void  : — then  comes  the  exception — ^^  Except  leases, 
&c."  and  it  h  not  a  law  which  gives  any  thing  to  the  bishops,  but 
leaves  them  at  liberty  to  make  leases  for  twenty-one  years,  as  they 
could  do  before  the  statute.  And  he  put  this  on  the  following  proof. 
When  a  statute  gives  a  thing,  and  afterward  an  exception  of  other 
things  come  in  the  same  statute,  this  exceptioo  makes  the  thing  of  the 
same  nature  as  if  it  had  never  been  comprised  in  the  statute,  and  at  if  it 
had  never  been  included  in  the  gift.  So  here  the  statute  forbids  bidiops 

(m)  LsDSdowne  MSS,  1073.  UL  72.  or  301. : 
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to  do  any  act.  Then  comes  the  exception^  ^<  leases  for  Cwenty^-one  jmt^. 
or  three  Utos."  This  b  not  a  gift  to  them  by  the  siatnta:  bnt  theewspb^ 
tion  places  them  as  thejr  were  before  the  statute ;  and  beforetkesiitiit 
they  might  haye  made  leases  for  twenty-one  years,  or  forty  yeats,  er 
more, before  the  end  of  a  former  lease;  and  the  same  power  tiiey  haie^ 
notwithstanding  the  act  of  1  Elix.  And  to  proyrthis  constmction  te  bt 
good,  he  compared  the  statute  to  other  statutes ;  as  to  Magna  Ckarta, 
e.  34.  naUus  capiaiur  vel  imprisoneiur  propter  appettam  fnmbm  dr 
morU  aUeriui  qaam  vkristd^  Ceo  itaiuie  er»  a  restraining  law  ;  for,  ba» 
fore,  a  wife  might  haye  an  appeal  of  the  death  of  her  aaoeeiarm  If  she 
be  heir  to  her  husband,  then  the  exception  operates  to  permit  her  wf* 
peal  de  morte  viri  iui:  but  the  ttaiuie  does  not  giye  it,  bnt  abe  bu  it 
at  the  common  law,  and  by  the  exception  it  is  left  to  h»r»  There  is  a 
statute  of  8  H.  7.  of  liyeries  and  retainers,  ^<  that  no  one  ahall  gift  a 
llyery  or  badge,  or  retain  any  person  other  than  his  menial  aenaa^ 
fre.''  there  is  a  restraint,  and  then  comes  an  exception,  other  thn 
bis  menial  serrants,  Ac.  wliidi  he  might  do  at  oonnnon  law; 
and  by  the  exception  the  statute  leayes  it  as  it  waa  before ;  ui 
be  dted  seyeral  other  statutes  to  this  purpose,  and  said,  that  by  the 
common  law  the  force  of  a  proviso  or  exception  is' that  the  tbiofkes* 
cepted  should  be  understood  as  not  included  within  the  grant;  aid 
for  this  position  be  quoted  Bracton,  who  says,  $i  manerium  IW 
doj  reUnia  mM  tmaparceUay  Uta  paroeUa  exempia  manei  fine  ,/iai 
danaiaJ*  >- 

<<  After  tliis  case  had  been  argued  in  the  Exchequer  Chamber,  befoie 
ail  the  judges;  and  there  Clinch,  then  third  Baron  of  the  Bxcheqeer, 
Periam,  puisne  Judge  of  C.  B.,  Windham,  third  Judge  of  C.  Bi^ 
Chute,  second  Baron  of  the  Exchequer,  and  Ayliffe,  puboe  Judge  ef 
B.  R.,  were  all  of  opinion  that  the  lease  was  good,  for  the  reasons 
giyen  by  the  Serjeants  at  the  bar ;  then  the  case  was  no  more  argutd 
by  any  others  of  the  judges,  but  it  was  decided  that  the  lease  was 
good,  and  judgment  was  giyen  accordingly,  in  Tr.  T.  25  Eiiz*  in  C.  & 
But  it  was  adjudged  that  the  lessee  of  the  bbhop  should  keep  poascs* 
aion  till  Michaelmas,  in  order  that  the  corn  might  be  banrested ;  aod 
he  might  take  other  crops  from  the  land,  which  had  arisen  from  Uf 
own  industry." 

The  following  note  of  the  case  is  taken  from  the  Harleian  Ma- 
nuscripts in  the  British  Museum,  No.  1588,  eleren  pages  from  the  and 
of  the  yolume. 

Clench,  Baron,  states  the  case  to  be  argued  in  the  Exchequer  Cham* 
bar,  in  aubstance  as  in  the  printed  reports. 

FMam,  puisne  Justice,  C.  B.  sud  that  the  lease  was  good;  ^ibst,i» 
seems  to  me  that  this  case  is  within  the  words  of  tlie  statute  of  lEUs.; 
and  if  not  within  thQ  woid^  H  i9  within  the  iatint    Thewordsaii^ 


^^  all  leasesj&c."  (the  first  part  of  the  aignmentb  to  prore,  that  ^  the* 
lease  was  within  the  letter  and  intent  of  the  first  part  of  the  statnte* 
8ciL  that  th^  land  was  part  of  the  possession  of  the  chnreh  at  the  time 
of  the  lease  made."  The  argument  then  proceeds).  The  second  part 
of  the  statute  is,  ^  whereby  any  estate  may  or  shall  pass ;''  and  it 
seems  to  me  that  it  is  within  these  words.  For  an  estate  here  passes 
for  twenty»one  years :  and  although  it  be  objected  on  the  other  side, 
that  tills  estate  here  Is  only  by  estoppel,  and  that  it  is  not  the  intent 
of  the  statute  to  have  such  an  estate  ;  yet  it  seems  to  me  that  this 
estate  by  estoppel  is  good,  for  no  mischief  can  arise  to  any  one;  for 
the  lessor  knows  what  he  lets,  and  the  lessee  what  he  hires;  and  the 
snccessor,  perhaps,  will  receive  some  adfantageby  it,  for  he  will  hare 
two  rents,  one  from  the  old  lessee,  the  other  from  the  new  lessee  by 
estoppel.  And  as  to  what  has  been  sdd,  that  the  rent  ought  to  be 
anch  for  which  distress  may  be  taken,  that  is  not  so  ;  for  rent  reserr ed 
of  snch  things,  out  of  which  no  diiiresi  can  be  taken,  is  good  enough^ 
and  within  the  intention  of  the  statute :  as  if  bishop  lease  tithes,  a 
market,  or  a  fair,  in  which  things  ''distress  cannot  be  taken  for  rent 
reserred  upon  such  lease,  still  this  lease  is  good  enough ;  for  there  ia 
remedy  in  the  cases  for  the  rent  by  action  of  debt,  which  tiie  law  ad« 
judged  the  best  remedy ;  for  the  law  always  adjudges  the  person 
better  to  be  charged  than  the  land.  But  in  our  case  he  might  ha?o 
an  action  of  debt  for  the  rent  agunst  the  lessee,  or  distress  him  for  all 
his  arrears  when  he  has  possession  of  the  land." 

<<  But  the  greater  matter  in  this  case  i8,if  this  is  a  good  lease  within 
this  statute :  for  they  deny  that  it  can  take  effect  now,  but  is  in  truth  ' 
only  a  lease  for  serenteen  or  eighteen  years,  and  then  not  within  the 
letter  of  the  statute ;  for  the  statute  is,  <<  other  than  for  twenig'^ne 
years,"  &c.  But  it  seems  to  me  as  to  this  to  be  good  enough,  as  it  is 
within  the  intent,  that,  when  the  statute  gi?es  to  them  authority  to 
make  leases  for  twenty-one  years,  that  this  gi?es  them  authority  to 
make  leases  under  that  number.  As  if  I  cannot  alien  any  land  except 
my  manor  of  D.,  in  this  is  included  that  lean  alien  any  jMrce/ of  my  ma- 
nor of  D.  Quia  emne  mqfus  in  se  continei  minus.  As  the  statute  of  33 
H.  6.  prohibits  any  sheriff  to  let  his  county  to  farm,  in  that  is  included 
also  that  he  shall  not  alien  any  parcel  of  it,  as  was  held  in  31  H.  7." 

^<  And  as  to  what  has  been  objected,  that  this  lease  cannot  be  good^ 
because  there  is  an  old  lease  in  being,  which  is  to  last  longer  than  one 
year ;  and  for  that  the  latter  lease  shall  be  Toid,  and  to  this  intent 
this  statute  shall  be  referred  to  the  meaning  of  the  makers  of  the  sta- 
tute of  93  H.  8.,  by  which  it  is  prorided  that  no  new  lease  shall  be 

« 

good,  where  there  is  an  old  lease  in  being,  which  is  not  to  exfire  within 
a  year,  &c.  Bat  it  'seems  to  me  that  this  shall  not  be  so,  for  implicap* 
tion  is  not  to  be  colleoted  in  an  exceptiom    For  an  ezo^on  most 
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laclnde  all  things  speciallyt  which  they  intend  to  htTe  safedt  from  the 
generality  of  the  statute^  and  they  in  this  eiplain  themselTes :  where- 
fore (implication  or)  intendment  shall  not  be  taken  opon  (tioplkatioe 
or)  intendment  And  if  Intendment  shall  be  taken,  it  shall  be  bene- 
ficial  finally  for  the  parties  excepted,  as  it  is  to  be  expounded  in  Cstov 
of  the  bishops  for  whom  the  statute  was  made.'' 

^<  Also,  as  this  case  is,  they  shall  not  be  intended  to  bare  any  snd 
meaning;  for,  where  makers  of  statmtes  redte  part  of  a'Statnle  mads 
before,  and  make  tUs  to  he  parcel  of  their  statnte,  and  add  moie 
matter  to  it;  bat  relioqaish  some  of  the  mischie&i  whidi  were  pro- 
Tided  for,  and  remedied  by  the  latter  statute,  and  the  aulgoct  leiata 
to  uses  in  the  new  statute ;  it  shall  be  intended  that  their  mesuilqg  im 
not  to  redress  that  mischief :  for  it  sliall  be  intended  that  they  thou^ 
well  of  the  former  statute,  and  consider  the  mischiefs  tiiat  were  reae- 
died  in  it,  but  didnot  intendto  remedy  them  by  their  own  statats; 
and  for  that  point,  by  the  same  statute,  mL  the  statute  of  32  H.  &, 
power  was  giyen  to  the  bishops  to  make  lease  for  three  liToe  of  laadi 
which  they  held  in  right  of  their  sees.  And  by  the  same  etatate  titff 
cannot  lease  to  one  for  life,  remainder  to  another  for  life,  remainder  ts 
a  third  for  life:  but  by  this  statute  I  understand  that  lease  made  to  oas 
for  life,  remainder  to  another  for  life,  remainder  to  a  third  for  lUis,  ii 
good  enough.  So  where,  under  the  statute  of  32  H.  8.  lease  for  yesit 
or  life,  without  impeachment  of  waste,  is  Toid,  still  under  this  statitfs 
it  is  good )  for  when  a  statute  remarks  a  mischief,  and  does  not  rs» 
medy  it,  it  shall  be  intended  that  the  legislature  mean  to  omit  it.  And 
as  to  the  latter  part  of  this  statute,  it  is  good  enough  by  the  reserfs* 
tion  of  the  rent,,  as  here  it  is  averred  that  the  ancient  rent  is  reserved ; 
and  by  intendment  it  is  to  l)e  taken  that  this  rent  must  be  sacfa  rent  u 
had  been  paid  within  the  last  twenty  years,  and  cannot  be  charged ; 
and  for  tliis,.  where  liefore  this  time  corn  bad  been  paid  for  the  rent,  he 
cannot  reserve  money  for  the  rent,  but  it  must  be  reserved  as  befoie. 
But  as  to  the  circumstance  that  it  used  to  be  paid  annually,  that  is  not 
material :  as  if  it  had  before  been  used  to  lease  for  y.ear9,,  reserving  each 
second  year  a  rent,  such  reservation  is  now  good  enough.  So  I  io« 
tend  upon  each  branch  of  the  statute,  that  each  lease  made  by  ths 
bishop  is  good,  if  they  exceed  not  twenty-one  years,  or  three  lives* 
And  for  that  a  lease  made  by  a  bishop  for  ten  years,  and  in  the  same 
day  he  makes  a  lease  to  another  for  eleven  years,  to  begin  after  the 
first  lease,  both  these  leases  are  good  enough,  for  both  aie  only 
twenty-one  years  ^  and  the  case  objected,  which  was  in  C  P.  between 
Glasscock  and  Brandon,  is  not  very  material.  For  the  case  there  was, 
that  the  Marqib  of  Northampton  being  divorced  from  his  wife,astatila 
was  passed,  '^  That  all  leases  made  by  him  of  his  wife's  tenemsBts 
should  be  good,  if  they  exceeded  not  twenty*one  yeanu"    And  he* 
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made  a  lease  fortwenty-oDe  years,  and  after  made  another  lease  for 
twenty-one  years,  to  begin  after  the  first  lease,  this  latter  lease  was 
adjudged  to  be  Toid,  inasmuch  as  the  statute  did  not  enable  him  to 
make  leases  except  for  twenty-one  years  %  and  this  is  in  fact  as  a  lease 
for  forty-two  years.  Bnt  this  statute  here  enables  bMiops  to  make 
leases,  so  as  they  exceed  not  twenty-one  years  from  the  day  of  the 
date ;  and  as  to  this,  by  this  statute  bishops  cannot  make  lease  to 
begin  from  Michaelmas  next  ensuing,  for  twenty-one  years,  for  that 
is  more  than  twenty-one  years  from  the  day  of  the  date  of  it*  Bnt  in 
our  case  It  is  but  a  lease  for  iwenty-one  years,  from  the  day  of  die 
date ;  and  for  that  there  are  several  cases.  But  I  will  put  a  case  which 
no  one  will  deny,  viz. — If  a  bishop  make  a  lease  for  fite  years,  and 
besides  his  right  o?er  this  immediate  lessee  makes  a  new  lease  to  ano- 
ther for  twenty-one  years ;  the  first  lessee  enters,  still  this  latter  lease 
is  good  for  the  residue  after  the  first  years  determined.  The  same  law 
if  the  first  lessee  had  surrendered  on  condition  to  the  bishop,  and  he 
made  a  new  lease  for  Iwenty-one  years,  to  anotiier  for  twenty-one 
years ;  and  if  the  first  lessee  enter  for  the  condltioa  broken,  s^l  the 
latter  lease  is  good.** 

<^  And  thesecasesare  ali  one  with  our  case,  in  rerersion  *  so  far  from 
saying  that  it  shall  be  mischierous,  it  seems  to  me  that  there  is  no  mis- 
chief in  it  at  all,  for  it  is  as  good  for  a  bishop  asjbr  another.  And  if 
it  should  be  otherwise,  perhaps  n6  bishop  could,  or  rather  the  greater 
number  of  them  could  not,make  any  lease  ^ — ^if  they  wait  until  a  lease 
be  determined  before  they  can  make  a  new  lease,  then  they  shall  be 
compelled  to  keep  the  lands  in  their  own  possession,  and  to  find  stock 
to  farm  them,  until  they  can  provide  new  tenants,  which  the  law 
never  could  compel  them  to  do ;  wherefore  it  seems  to  me  on  the  whole 
question,  that  the  lease  made  to  Fox,  the  plaintiff,  is  good  within  the 
words  and  meaning  of  the  statute." 

<<  And  on  another  day,  viz,  Tr.  35  Eliz.  Windham,  J.,  andShute,  Bi 

argued  this  case,  both  for  the  plaintiff,  that  thlff  lease  made  to  Fox 

was  within  the  letter  and  meaning  of  the  statute  i  and  they  argued 

much  in  effect  as  Periam  argued  before,  wherefore  I  wHl  not  report 

their  argument.    And  in  the  same  term,  in  C.  B.,  Anderson  said  that 

they  had  resolved  tliat  the  lease  made  to  Fox  was  good,  wherefore  they 

gave  judgment  for  him." 

The  case  of  Leper  o.  Wroth  has  been  much  considered  on  this  sub-  Leper  o. 

■  Wroth. 
ject.  Almost  all  the  books  rest  the  invalidity  of  the  lease  there,  upon 

its  being  made  to  commence  at  a  future  dayy  and  upon  swik  fixture 

eitaiey  under  a  general  power,  bdng,  upon  general  principles,  contrary 

to  common  right.    The  situation  of  the  land  in  occupancy,  at  the 

creation  of  the  power,  is  scarcely  noticed.    So  that  it  may  b6  put  out 

of  the  argument  as  to  cancurreni  leases.    The  case  is  In  print,  la 
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1  Leoiu'85«  3  Leoo.  180.  4  Leoii.6i.  Cro.  Eliz«  §.  It  b  cMad  aid 
•Uted  in  6  Co.  33.  Popham  0.  1  Brownlow  149.  YelTertoo  VL 
^  Moor  100.  404.  Latdi  d43.  i  Keble  Oil.  5  Mod.  378.  380.  Aid 
in  the  report  of  Berry  v.  White,  10.  23.  31.  to  this  ^ect.  In  FUner 
408y  indeed,  Jonei,  J.,  and  Wliitlock,  J.,  say^  that  the  chief  reason 
for  tlie  decision  was,  that  tlie  power  being  once  executed,  it  conld  not 
be  esecmted  again.  Reports  of  the  case  are  in  the  MS.  collections  fron 
wliich  the  following  are  extracts. 

(n)  <<  The  case  of  Wroth,  K.  B.  was  thns :— 4  and  5  Ph.  &  M.  i 
priTate  statute  was  passed,  by  which  the  manor  of  B.  was  assured  to  ths 
Countess  of  Sussex  for  her  jointure,  with  a  power  to  the  Earl  of  S.  Is 
make  a  lease  or  leases  for  twenty-one  years.  The  Esurl  made  oas 
lease  for  twenty-one  years,  and  tiien  made  another  lease  for  tweitj* 
one  years  and  a  half  before  the  other  lease  was  ex[rfredy  and  tibe  sa^ 
cond  lease  was  to  b$gfn  at  the  end  of  the  first  lease;  and  tlieqnesdoB 
was,  if  this  second  lease  was  good  within  the  meaning  of  the  act 
PcpJUmi  against  the  lease  cited  the  case  of  the  Lord  Treaswer  and  Si 
Walter  Mildmay,  who  could  grant  leases  in  posseaaion  tndy,  not  ta 
rerersion,  under  a  general  commission  to  grant  leases  of  tiie  Qneoi'i 
lands  for  twenty-one  years.  And  he  dted  Marshall's  case,  nnder  ths 
statute  of  1  Elhi.  of  bishops'  leases,  where  the  Archbishop  of  Cantor- 
bury  made  a  lease  for  twenty-one  years,  and  then  nmde  another  lease 
for  twenty-one  years  to  b^n  at  the  expiraUon  of  the  former  leasa ; 
and  the  second  lease  was  held  bad :  but  he  cited  the  great  case  in  tiko 
Exchequer  Chamber,  where  the  second  lisase  was  in  possession,  and  to 
begin  and  run  with  the  first  lease,  and^therefore  was  adja^ged  good.^' 

^<  Clinch,  Justice,  cited  the  case  of  the  Lord  Bfarquis,  who  bad  s 
power  to  make  leases  for  twenty-one  years  by  a  statute;  and  thoo 
was  an  old  lease  in  being,  not  made  by  him,  or  by  force  of  the  statute : 
and  he  made  another  to  l>egin  after  the  end  and  expiration  of  tks 
former.  And  it  was  doubted  if  his  lease  should  be  supported,  for  he  had 
not  made  any  lease  before :  but  if  both  had  been  made  by  force  of  ths 
Matute,  all  held  that  the  latter  had  been  Toid." 

^<  And  agpdn  in  P.  28  Elis.  Daniel  argued  for  the  lease^  and  E^ertoa, 
Solicitor  Greneral,  against  it.  The  latter  said,  amongst  other  thlngiy 
that  Wray  in  his  reading  in  Lincoln's  Inn,  on  the  slat.  1  Ells,  of 
bishop's  leases,  held,  that  it  authorized  only  leases  for  twenty-oss 
years,  to  begin  from  time  of  the  making  of  them,  which  were  not  to 
take  effect  from  the  execution,  and  bishops  might  make  am^  number  ^ 
baeeewiOiin  this  rule:' 
lUad  t.  Nask       The  case  of  Read  and  Nash,  1  Leon.  147.^  wai  relied  on  by  Loid 

Mansfield  as  an  authority  for  the  Talidity  of  concurrent  leasee  end* 
certain  ordinary  powers ;  wliioh  Mr.  Sagden  rqects  as  ssol  kinig 
been  a  decided  case,  but  the  argument  only  of  Sfar  Edward  Coke  at 

(n)  Laaadowno  BfSS.  1067.  IbL  134. 
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thenar  upon  a  power  ptrflcvkrly  penned.  Sagden  im  Powers,  p.  609« 
Sat  it  is  stated  in  Palmer  464.  to  hare  been  adfudgedf  and  tlie  follow- 
ing  note  from  a  maniiscript  report  of  the  same  case  will  be  nsefol  in 
support  of  the  opinion  of  Lord  Mansfield. 

Read  and  his  wife  against  Na8h(o).  The  case  stated  in  substance 
as  in  Leonard;  and  Coke  argues  for  the  plaintiff  in  support  of  the 
lease: — but  his  ailment  is  reported  more  accurately  than  in  the 
printed  book  on  the  same  points. 

He  first  states  a  case  of  implication  in  a  will,  &c.  He  then  argues 
that  the  will  authorised  both  the  making  of  a  jointure,  and  of  a  lease ; 
although  in  the  dbjunctife. 

He  also  argues  strongly,  that  the  jointure  is  Toid  as  not  within  the 
power : — ^it  was  to  be  an  estate  to  her,  and  he  has  made  to  her  and  himself. 

He  then  (18.  b.)  argues  on  the  resenration  of  tiie  rent ;  ^^  and  the 
Justices  said  that  he  might  pass  that  point  by,  liecause  it  seemed  to 
them  out  of  all  question  that  it  was  the  ancient  rent,  although  the 
house  was  newly  erected.  Sir  Edward  Coke  proceeds — ^^  but  admitting 
the  former  points  to  be  with  the  plaintiff,  still  it  is  objected  that  this 
lease  cannot  be  good,  because  it  is  found  that  at  the  time  of  the  mak- 
ing of  it  there  was  a  year  to  come  of  Billingford's  lease ;  and  thus 
this  lease  was  a  lease  in  reownon^  which  cannot  be  good.  As  to  this 
objection,  I  grant  that  a  lease  in  reversion  is  not  warranted  by  thb 
proviso ;  nor  can  Sir  Thomas  under  it  make  leases  in  rerersion,  for 
this  is  against  the  Menl  of  the  will,  which  was,  that  the  heir  should 
not  have  his  inheritance  charged  without  bounds  with  leases.  And 
this  is  the  reason  also  why  tenant  in  tail  cannot  make  leases  for 
twenty-one  years  in  rerer^on  by  the  statute;  for  then  leases  might 
be  made  without  bounds,  and  so  the  issue  for  whose  protection  the 
statute  was  made  would  be  injured;  and  so  it  was  agreed  in  the 
Countess  of  Sussex's  case,  where  she  had  power  to  make  leases,  that 
she  would  not  make  leases  in  reversion.  Still  it  appears  to  me  tha€ 
this  lease  is  good  enough,  for  the-proviso  is  general  to  warrant  00 
lea»t%  for  twenty-one  years  made  in  possession ;  and  here  this  lease 
b  not  in  reversion,  but  it  is  a  lease  in  esse  and  being,  for  ft  was  made 
to  begin  <<  from  the  day  of  the  date  of  these  presents,"  so  that  it  never 
exceeded  the  number  of  twenty-one  years :  for  in  point  of  Interest  it 
begins  now,  and  so  does  not  injure  the  issue  in  tail,  or  heir  in  re* 
mainder;  and  in  tltis  point  it  may  be  compared  to  Fox  and  Colliei's 
case,  in  which  I  was  of  counsel,  22  Elbe.,  where  it  was  adjudged  that 
If  a  bishop,  pending  an  old  lease  for  four  years,  mate  a  new  lease  for 
twenty^one  years,  to  b^gin  now,  with  the  ancient  ren^  tliat  it  is  a 
good  lease  within  the  statute  of  1  Elix. :  but  in  that  case  It  wu  abo 
agreed,  that  If  a  bishop  make  a  lease  for  years,  and  then  make  a  lease 

(o)  HaiMs&  M88.  2036.  ftl.  18. 
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for  thfce  lifes,  tkil  it  is  not  a  lease  for  tliree  lives  widiki  tbe  stalnte; 
Inasmncli  as  the  rerersion  passed  by  tliis  lease  for  three  Irres,  and  die 
rent  also  which  was  reserred  on  the  lease  for  years ;  and  to  Oe  soc- 
cesser  woald  be  injured  in  regard  to  his  rent,  which  miichief  did  not 
arise  in  Collier's  case." — ^And  on  this  point  he  cited  Soathwell's  case, 
likewise  tending  to  the  same  effect ;— ^^  and  so  is  the  ofnnion  of  Wes« 
ton  and  Browne,  7  ft  8  Eliz.  346.  on  the  statute  32  H.  8.  that  if  the 
lease  exceed  not  the  number  of  twenty-one  years,  althon^  it  be  made 
to  iMgin  at  a  fnture  day,  still  it  shall  be  good :  as  if  tenant  in  tail 
make  a  lease  for  eleven  years,  to  commence  ten  years  hence,  that  b  a 
good  lease  by  the  statute  of  32  H.  8.,  because  the  land  was  not  in 
lease  for  more  than  twenty-one  years." 

^^  Grodfrey: — the  case  is  (as  appears  liefore)  and  it  aeemi  to  me  dut 
the  plaintiff  is  barred.  The  points  in  the  special  ferdict  are — lat,  if  liy 
the  words  or  intent  of  the  will,  Sir  T.  Gresham  haying  but  an  estate 
for  life,  can  make  leases  for  three  llfes,  or  twenty-one  years,  to  con- 
tinue and  be  good  after  his  death ;  and  as  to  tliis,  it  seems  to  me  Hiti 
he  cannot.  2dly,  If  the  jointure  be  good  oi  not? — ^For  bb  power 
being  in  the  disjunctive,  after  that  he  had  made  a  lease  for  twenty- 
one  years,  this  is  void ; — and  it  seems  to  me  that  the  jointare  is  good: 
but  admitting  it  to  be  Toid,  then  the  validity  of  the  fine  Is  to  be  con- 
sidered whether  it  l)e  good ;  and  so  it  appears  to  be,  and  then  Sr 
Thomas  had  by  it  forfeited  all  his  estate. 

As  to  the  first  point  Coke  had  argued  that  a  power  was  given  by  the 
words,  oiherwiiej  Sfc.  (Godfrey  then  admits  that  an  authority  Is  gives 
to  Sir  Thomas  to  a  certain  extent,  but  not  so  as  to  enable  him  contraiy 
to  the  rule  of  law  to  make  leases.  The  argument  seems  acute  en  the 
point  of  covenants  to  stand  seised  in  which  such  power  to  tenants  for 
life  fail.)"    And  Godfrey  then  proceeds  :— 

^^  Likewise  thb  lease  is  void  for  a  third  reason  ;  for  If  he  had  such 
authority,  still  he  has  not  pursued  it ;  for  the  power  given  to  him  is 
to  malbe  leases  for  twenty-one  years,  on  which  the  ancient  and  usual 
rent  is  to  lie  reserved  and  payable.  Here  it  is  found  tliat  the  ancient 
rent  is  reserved :  but  it  is  not  found  that  it  is  payable  to  them  In  re- 
mainder or  reversion." 

<^  Likewise  for  a  fourth  reason  the  lease  is  void  :  the  authority  is  to 
make  leases  for  twenty-one  years,  then  3  &  4  P.  and  M.  he  makes  a 
lease  to  Billiogford  for  twenty-one  years,  and  this  lease  lietng  m  esse 
for  a  year  to  come,  he  makes  this  lease  to  Read  and  his  wife.  And 
here  although  I  agree  that  this  lease  is  a  lease,  in  point  of  Interest, 
station,  and  no  lease  in  reversion,  still  now  by  the  finding  of  the  Jury 
it  appears  tliat  the  Court  ought  to  abate,  for  he  has  counted  on  a  lease 
for  twenty-one  years,  where  in  reality  it  is  but  a  lease  for  twenty 
years,  and  that  for  this  reason  the  count  ought  to  abate,  it  was  de- 
termined in  the  case  of  Stapleton  and  Brian." 
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He  tbeii  wgMB  on  the  iioii«r«serTation  of  the  rent  for  the  bdildiDg 
of  the  new  hoese,  which  pobt  was  oyerruled  by  the  whole  Court — 
on  the  person  being  in  the  disjanctiye,  and  that  both  leases  and  join- 
tare  being  made,  both  were  void— on  the  lerying  of  the  fine  which 
destroyed  die  life  estate,  and  so  the  lease  after  granted  was  bad ;  and 
concluding  by  remarking  that  the  olijection  of  Nash  not  having  shewn 
a  title  was  immaterial,  because  the  trial  being  in  ejectment  on  the 
lease-^if  that  lea^e  were  bad  for  any  of  the  preceding  reasons,  the 
plaintiff  could  not  recorer ;  and  so  he  prayed  qudd  guerern  nUiH  co- 
piai  per  biUam. — 

Coke  replies  to  the  first  point — ^that  a  power  was  duly  gi^en  by 
implicMmy  Und  discusses  cases  of  implication ;  and  proceeds-^ 

^^  Then  as  to  the  objection  that  the  lease  to  Billingford  was  not  et« 
plied ;  In  this  the  exception  was  twofold,^— 1st,  To  the  declaration, 
and  then  to  the  lease  itself.  On  the  latter  point  we  agree  that  he 
cannot  make  a  lease  tie  reoertion  ;  nmd  the  doubt  reiti  on  the  eouni* 
And  as  to  that,  It  appears  to  me  to  be  good ;  for  all  the  words  of  it 
are  seen,  and  ought  to  agree  with  the  demise,  inasmuch  as  we  cannot 
declare  in  another  manner,  and  so  this  slip  is  not  very  material." 

He  then  argued  on  the ''  great  knot"  of  the  case— -upon  the  JdMure 
— ^If  it  were  good  in  respect  of  conveyance  or  not*  And  he  urged  that 
having  but  a  life  estate  and  power,  he  could  not  stand  self ed  to  an 
use  beyond  tlie  former ;  and  for  other  reasons  that  the  jointure  was 
bad.    He  closed  his  argument  by  praying  judgocient  for  the  plaintiff* 

The  manuscript,  fol.  37,  then  refers  for  the  <<  Resid."  to  <(  185,"-^ 
or  <<  85,"-— Which  is  wanting  hi  the  Tolnme— Harh  2030.  But  in  the 
Lansdowne  MSS.  1070,  foL  31,  a  continuation  of  this  case  seems  to 
have  been  bound  up  with  others. 

Pasch.  33  BUz.  Lansdowne  MSS.  1070,  fol.  21.  <<  Tanfield  argued 
for  the  defendant,  that  if  the  tenant  for  life  had  a  power,  still,  as  the 
case  was,  he  had  not  pursued  it.  For  he  made  a  lease  to  Billhagfotd 
first ;  and  that  was  in  being  at  the  time  of  the  lease  to  Read,  where* 
fore  the  latter  lease  could  not  be  good ;  for  his  power  was  only  to 
lease  for  twenty-one  years  in  possession,  and  that  could  not  be  made 
there,  nor  could  lease  in  reversion  be  made.  As  if  a  letter  of  attorney 
were  given  to  any  one  to  make  leases  for  twenty-one  years,  and  he 
make  a  lease  for  twenty-one  years,  when  ten  years  of  another  lease 
were  in  being,  that  would  not  be  good,  since  it  cannot  foe  a  lease  for 
twenty-one  years,  although  it  had  been  said  that  it  might  be  a  good 
lease  by  estoppel :  and  that  the  defendant  Is  estopped  by  a  deed  in* 
dented  t6  say  that  it  is  a  bad  lease  for  twenty-one  years.  So  as  it  Is 
cenlMed,  he  h  not  in  by  the  lessor  fbr  life,  but  by  the  testator.  And 
the  lessee  did  not  make  the  lease  from  himself,  but  as  an  instruewnt 
to  pass  it,  wherefore  ther^  could  be  no  estoppel." 

2e 


He  than  argnea  on  the  point  of  tbe  jointure ;  and  proceed! — 

"  Cooke  ai^ed  that  the  tenant  for  life  had  a  sufficient  power,  and 
had  exercised  it  well ;  inasmach  as  he  had  not  eiceeded  tbeniiBhet 
of  years  Ihnlted.  Re  said  tenant  in  tail  might  make  leaaoi  to  cob^ 
mence  at  the  following  Michaelmas  for  twenty  yean.  So  also  in  Fez^ 
case,  where  a  bishop  had  made  a  lease  for  twenty-one  year*,  lad 
whan  tea  years  of  that  lease  were  in  being,  he  made  another  lease  fin 
twenty-one  years  by  deed  iodsnted  ;  and  it  was  good,  inaimach  as  he 
did  no  wrong  to  the  successor,  and  did  not  exceed  the  nnmberof 
yean  limited  by  the  statute,  and  as  the  lease  began  presently,  and  ws 
not  a  great  charge  on  the  inheritance.  Bat  in  the  principal  case  it  ii 
a  lease  by  conclasion,  although  he  bad  no  interest  nor  anthority  le 
make  a  lease." 

The  argnmeot  cooclndet  on  other  poiotf— and  he  prays  ji 
for  the  plaintiff. 

Ihe'case  is  coatinned  in  p.  36,  b.  of  the  aame  volume. 

"Trin.  33  Elii.  R^.  Lansd.  MSS.  1076,  fol.  36.  b. — The  OM 
of  Read. and  Nash  was  moted  this  term  on  this  point,  whether 
fine  created  a  forfeiture  or  not.  >  The  Jury  had  found  that  he  wu 
sailed  of  diters  mestugei  and  tenements  In  Yorkshire,  mentionedii 
-the  will,  and  that'by  tbe  will  he  devises  all  his  lands  in  G.,  adjoii 
to  Towne  that  were  of  the  tbIus  of  lOl.per  annum,  and  the  tenth  *( 
this  is  30r.      Cooke  moved  that  this  was  an  nncerloin    findii^' 
Three  Jnstices,    abienU  Wray,   hold  the    verdict  cerlainly  enmi 
found ;  and  thus  it  was  fonnd  that  a  fine  was  levied  of  his  lindi  k 
Gunthorpe,  which  was  a  Jorfeiiure  of  the  estate  of  Sir  Thomas  G» 
diam;  and  then  the  lease  made  afterwards  to  the  plaintiff  wisvoUt 
wherefore  jut^pnenf  veai  given  that  he  tkould  take  nothing  per  btikm^ 

Hascodht  AMD  Pole,  1  Anderson  273.,  has  been  thought  an  anth^ 
rity  for  a  lease  to  begin  at  a  future  day,{in)  under  a  power  to  lukf. 
any  lease  for  any  number  of  years  not  exceeding  ninety-nine  yMj 
from  the  time  of  making  snch  demise. 

Bat  it  has  been  overlooked  that  the  case  mentioned  in  Andersoni 
have  beat  determined  by  a  majority  of  the  Judges  in  favour  of  II 
fatnre  lease  was  tried  again  in  the  next  year,  in  another  Court,  wbl 
a  contrarjr  judgment  was  delivered.  The  latter  determination  sen 
to  restore  the  consistency  of  the  old  cases.  Moor  733.,  in  them 
cited  by  Mr.  Powell  for  another  purpose,  p.  433,  kc.  2d  edit. 

Evans  V.  AKttith  involved  this  point :  but  it  nat  decided  on 
The  lease  in  question  was  a  concurrent  accleitiastical  lease;  and, 
aupported  on  the  authority  of  Fox  and  Collier.  Sir  W,  J< 
And  in  the  final  judgmeat  the  two  Judges  who  doubted  oftha. 

(»]  8B|deaoflFe«ivM'.iM««b 
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of  concurrent  leases  confined  their  attention  to  uther  points  of  the 
case.  See  all  the  reports,  printed,  and  in  manascript* 

The  following  note  is  taken  from  the  Hargrave  Collection,  No.  38,foK  Harg.  No.38> 
156.  ^^  Jones,  J.  At  the  common  law  it  was  lawful  for  a  bishop,  &c.  with  s.  C.  Laasd. 
the  consent  to  grant  leases  for  any  nnmber  of  years  that  he  pleased.  j|fo^io83 
Then  came  the  Statute  of  Leases,  32  H.  8.  before  which  the  bishop  foi.  us.  and 
ooold  do  nothing  of  himself,  except  for  his  own  life ;  and  this  statute  fol.  I90,b. 
was  made  in  favour  of  the  present  incumbents,  and  the  former  that  he 
night  make  leases  without  a  confirmation,  obserring  the  limitations 
directed  by  the  statute  :  but  he  could  not  make  leases  in  reyersion  or 
concurrent  leases ;  but  still  a  bishop  might  make  any  lease  with  con- 
firmation of  dean  and  chapter  as  long  as  he  pleased.  And  then  came 
the  statute  of  1  Eliz.  which  enacts  that  all  gifts  and  grants,  &c.  made 
by  a  bishop  should  be  void  other  than  leaies  for  twenty-one  years,  or 
three  lives,  &c.  This  statute  never  had  reference  to  the  present  in- 
cumbent, or  the  former,  but  the  successors ;  and  for  this  reason  I  say 
that  this  concurring  lease  is  not  void,  for  it  is  a  lease  for  twenty-one 
years,  and  is  not  to  begin  beyond  the  time  of  making ;  and  it  is  within 
the  words  of  the  act.  But  if  it  had  been  a  lease  for  twenty-two  years^ 
it  would  not  have  been  within  the  statute :  but  it  being  for  twenty- 
one  years,  it  is  within  the  statute ;  and  being  for  no  longer  time,  it  is 
within  the  words,  and  also  the  meaning  of  the  act ;  for  no  more  pre- 
judice can  come  to  the  successor  than  if  he  had  a  bare  lease  in  pos- 
session. Then  for  the  lessee  in  possession,  how  is  it  insufficient  on 
his  account  ?  The  act  was  not  made  in  favour  of  him ;  and  the  mean- 
ing of  the  statute  is  that  there  should  not  be  more  than  twenty- one 
years  after  the  decease  of  a  bishop,  and  so  there  will  not  be.  If  there 
be  a  lease  dupnnbhable  of  waste,  it  would  be  void,  as  a  lease  for  three 
Htos,  one  after  another,  although  this  be  good  within  the  words  of 
the  statute,  still  it  is  npt  good  by  the  meaning ;  and  a  lease  being  for 
twenty-one  years,  and  after  another  lease  for  three  lives,  is  not  good, 
because  no  distress  can  be  made ;  nor  will  an  action  of  debt  lie.  But 
here  there  is  no  hindrance  of  an  action  of  waste,  or  of  distress ;  and 
the  second  lessee  may  be  charged  for  the  arrears :  and  here  the  case 
of  the  Earl  of  Sussex  was  objected  to  this  lease.  A  private  act  of 
parliament  was  made  to,  settle  land,  ^^  provided  that  he  might  make 
leases  for  twenty-one  years,  or  three  lives."  He  made  a  lease  for 
twenty-ene  years,  and  afterwards  he  made  another  lease  to  begin 
qfler  the  former;  and  there  a  difference  is  taken  between  a  private 
power  given  to  a  tenant  for  life  which  he  had  not  by  the  common  law 
which  shall  be  strictly  construed :  but  here  it  takes  away  the  power 
of  the  bishop,  wherefore  the  act  shall  be  construed  largely.  And  ano- 
iWr  reason  was,  that  where  a  proviso  is  made  for  one  to  make  iea$ei 
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f»r  tWifUg'One  jfcarty  who  mikes  one  lease  under  i^  that  he  sbaH  not 
make  another. 

<^  The  Lord  Popham  there  pmt  a  case  of  the  Marqnts  of  N.  who  had 
a  power  under  a  primte  act  of  parliament  to  make  leases  for  twentj • 
one  years,  &c  and  one  lease  was  made ;  and  he  made  another  lease  to 
begin  after:  and  it  was  a  good  lease,  becaase  he  had  not  ezeoited  hb 
power.  Then  18  Bliz.  was  passed  because  concurrent  leases  were 
InconTonient,  &c. :  but  the  lease  was  not  Toid  then,  and  they  were 
fain  to  make  a  priyate  statute  to  restrain  them.  But  this  extends  not 
to  former  leases.  But  here  no  power  is  conferred  by  the  statute  ;  and, 
therefore,  the  lease  is  good :  and  this  is  a  resolution,  and  not  an  opi- 
nion.   So  he  concludes  for  the  plaintiff." 

Doddridge  argues  on  the  other  points  at  great  length,  and  Hide, 
C  J.:  but  they  do  not  noticn  the  point  of  concurrency* 

The  true  ground  of  the  decision  also  in  Shecomb  and  Hawkins 
also  supports  the  general  principle  as  to  common  right.  Cro.  Jac  318, 
TelTorton  sn.,  and  1  Brownlow  148. 

Rokeley ,  J*  in  Winter  v.  LoTeday,  6  Mod.  380.  treats  both  these 
cases  and  Leper  and  Wroth  as  equal  authorities  against  leases  being 
made  to  commence  at  a  future  day,  under  a  general  power  created  by 
a  rerersioner.  His  lordship  does  not  notice  whether  or  not  the  lands 
were  in  lease  at  the  time  of  the  power  created :  it  seems  that  they 
were  then  in  tenancy,  which  he  certainly  did  not  consider  as  material 
to  the  question ;  although  it  would  have  operated  againit  his  opinioo, 
if  relevant  to  the  point.  Nor  does  it  appear  to  have  l)een  weighed  ia 
SlMcomb  o.  Hawkins,  either  by  Croke  or  by  Yelyerton.  Croke, 
therefore,  may  possibly  be  in  error  with  respect  to  this  circnmstance 
ia  his  report,  p.  318.  Cro.  Jac;  and  yet  he  may  have  placed  the  in- 
▼ilidity  of  the  lease  in  question  on  the  proper  grounds,  the  fact  as  to 
occupancy  in  this  case  being  hnmaieriak 

So  Ikr,  therefore,  as  relates  to  the  lands  having  been  in  lease  at  the 
making  of  the  settlement,  or  not,  Mr.  Powell,  p.  421,  and  Mr.  Sngden, 
p.  583,  of  their  treatises,  (and  Winnington,  arguendo^  in  Opy  o. 
Thomasius,  T.  Raymond  133,  and  Seij.  Cummins,  orgti^fidb,  in  Coven- 
try o.  Coventry,  ^Osb.  MSS.  112,  Lincoln's  Inn  Library,)  seem  to 
have  unneeessariiy  remarked  the  difference  between  Croke  and  Yelverw 
ton's  reports  of  this  case  of  Shecomb  v*  Hawkins.  If  tlie  question  had 
been  on  a  coneurreni  lease,  the  inaccuracy  of  one  of  the  reporters 
would  have  l)een  material. 
Bftynf 8  V.  '^^^  ^^^c  o^  Baynes  v.  Bebon,  T.  Raym.  247.  seems  to  be  perfectly 

Belsoh.  consistent  with  the  preceding  authorities.  The  power  there  b  genend^ 

the  lease  made  under  it  was  to  commence  at  a  future  day  M  revei> 
sion ;  and  no  peculiar  circumstances  are  to  be  dbcovered  in  the 
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to  jastifj  the  lease,  which  was  decided  to  be  Toid^  The  decision 
lies  on  the  last  case ;  and  Leper  and  Wroth,  with  respect  to  powers, 
and  on  Colt's  case,  in  Hobart  151,  for  a  more  general  principle  of 
eonstmction  of  general  words. 

Mr.  Sagden,  following  Mr.  Powell,  seems  to  consider  this  decision 
donbtfal,  as  if  it  was  founded  on  cases  determined  with  reference  t#« 
the  ocaqKUwn  of  the  land.  It  Is,  howeyer,  submitted,  that  the  point 
in  Bajnes  v.  Belson^  as  well  as  Leper  o.  Wroth,  and  Shecomb  «• 
Hawkins,  is  founded  on  general  principles,  and  rightly,  and  thai-  a 
reference  ta  the  actual  possession  would  haTe  been  improper.  The  re- 
ference to  the  passage  in  Colt's  case  sterns  particularly  to  justify  this 
conclusbo;  and  taken  as  a  link  connecting  the  three  authorities,  as  it 
were  with  an  oyermling  master  principle,  it  seems  reasonable  to  nject 
from  our  consideration  minor  incidents  as  inoperative;  and  it  is  at 
least  important  to  ayoid  the  error  of  adopting  as  a  cause  that  which 
does  not  affect  the  subject. 

With  respect  to  Opj  v.  Thomasins,  It  seems  to  be  clear  that  no  Opj  v. 
judgment  was  e?er  giTen  in  the  case.  Holt,  C.  J.,  in  Cotoo^  v.  Com  "^"^'"•^ 
▼entry,  ^th  April,  1719. ;  3  Osb.  MSS.  p.  119.    Lincoln's  Inn  Lib. 
In  Raymond  132.  a  rerersioner  limits  an  estate  tidl,  with  a  q)ecial 
leasing  power,  viz.  ^^  for  the  tenant  in  tail  to  make  leases  m  posses* 
sion )"  which,  it  is  there  admitted^  will  not  authorise  a  lease /or  ^0<ir#, 
to  commence  at  a  future  day  s  and  this  it  seems  difficult  to  dispute. 
The  doctrine,  howeyer,  collected  from  the  case  by  Mr.  Powell  and 
Mr.  Sngden  should  be  inyestigated.  In  1  Ley.  167.  the  second  lease  Is 
stated  to  haye  been  for  the  life  of  the  defendant — a  freehold  leas^ 
which  was  declared  to  be  yotd  under  the  words  of  the  power,  ^^  to 
make  leases  in  possession:"  but  Wyndbam  and  Twysdeu,  Justices,^ 
are  there  said  to  haye  held  that  the  settlement  being  ^^  of  a  reversion, 
if  the  words  of  the  power  had  been  generalr^o  make  lea$e$j — a  lease  of 
the  reyersion,  or  a  lease  in  reyersion  had  been  within  it"     Upon  this 
dktum  it  is  submitted  that  a  concurrent  lease  only  wlu  in  the  contempt 
lation  of  the  Judges,  and  that  a  lease  to  commenee  at  a  future  day,  as  im« 
plied  in  the  two  treatises  on  Powers  (that  of  Mr.  Powell  421.  and  that 
of  Mr.  Sogden  583, 4.)  ought  not  to  be  inferred  to  haye  been  sanctioned 
by  them,  when  the  yery  confused  state  of  the  reports  of  the  case  is 
taken  into  consideration.  See  I  KeUe 911  also; and  Lansd.  MSS.  No« 
1064.  fol.  137.    Although  the  distinction  between  concurrent  leasesy^ 
and  leases  to  commence  inJUiuro^  seems  to  haye  been  clearly  recog* 
nised  at  an  early  day  (4  Leon.  65. — 1  Leon.  36*)  still  the  terms  ^^  ii| 
reyeruon"  are  loosely  applied   by  the  reporters.     In  3  Leon.  72» 
Haydon's  case  is  stated  to  hare  been  under  a  general  power,  and  of 
leases  gianted  <^  m  reversion^^  for  three  liyes ;  and  in  it  the  force  of 
the  power  appears  to  haye  been  discussed.    If  by  the  terms  ^^  in  re^ 
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version^*  the  reporter  had  meant  a  lease  to  coromeDce  Fa  estaCtf  aft 
futare  day,  and  not  a  concurrent  lease,  it  seems  ctear  that  its  inTaliditjr 
would  hare  been  determined  without  reference  to  the  power  at  all,  or 
to  any  other  circumstance  than  to  the  fact  of  its  being  a  freehold. 
Wi\t€r  V.  fhe  case  of  Winter  v.  Loreday  is  variously  reported  : — The  case 

^        *  seems  to  hare  been  decided  partly  upon  a  critical  <<  retuKng^*  of  tbe  seve» 

ral  clauses  of  the  power.  It  seems  to  be  clear  that  the  three  Jadges  wfie 
held  the  lease  to  be  good  in  respect  of  its  being  made  to  conamence  at 
a  future  day  founded  themselves  on  what  they  thought  to  be  a  proper 
connecting  of  the  general  words  of  the  power  with  the  tpecidl  per* 
mission  that  the  lease  should  be  made  for  thirty-one  years  ;  whilst 
Rokeby,  J.  read  the  power  a&  merely  general^  and  then  classed  the 
case  with  those  in  which  leases  under  general  powers  were  held  to  be 
invalid  if  made  to  commence  at  a  future  day*    The  difference  of 
opfaiion  related  to  the  fact  of  the  power  being  general  or  tpecud;  and 
.did  not  arise  from  different  principles  of  reasoning  on  the  point  in 
question.    It  does  not  appear  that  the  three  Judges  would  have  dis« 
approved  of  Rokeby's  construction  of  the  power,  a$  he  read  ike  damee 
ofU:  but  they  thought  the  clauses  were  intended  io  be  taken  together^ 
which  his  lordship  denied.    The  judgment  attributed  to  Mr.  Jostioe 
Eyre,  in  5  Mod,  378.  seems  strongly  to  confirm  this. 
Coyettiry  r.  Upon  the  case  of  Coventry  and  Coventry,  which  Mr.  Powell  cites  as 

^oventiy.         i^q  authority  in  favour  of  leases  in  reversion  under  these  powers,  it  may 
be  sufficient  after  what  Mr.  Sogden  had  said  upon  the  case,  to  remark 
that  the  power  there  seems  to  have  been  called  general^  incorrectly^ 
In  the  MS.  quoted  in  the  Treatise  on  Powers,  3d  edit.  585,  it  is  fur* 
'  ther  urged  by  Mr.  Williams,  amongst  other  things,  <^  that  if  a  cove- 
naut  to  lease   any  land  for  twenty-one  years,  without  any  time 
mentioned,  it  should  be  construed  to  commence  presently,  6  Co.  33. 
1  Roll.  Ab.  841 .     1  Inst.  46.  b.     To  which  argument  Holt,  C.  J.  is 
reported  to  have  observed  ^^  that  by  a  general  power  of  leasing  it 
would  not  be  contended  that  a  lease  in  reversion  could  be  made.*^ 
f*rom  which  it  may  be  inferred  that  in  the  opinion  of  the  Court  the  power 
in  question  was  special.    In  another  manuscript,  8  Leeds  MSS^.  p.  1 17. 
Lincoln's  Inn  Library,  is  the  case  of  Coventry  and  Coventry  as  argued 
by  Peere  IViUiams  and  Serjeant  Cummms,  of  which  the  following  pass- 
age is  an  extract  :-^^^  Serjeant   Cummins  said,  I  agree  in  afl  cases 
when  a  settlement  made  of  lands  in  possession  gives  such  a  power  to 
make  leases,  the  leases  must  be  made  in  possesssion ;  or  otherwise  they 
will  not  be  justified  by  the  power,  6  Rep.  93  :  but  when  a  settlement 
is  made  of  lands  not  in  possession,  but  in  reversion,  then  rever- 
sionary leases  are  good.    There  are  but  two  exceptions  to  the  latter  : 
1.  When  the  power  expressly  restrains  io  lease  ia  possession,  their^ 
though  the  hnds  were  in  reversion  at  the  creation  of  the  power^  it  wi!^ 


jVHtify  only  leases  io  possession ;  and  this  was  the  Tery  case  of  Ladjr 
Mohan  ;  and  so  too  the  case  of  Duke  of  Backs  and  Lord  Antrim,  the 
power  was  the  same,  and  so  resolved  by  the  Lord  Chief  Justice  Bridg* 
man  and  Hales;  and  so  in  tlie  case  1  Le?*  167.  3dlj,  I-agree  that 
if  he  who  has  pewer^o  make  leases  has  once  executed  that  power  by 
making  a  lease  parsuant  to  it,  he  cannot  make  a  snbsequent  leaee 
^the  former  is  determined,  which  was  the  case  of  the  Countess  of 
Sussex,  and  Shecomb  o«  Ha wkins^  which  is  not  so  well  in  Croke  as  in 
Yelferton^  for  then  the  persons  who  made  the  leases  had  before 
executed  that  power^  and  was  in  esse  at  the  time  of  making  the  said 
lease.'' 

He  also  relied  on  the  so  Of ,  SfCf  whieh  he  agreed  was  restrictlTe ; 
but  only  as  to  the  number  of  years  for  which  leases  should  be  made, 
but  do  not  restrain  making  leases. 

^^  C.  J.  said  he  wonld  give  no  opinion;  but  seemed  inclined  to  think 
that  these  leases  were  good,  the  lands  being  in  rerersion  at  the  time 
of  making  the  power.  But  as  to  the  commencement  of  these  leases 
they  seemed  ill ;  for  he  said  a  lease  in  roTersion  must  commence  after 
determination  of  former  lease ;  and  for  a  lease  to  commence  after  the. 
death  of  J.  S.  is  not  the  same  with  me  as  a  lease  to  commence  on  the 
determination  of  a  lease  for  years  determinable  on  the  death  >  of 
J.  S.    Adjourned, — Imi  never  determined  as  Mr.  Philip  ieUsmeJ^ 

The  opinion^ of  sereral  modern  judges  (c)  are  Tery  clearly  in  fa?our 
of  concufTtfit/  leases  uoA^t  certain  prioate  powers;  and  without  con- 
sidering at  present  how  the  doctrine  was  applicable  io  the  cases  which 
Ihey  were  deciding,  their  dicta  must  be  admitted  io  be  important,  if 
connected  with  the  early  decisions  by  the  recognition  of  the  same 
principle  in  various  intermediate  books. 

With  respect  to  Goodtitle  v,  Funocan,  Douglas  508.  it  seems  diffi-  Goodtitle  v.  . 
cult  io  admit  the  propriety  of  Lord  Mansfield's  judgment  as  to  the  lease 
being  valid  in  concurrency*  The  report  is,  perhaps,  inaccurate ;  Mr. 
Sugden  has  remarked  that  the  statute  of  IS  Elia.  c.  10.  is  inserted- in 
>  it  instead  of  the  statute  of  1  Eliz*  c.  19.  and  the  words  of  the  statute 
are  certainly  misstated  to  ^'  require  as  strongly  ecclesiastical  leases  io 
be  in  possession,  and  not  in  reversion,  as  those  in  this  or  any  of  the 
common  powers  to  tenants  for  life."  So  far  from  the  fact  being  so, 
the  case  of  Fox  and  Collier  is  directly  reported  to  have  been  out  of 
any  restrictive  voords  of  the  statute  of  1  Eliz..  c.  19.  But  Fox  and 
Collier  was  a  case  of  a  general  power;  whereas  that  in  Goodtitle  v» 


(c)  Lord  Mansfield  in  Poodtitle  v.  Doc  v.  Calvert,  2  East.  375. ;  and  Lord 

Fmnican,  Douglas  568. ;  Grose,  Law-  Ellenborough  in  Roe  v.  Prideaus,  le 

rence,  and  Le  BHuic,  Justices,  in  are-  East.  184. 
cent  cast.   See  Sugden  oa  Fowersj  596* 
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TaDDcan  if  Terj  tpeciattg  marded:'^t  b  for  tenaots  for  fife  being  ii 
*^  acUuiI  possetthn  "  of  the  laodd,  to  demise  them  <<  in  potseiflieBy  bet 
not  by  way  of  rereruon  or  future  interest."  TIm  power  in  Bead  and 
Nadi  also  is  general ;  it  is  contained  in  a  proTiso  for  forfeltme  ef  Hie 
estate  limited  to  A^B.,  Ac,  if  A»B,  should  make  alienations^  ke^ 
wher«by  the  premises  should  not  remain  in  the  form  appointed  by  the 
will  ^^  otherwise  than  for  jointures  for  their  wires,  or  leases  for  twenty* 
one  years,,  whereupon  the  old  and  aoenstomed  rent  should  be  le- 
aerred." 

P^dLoz.  '^^  ''^^  ^°  ^^  ^*^  ^'  '^  ^'  Prideaui,  10  East.  184.  depend  en 

Goodtitle  V,  FuDUcan,  and  seem  not  to  be  sound.  Besides  that  it 
was  deeided  on  a  strong  prindple  mentioned  in  Whitlock'i  case,  the 
•bjectioa  of  the  lease  b^ag  made  to  commence  la  JUiuro  does  net 
seem  to  hare  been  considered  by  Lord  EUenborou^ ;  and  the  ferw 
ef  the  direction  that  the  donees  of  the  power  were  to  be  ^  in  adHil 
possession  of  the  prembes''  is  entirely  disiegarded.  But  the  terms  m 
wMeh  the  power  it  esq^ened  may  be  said  te  be  strong  enough  to  pre* 
dndecoBCorrent  leases. 

pM«.Calfsrt.  The  case  ef  Doe  v.  Galrert,  2  East  d75»  was  also  upon  aleaieit 
fiduTo  under  a  special  power  clearly  restricting  the  party  from  maki^ 
such  grants :  but  it  dees  not  appear  to  be  so  strongly  worded  against 
concurrent  leases  in  one  respect  as  Croodtitle  v.  Fnnucan.  It  pennils 
^  tenants  for  life  in  actual  possession,  or  adualfy  enHUed  ie  ike  raiU 
endproJUi  of  the  lands,  to  make  the  leases ;"  whereas  in  the  latter 
case  persons  ^^  in  actual  possession"  only  are  so  enabled.  But  tiM 
subsequent  prohibition  of  leases  ^^  in  remainder,  rerersion,  or  eifMS- 
ianofy*^  would  probably  be  held  sufficiently  clear  to  render  a  concur* 
rent  lease  Toid.  Howe?er  it  is  submitted  that  to  class  powers  so  worded 
with  the  general  power  of  Read  and  Nash,  and  Fox  and  Collier  is  to 
confound  the  true  principle  of  construction  on  this  subject. 

Shaw  p.  Sam-        The  last  case  on  the  subject  is  Shaw  v.  Summers,  3^  Moore  196, 

'^^^  1819,  which  fully  confirms  these  ancient  and  uniform  principles  of 

decision.  By  a  general  power  trustees  were  authorized  to  let  the 
lands  for  such  term  and  time^  not  exceeding  twenty-one  years,  as  tbcj 
should  think  fit.  After  granting  a  lease  to  A.  B.  for  ten  years,  thej 
demised  the  lands  again  to  C.  D.  for  the  remainiog  ele? en  years,  tlie 
second  lease  being  to  commence  after  the  expiration  of  the  former; 
and  the  second  lease  was  certified  by  the  Court  of  Common  Pleas  te 
the  Master  of  the  Rolls,  to  be  roid.  The  dbtinction  between  thb  case 
and  that  of  Fox  and  Collier  in  the  extent  of  the  words  has  been 
before  noticed,  p.  593,  where  the  Editor  has  yentured  to  state  what 
appears  to  him  to  be  Sir  Orlando  Bridgman's  principles,  and  which  h# 
submits  are  supported  by  the  foregoing  ? lew  oi  the  cases^ 
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G. 

(See  p.  109.) 

The  MARQUIS  OF  ANTRIM  v.  The  DUKE  OF 

BUCKINGHAM. 

In  Chancery. 
Lib.  Reg.  1662.  B.  fi>L  S77. 

^^  The  plaintiff's  rait  being  te  have  a  leaie  made  good  in  eqnitj, 
which  was  made  by  Catherine  late  Dndieas  of  Bockiogham  for  the 
payment  of  certain  dei>t8  alleged  to  haye  been  contracted  hy  the  said 
Dofihess  who,  as  the  plaintiff's  bill  sets  forth,  being  seised  in  fee  of 
sereral  manors,  lands,  and  troemenis,  and  being  indebted  to  sereral 
persons, — by  indenture  dated  in  June,  1633,  and  a  line,  to  nim 
money  for  payment  of  her  debts,  and  for  other  consideration^,  did 
settle  the  premiies  to  tlie  use  of  herself  for  life  sans  wafte^  the  re- 
mainder to  ihe  flelflodUoii  ibp  Dwko  of  Backlngbam  her  son,  in  tail 
mail  with  remainder  OTOr,  with  a  proTiso  and  power  resenred,  <<  thai 
U  shouU  be  Iwa^lfor  her  during  h^r  l^e  bjfony  deed  or  dee^t  le- 
detded  to  grani  the  premUee  or  any  pari  thereof  j  for  twetdy^one  yemrt 
mpoueedom^  or  too  or  three  Uoee  m  poeeesdony  whereupon  the  then 
yearly  rent  or  more  should  be  reserred  and  payable  dniipg  the  term 
to  her  and  such  persons  to  whom  the  immediate  rerersion  or  remainder 
should  belong ;"— tmd  afterwards  she  intermarried  with  plaintiff;  and 
in  October,  1649,  after  the  intermarriage,  the  plaintiff  and  the  Duchess 
leased  the  premises  for  twenty-one  years  to  Richard  Earl  of  W  , 

OliTer  Lord  B  of  L  ,  and  James  Stewart, 

esquire,  their  executors  and  assigns,  in  trust  for  the  said  Countess, 
but  principally  to  raise  money  to  pay  her  debts,  for  which  the  plain- 
tiffs Archibald  Steward  and  John  Traylman  stood  bound;  which  trust, 
although  not  expressed  in  the  Itase,  was  declared  by  writing  under 
the  hands  and  seals  of  the  lessees.  And  shortly  after  the  making"  of 
the  said  lease  the  said  Duchess  and  also  James  Steward,  one  of  the 
trustees,  died.  And  in  Septeu^ber,  1Q60,  the  surrifing  trustees  with 
the  plaintiff's  consent,  and  for  her  benefit,  assigned  their  interest  in 
the  premises  to  the  d^foQdants  Cox  and  Robert  Cftstlej-r-^ho  refi^sed 
to  execute  their  trust,  and  who  permit  the  defendant,  the  Duke  of 
Buckingham,  to  take  the  profits  of  the  premises ;  by  meawi  whereof 
the  plaintiff  cannot  be  reimbursed  the  money  he  hath  vially  psjd  in 
discharge  of  part  (rf  the  said  debt,  but  is  likely  to  be  chaigeA  wMh  Ml 
the  debts  contracted  by  the  Duchess  out  of  his  own  estatf^  so  a^  te 
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hare  the  said  lease  made  good  in  equity,  and  to  compel  the  said  de» 
fendant  the  Duke  to  suffer  the  other  defendants  to  take  the  profits 
dnring  the  lease  to  pay  the  said  debts,  according  to  the  intention  of 
the  Dachess,  and  that  the  sald.Dake  may  account  for  the  profits 
receiTod  by  him  or  his  agents,  is  the  prayer  of  the  bill*'' 

^^  Whereunto  it  was  insisted  by  the  counsel  for  the  diefendent  the 
Duke  of  Buckingham,  that  the  said  Duke  having  put  in  an  answer 
and  plea,  sets  forth  by  way  of  answer,  that  it  doth  not  appear  that 
the  lease  aforesaid  was  made  in  trust  to  raise  money  to  discharge  the 
debts  of  the  Duchess,  who^  he  belioTes,  was  not  indebted  at  the 
making  of  the  settlement ;  or  if  she  were,  it  concerned  not  him,  there 
being  no  provision  hj  the  settlement  to  raise  money  to  pay  her  debts 
by  any  lease  to  be  afterwards  made ;  and  therefore,  if  the  said  iene 
had  lieen  made  upon  such  trust  as  is  pretended  by  the  plaintiff,  it  wu 
mat  pursuant  ia  the  power  reserved  on  the  settlement,  and  for  plea, 

'  iaidi  that  the  Duchess  at  the  time  of  the  settlement  made  was  seisid 
of  the  premises  not  in  possession,  but  in  reversion  expectant  upon  the 

.  death  of  Cicely,  Countess  of  Rutland,  who  was  living  at  the  time  of  the 
lease^  and  was  seised  of  the  premises  for  the  term  of  her  life,  and  after- 
wards, whilst  the  said  Ckmuttsss  was  so  seiBvd,  cbe  duchess  was  dis* 
abled  to  make  any  lease  for  years  in  possession,  and  therefore  the 
lease  in  question  was  unwarrantably  made,  and  so  had  been  ^  Us 
Duehett  had  been  sole  at  the  time  of  the  making  thereof,  and  was  not 
pursuant  to  the  power  in  the  settlement*  The  Court  hereupon^  and 
apon  deflate  of  the  matter,  saw  no  cause  of  equity  to  give  the  plaini- 
tiff  any  relief ;  and  doth  therefore  order  that  the  matter  of  the  plato^ 
tiff's  bill  be  from  henceforth  clearly  and  absolutely  dismiased  out  oC^ 
this  Court,  with  costs." 


h; 

(Seep.  2510' 

STONE  y.  WALTER. 

Ter.  St.  Hil.  anno  1  &2Car.  8.  Intr.  Pascb.  1649.  Rot SSR 

Hm.M8.  No.       A  report  of  the  case  of  Stone  v.  Walter  illustrates  the  argament  of 
43.  fol.  343.      n^Q  £i|^|^f  Justice  against  the  inference  drawn  from  the  practice  after 

the  abolition  of  the  ecclesiastical  couits,  and  the  kgal  necessUj^MxiAog 

thereopoBr 
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*^  tn  an  action  on  the  case  on  indelniaitu  tutumpsU  for  wares  sold  ; 
on  non  atsun^sU  pleaded  the  Jnry  find  a  special  verdict  to  this  effect : 
^-that  the  plaintiff  did  deliyer,  the  daj  mentioned  in  the  declaratfon^ 
the  goods  to  Elizabeth  Walter,  then  and  now  the  wife  of  the  said  de- 
fendant, she  then  living  in  London,  without  the  assent  or  knowledge 
of  the  aforesaid  Walter ;  and  that  the  said  Elizabeth  then  and  there 
promised  to  pay  to  the  plaintiff  10/.  for  the  said  wares*  And  they  far- 
ther find  that  before  the  sale  and  delivery  aforesaid  the  said  Elizabeth 
was  departed  from  her  husband,  and  refused  to  cohabit  with  him ;  and 
they  further  find  that  the  defendant  was  willing,  and  did  offer  to  pay 
to  the  said  Elizabeth  sufficient  maintenance  if  she  would  cohabit  with 
him,  and  that  Elizabeth  did  refuse  to  cohabit  with  him.  They  farther 
find  that  at  the  time  of  the  promise,  and  divers  years  before  that  time 
past,  the  aforesaid  Elizabedi  had  no  maintenance  from  the  said  Wal- 
ter ;  and  they  find  that  the  plaintiff  had  no  notice  of  the  departure  of 
the  said  Elizabeth  from  the  aforesaid  Walter,  nor  of  any  willingness 
nor  offer  of  the  said  Walter ;  and  that  the  said  wares  -were  employed 
by  the  aforesaid  Elizabeth  for  the  necessary  use  of  the  said  Elizabeth* 
But  If  upon  the  whole  matter  It  shall  appear  to  the  Court  that  Walter 
did  assume,  then  they  find  for  the  plaintiff;  if  not,  then  for  the  defendant. 

And  it  was  argued  by  Wyld  for  the  plaintiff.  And  that  the  baron 
should  be  charged. 

First,  he  agreed  that  generally  by  the  common  law  a  feme  covert 
without  the  consent  of  her  husband  cannot  make  any  contract  to  the 
prejudice  of  her  baron ;  and  with  this  agrees  20  H.  6.  21.  21  H.  7. 4. 
But  the  contract  in  the  case  at  bar  is  not  to  the  prejudice  of  her  bacon, 
for  by  the  law  of  nature  the  baron  is  bound  to  provide  for  his  feme ; 
for  the  two  together  are  only  one  person ;  and,  consequently,  that 
which  is  for  the  maintenance  of  the  feme  is  for  the  maintenance 
of  the  baron. 

Secondly,  The  feme  is  without  remedy  to  provide  for  herself,  (if  in 
such  a  contract  as  this  is  in  the  case  in  queiiion  the  baron  shall  not  be 
charged)  for  by  the  intermarriage  the  law  gives  all  her  goods  and 
chattels  to  the  baron;  and  without  his  consent. she  cannot  dispose  of 
any  of  them,  or  of  any  of  the  goods  of  her  baron ;  and  If  she  do  so^ 
the  baron  can  have  his  action  against  him  who  buys  or  receives  them 
from  his  feme. 

And  as  to  the  objection  which  had  been  made  that  if  this  contract 
should  charge  the  baron,  it  would  give  a  greater  power  to  the  feme^ 
which  would  be  InconTenint,  he  said  that  the  feme  shall  charge  her 
baron  by  such  a  contract  for  nothing  more  than  is  accordant  with  her 
estate,  or  than  she  ought  to  have,  if  they  had  cohabited. 

As  to  the  opinion  of  Fineuz  in  21 H.  7. 40.,  he  denied  it  to  be  law,. 
tor  the  book  of  M  H.  6. 21.  is  to  the  contrary. 


6^  •4ppeniifc. 

<<  And  if  such  a  contract  as  this  is  in  the  case  in  qoeatlon  shall  vet 
chaife  the  baron,  this  mischief  will  eosne,  that  if  the  baron  departs 
from  his  wife,  and  will  not  allow  her  maintenance,  she  will  perish ; 
for  she  has  no  other  way  to  relioTO  herself^  for  sell  the  goods  she 
cannot  as  has  been  said,  nor  can  the  wife  bny  any  thing  with  the 
hnsband's  money;  for  he  can  have  an  action  for  the  money  against 
him  who  receiTOs  it  from  his  wife ;  and  so  no  mao  will  meddle  with 
the  wife." 

<^The  case  was  not  argned  on  the  other  side,  bvt  adjourned  tea 
future  day,  before  which  time  the  plaintiff  died ;  wherefore  the  ctie 
was  not  moved  again*  But  the  Court  inclined  to  think  that  the  ao- 
tion  was  maintainable  against  the  huslxind  as  ihii  case  Hood.  Ani 
Rolle,  Chief  Justice,  cited  Ihe  opinions  of  all  the  Judges  of  England, 
at  the  beginning  of  the  present  parliament,  upon  a  reference  by  the 
House  of  Lords  to  them  on  this  question, — Whether  there  is  m^  fas 
to  compel  the  husband  to  ghe  alimony  to  his  wife.  And  all  the  Judges 
delirered  their  opinion,  that  there  was  no  suck  law.  Wherefin^  she 
was  enaliled  to  make  a  contract  for  things  needful  to  her,  and  that 
such  contract  should  bind  her  haslMod." 


I. 

(Seep.  255.  n.(w).) 

The  Editor  has  not  been  successful  in  a  yery  careful  search  for  far* 
ther  reports  of  the  Banker* s  case  mentioned  abo?e  in  note  (sv),  p.S55i 
What  is  usually  called  by  that  name  arose  out  of  the  same  profligate 
act  of  King  Charles  the  Second,  the  shutting  of  the  Exchequer  which 
occasioned  the  suit  noticed  in  p.  264,  n*  (tp),  abo?e :  but  it  relates  to 
the  proceedings  of  the  bankers  against  the  crown  under  the  indemai* 
ties  granted  to  them  after  they  were  compelled  to  be  answerable  ta 
their  own  creditors. 

Lord  Camden's  words  are  remarkable  against  the  distinction  sightly 
recognised  hj  Sir  Orlando  Bridgman,  between  public  and  private  ne- 
cessities :  '<  I  know  of  no  distinction  between  state  necessities  and 
others ;  our  books  do  not  make  any  such  distinction ;  and  we  find  hi 
3  Car.  1  •  Mr.  Seijeant  Ashly  was  committed  to  the  Tower  for  sayhif 
in  one  of  hi^  aiguments  ajt  the  bar  there  was  a  state  power,  or  law  st 
the  state,  as  well  as  of  the  country.  And  the  Judges,  with  resp^  te 
ship  money,  were  comipitted  for  saying,  there  was  a  state  necessi^^ 
for  it."--Judgment  in  Entkk  v.  Carrington,  C.  B.  Mich.  1765.  Pratt, 
C.  J.,  11  SUte  Trials. 
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See  oo  tUs  nibject  Pothier  by  EYtns,  Vol;  I.  p.  489,  n.  (e).  1  Fton- 
bUoqne  374,  n.  (8),  and  Wriglit  v.  SimpMB,  S  Ves.  738.,  add  the 
4miei  elted  there*  And  the  diacussfoiis  in  parliament  on  the  erderB  in 
^Moncil  itt  1768. 


(P.3S4.) 

BENYON  «.  EVELYN. 

^Not  rqporlJHf,  nor  fueiHofimg  oat  of  the  fiarliament  what  la  said 
in  parliament  are,  as  it  were,  of  the  essence  of  the  parUuniUt,  and  Ml 
dbpensable  withal,"  &c. 

The  general  usage  of  parliament  on  the  former  of  these  poiilts  ia. 
entirely  changed  since  the  restoiation^  (a)  and  late  transactions  hate 
done  much  to  establish  that  from  snch  change  hu  foUowed  the  right^ 
1^lder  certain  circnmstances,  to  ^^  ^neslion  what  is  said  in  parliaments" 
The  new  nile  seems  to  be  dangeroas  so  hr  only  af  the  imatioMd  prii* 
ciple  of  compromiaing  differences  by  means  of  dneUiog  wHb  -oontiteM 
nanced  by  the  onrebaked  tendency  of  the  ^^  qnestioning"  taplm  Am 
occasion  alluded  to^  See  the  debates  and  joaraals  of  the  HoaaaoC 
Commons  for  the  9th  and  17th  days  of  Jnly,  IBilf  hk  the  case  ef 
the  Scotch  advocates.  .  * 

In  this  case  particalar  grounds  of  justification  Were  nndeitteod  to 
protect  the  parties  charged  with  breach  of  priTllego ;  and  Abe  dlelanu 
tion  on  the  jonrnalsy  ^^  that  taUng  QOtice  of  the  sfssecliei  of  member* 
of  the  House  is  a  breach  of  priTilcge,''  seems  to  coostftfit*  all  Oxampln 
of  adherence  to  fo^m  after  the  snbstaaco  of  a  rule  baa  vaaished*     . 

In  other  respects  the  practice  on  both  .points  aftay  be  sild  to  Us 
fixed  on  a  reasonable  basis;  namely,  that  in  ovdinaiy. Cases  the  piib« 
ceedings  of  parliament  are  to  be  made  known  to  thi»  pnbUc;  and  ttat 
If  what  passes  is  injurious  to.  persons  oat  of  pariiamonl^  tfat^  ar^omi 
tided  to  such  Tindicatfon  as  is  oonsistent  with  Urn  Ima  dignitfrof  ikm 
parliament  itself. 

The  necessity  of  freedom  of  speech  in  parUandift'ls  only  to  be.in*' 

ferred  from  its  trntding  to  the  dae  perfoiwanee  of  the  dnties  of  ihM 

^  -  ■-  - '      -    -       — -  —  -  .   ■     I     .        •    —  > 

(a)  See  amongft  many  other  proofii  ment^  p.  b9,  ^e«.  and  Mr.  Burdoii'a 
of  the  usage  of  parliamentj  Lord  John  .  "  brief  Treatiae  on  the  Fririlegei  ot 


Riitsel's  Eksay  on   tho   ConstitikSoh^      thb  Boute  of  Commons.*^ 
p.  4(S6y  2d  edit.    Mr.  Wyaa6's  Arga- 
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members  :  but  it  is  equally  clear  that  the  people  should  know  what 
passes  there,  (('their  interests  will  by  that  means  be  best  guarded.  It 
is  understood  that  a  vote  of  either  house  of  parliament  is  notice  to 
all  the  world;  which  could  scarcely  be,  if  by  no  dil^eoee  it  wu 
competent  to  attain  knowledge  of  it ;  and  eyen  in  the  arbitrary  re^s 
of  Henry  the  Eighth,  the  Lord  Chancellor  dismisses  the  Commons' 
House,  with  an  injunction  ^*  to  report  in  their  counties  what  they  bad 
seen  and  heard." — ^What  the  members  were  thus  injoined  to  do  for 
the  people,  the  facilities  of  the  press  enable  us  to  effect  now  most  coa- 
Teniently  for  onrseWes. 

It  is  remarkable  that  neither  Sir  Edward  Coke^  4  Inst.  ^  nor  Sr 
William  Blackstone,  spedfies  the  <<  not  reporting"  as  one  of  the  piU 
Tileges  of  parliament ;  and  Mr.  Justice  Doddridge,  In  enumerating  the 
eiseniial  rights  of  the  Commons,  states  only  ^^  lawful  summons,  fiet 
election,  liberty  of  admission  into  the  House,  a  quiet  oesskm  there, 
with  a  just  freedom  of  speech  and  debate  without  fear  or  disturbance.'* 
See  the  book  called  The  several  Opmians  of  iundry  homed  AMpuaia 
UmMng  ike  ParUameni  of  England. 

The  claim  to  seerecy  of  debate,  and  of  proceedings,  ma  j  be  traced 
perhaps  to  an  apprehension  of  the  power  of  the  Crown,  which  is  as 
longer  exercised  through  thb  medium  of  personal  intimidation.  la* 
1410  It  was  ordained  that  It  should  be  *^  lawful  as  well  for  the  Lords 
by  themselTes  as  to  the  Commons  by  themseires  to  debate  of  all  mst* 
ters  relatinjg  to  the  realm  without  disclosing  the  same  io  ihe  Kbig 
before  a  determination  made  thereof,  and  that  to  be  done  only  by  the 
mouth  of  the  Speaker,"  Cobbet's  Parliamentary  History,  Vol.  I.  p.  908. 
It  was  at  that  time  a  reasonable  desire  that  the  share  which  indifidaals 
might  take  In  certain  measures  should  not  be  betrajred  to  the  Crown, 
since  the  whole  body  was  scarcely  secure  against  regal  encroachmeot 
In  the  preceding  reign  a  mefflber  had  been  adjudged  guilty  of  treason 
upon  a  bill  which  he  brought  into  parliament  to  restrain  the  compt 
manners  of  the  court.  1  Pari.  Hist.  223.  Cotton^s  Ab.  361^  382. 
Hume's  Hbt,  Rich.  2.  note  O. 

The  struggle  between  Independence  of  deliberation  and  undue  influencs 
oontinued  to  be  yiolent  throughout  the  reigns  of  Eaiisabeth  and  the 
Stuarts.  Thb  danger  might  perhaps  justify  the  old  claim,  which  indeed 
was  sometimes  put  forth  with  a  jealousy  only  to  be  rationally  account- 
ed for  by  the  peculfaur  circumstances  of  the  times.  In  1588,  Feb.  15, 
'^  by  consent  of  the  House  admonition  was  glTen  to  the  members  of  tiM 
House  of  Commons  that  speeches  should  not  be  made  table  talk,  nor 
giren  in  notes  in  writing  to  any  not  members  of  the  House.'*  Ob- 
wrrations,  rules,  and  orders,  collected  out  of  dirers  journals  of  the 
House  of  Commons,  1717,  p.  44*  This  year  1588^  was  howoTer  one 
of  great  national  hazard,  when  the  measures  of  goTomment  mi^t  well 


Appendix.  63S 

1)6  guarded  with  peculiar  jealousy  :  but  the  admonition  itaelf  shews 
not  only  the  rule,  but  that  the  pracUce  ran  counter  to  it ;  which  the 
circumstances  of  the  time  alone  might  render  it  fitting  to  restrain.  In 
the  gross  case  of  libel  by  Hall,  a  member  of  the  House  of  Commons, 
in  23  Eliz.,  the  ^^  publishing  the  conferences  of  the  Houses  abroad  in 
print"  appears  to  hare  been  anfied  with  many  highly  offensi?e  acts; 
Sir  Simon  D^Ewe's  Journals  291|  &c  and  the  Journals  of  the  House  of 
Commons,  Vol.  I.  p.  122 — 125,  &c. — and  in  the  Bishop  of  Bristol's 
case  in  1604, 1  Hatsell  233, 3d  edit,  and  the  Journals  of  the  House  of 
Commons,  Vol.  I.  p.  226,  &c.  251 — 1000,  the  Commons  grounded 
their  proceedings  upon  heavy  chargee.  But  that  the  mere  ^^  reporting" 
mentioned  in  the  text  pre? ailed,  without  the  imputation  or  conscious- 
ness of  offence,  the  preface  to  the  Ephemeris  Pariiamentaria,  and  the 
existence  of  Sir  D'Ewe's  Journal,  and  of  Hakewii's  and  other  collec* 
tions,  furnish  strong  presumpti? e  proof. 

In  the  publication  of  parliamentary  papers,  transactions  of  Com- 
mittees, and  of  daily  orders,  and  in  many  other  respects,  the  asserted 
ancient  rule  is,  and  in  almost  all  periods  has  been,  infringed  with  the 
greatest  adTantage*  In  most  of  the  cases  also  the  offence  has  been, 
noticing  the  proceedings  injuriously  f  although  it  cannot  be  denied 
that  plain  precedents,  in  good  times,  may  be  produced,  of  the  calm 
denial  of  the  right  of  the  public  to  access  to  the  deliberation  of  par* 
liament.  If,  howeyer,  experience  has  proTed  that  the  public  busi- 
ness in  parliament  is  best  done  after  full  discussion,  and  by  enjoying 
the  adfantage  of  voluntary  intelligence  from  the  public,  it  is  difficult 
to  concelTO  how  this  can  be  secured  so  well  as  by  continuing  to  the 
public  access  to  the  debates  and  proceedings* 

It  may  then  be  concluded,  perhaps,  that  merely  reporting,  or 
merely  questioning,  what  passes  in  parliament,  ought  not  to  be  held  a 
breach  of  prifilege,  and  that  now  mage  b  placing  upon  sound  founda- 
tions those  rules  which  something  like  nsuipation  at  some  periods, 
and  necessity  at  others,  had  carried  to  a  rigour  no  longer  tolerable. 

The  following  references  will  assist  the  enquirer  to  trace  the  usage 
of  parliament,  and  its  changes  ton  this  subject. 

1662.  The  first  instance  in  Hatsell  of  an  order  for  strangers  to 
withdraw.  Vol.  II.  p.  171.    Earlier  instancy  are  known* 

1697.  Journals  of  the  Commons,  Vol.  XIL  p.  48*  The  case  of 
Dyer,  a  news  letter«writer,  for  meddling  with  the  de- 
bates. 

1697.  ; — »> p.  661.  Vote,  that 

publishing  the  names  of  members,  and  rejecting  on  them, 
and  misrepresenting  their  proceedings  in  parliaiient,  if 
destructlTO  of  the  freedom  of  parliament* 
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1703.  Joarnals  of  the  Commoiu,  Vol.  XIV.  p.  270.  As  to  fidse 
reports,  and  meddling  With  the  proceedfaigs. 

1711.  ■  Vol.  XVI.  pp.  600,  672.  Sir  H. 

Mackworth*8  case,  for  teflectbg  on  a  bill  before  the 
house. 

1742. Vol.  XX.  pp.  133,  143,  149. 

Printing  a  Report  of  a  Gmunittee  of  the  House  of  Com- 
toons  voted  a  breach  of  privilege. 

1735,  . Vol.  XXIL  p.  713.  Vote,  That 

one  Rayher  was  gnilty  of  a  breach  of  privilege  for  print* 
Ing  jEi  bill  pending  in  the  House,  and  also  a  proceeding  of 
the  House  in  it. 

1745.  ■'  Vol.  XXV.  pp.  79,  81.    As  to 

publishing  minutes. 

1747.  FkrUamenUiy  History,  Vol.  XIV.  p.  57.  The  caae  of  As 
pnblisheirs  of  the  Debates  in  Magazines. 

1703.  Mr.  WUhes*  daM,  &c. 

1770.  PiuUauentary  History,  Vol.  XVI.  pp.  1317,  1319.  As  to 
the  clearing  the  House  of  Lords  of  Strangers,  and  the  pro- 
test for  so  doing. 

1807.  Parliamentary  Debates,  Vol.  IX.  p.  744.  On  the  atandu^ 
order  of  the  House  ot  Commons  for  the  ezduiioB  of 
strangers.— Mr.  Gale  Jones's  case. 
■  Vol.  X.  p.  ^14.    As  to  the  publi- 

cation of  the  lists  of  members  voting. 

p.  819.    On   the   Board  of 


Admiralty  taking  notice  of  a  motion  of  the  House  of 
Commons. 

— —  pp.  323,  481.    Oo  the  ei- 


elusion  of  strangers. 
1810. Vol.  XVII-  p.  657.  On  the  eida- 

don  of  strangers. 
1812. Vol.  XXIII.  p.  548.  The  case  of 

the  Day  Newspaper. 
1813. Vol.  XXIV.  p.  518.  The  case  of 

the  British  Press  Newspaper. 
1817.  — VoLXXXVl.  p.  243.  The  caseof 

the  Rev.  Mr.  Thirlwall. 
•  p.  882.  On  the  pab- 

llcation  of  Parliamentary  papers. 
•    1819. -^ --^ ^  Vol.  XL.  pp.  1168,  1188,  1195. 

On  tadisrej^Hing. 

17th  Jttly,>  •■   • fc  '  The  case  of 

1822.     S       the  Scotch  Advocates. 


JlppeniiK.  €&& 


L. 


(P.  339.) 

*^  111  the  Leat  season)  whilst  the  Parliameitt  yet  coatinaed,  one 
Geoiii^  FerrerS)  gentleman)  terrant  to  the  King,  being  elected  a  bar- 
^ess  for  the  towoe  of  PUmmoath,  in  the  county  of  Deron,  in  going  to 
the  Parliament  Hoiise|  was  arrested  in  London  by  a  process  out  of 
the  King's  Bench,  at  the  suit  of  one  White,  for  the  sum  of  tOOmarks^ 
or  thereabouts,  wherein  he  was  late  afore  condemned,  as  surety  for 
the  debt  of  one  Welden  of  Salisbury ;  which  arrest  being  signified  im 
Sir  Thomas  Moile,  knight,  then  Speaker  of  the  Parliament,  and  to  the 
Knights  and  Burgesses  there,  order  was  taken  that  the  Seijeant  of  tilie 
Parliament,  called  S.  J.,  should  forthwith  repair  to  the  Counter  la 
Bread«street,  whither  the  said  Ferrers  was  carried,  and  there  to  de- 
mand deliTery  of  the  prisoner*    Thereupon  the  seijeant,  as  he  had  ia 
charge,  went  to  the  Counter,  and  declared  to  the  Clerks  there  what 
he  had  in  commandment :  but  they,  and  other  officers  of  the  Ci^,  wei^ 
flo  far  from  obeying  the  said  commandment,  that,  after  many  stout 
words,  they  forcibly  resisted  the  said  seijeant;  whereof  ensued  a  fray 
within  the  counter  gates,  between  the  said  F^rers  and  the  said  offi. 
cars,  notwitliont  hurt  of 'either  part,  so  that  the  said  seijeant  wac 
driven  to  defend  himself  with  his  mace  of  armes,  and  had  the  crown 
thereof  broken  by  bearing  off  a  stroke,  and  his  man  stroken  down. 
Daring  this  brawle,  the  Sheriffs  pf  London,  called  Rowland  Hill  and 
H.  Suckiey,  came  thither;  to  whom  the  seijeant  complained  of  this 
Injury,  and  required  of  them  the  deliTery  of  the  salMuigess  as  afore  t 
but  they  bearing  with  their  officers,  made  little  account  either  of  his 
complaint  or  of  his  message,  rejecting  the  same  contemptuously,  with 
much  proud  language,  so  as  the  Serjeant  was  forced  to  return  without 
the  prisoner;  and  finding  the  Speaker,  and  all  the  Knights  and  Bur- 
gesses, set  in  their  places,  declared  unto  them  the  whole  cause,  as  it 
fell  out ;  who  took  the  same  in  so  ill  part,  that  they  all  together  (of 
whom  there  were  not  a  few,  as  well  of  the  King's  Privy  Counsel,  as 
also  of  his  Pri?y  Chamber,)  would  sit  no  longer  without  their  Burgess, 
bat  rose  up  wholly,  and  retired  to  the  Upper  House,  where  the  whole 
case  was  declared  by  the  mouth  of  the  Speaker,  before  Sir  Thomas 
Audley,  knight,  then  Lord  Chancellour  of  England,  and  all  the  Lords 
and  Judges  there  assembled ;  who,  judging  the  contempt  to  be  very 
great,  referred  the  punishment  thereof  to  the  order  of  the  Commoai 
Bouse. 


626  'Jippendix: 

<<  Thejr,  TetarDiog  to  their  places  agaio,  upon  new  delate  of  the  cne, 
took  order,  that  their  SeijeaDt  should  eftsoon  repair  to  ike  Shcrifi  d 
London,  and  require  deliTerjr  of  the  said  Bargesa^  withost  anj  viit 
or  warrant  had  for  the  same,  but  only  as  afore.      Albeit  the  Ltd 
Chancellonr  offered  there  to  grant  a  writ,  which  thej  of  the  G 
House    refiised,    being    of   a   clear    opinion    thmt    ell 
ments,  and  other  acts  proceeding  from  the  Neatber  Hoese,  vei 
to  be  done  tind  eiecnted  I17  their  seijeant  withooC  writ^  tnij  If 
shew  of  his  itaace,  which  was  his  warrant.    Bat  before  the  terjenfi 
return  into  London,  the  Sheriffs  hating  intelligence  how  bayeoarij  At 
matter  was  talien,  became  somewhat  more  milde,  ao  aa  epoo  tke  aii 
second  demitnd  they  deliyered  the  prisoner  without  mnj  deoyaL   Bit 
the  seijeant  having  then  farther  in  commandment  from  those  tf  tb 
Neatber  House  charged  the  said  Sheriffs  to  appear  personidly  ea  ik 
morrow,  by  eight  of  the  clock:,  before  the  Speaker  of  the  Keste 
House,  and  to  bring  thither  the  Clerics  of  the  Coenter,  amd  audi  oCl» 
of  their  officers  as  were  parties  to  the  said  affray,  and  in  like  naasa 
to  take  into  custody  the  said  White,  which  wittingly  procured  tki 
said  arrest,  in  contempt  of  the  privilege  of  pArliament.     Which 
mandment  being  done  by  the  said  seijeant  accordingly^  on  the 
the  two  sheriffs,  with  one  of  the  clerks  of  the  Counter  (which  wutke 
chief  occasion  of  the  said  affray)  together  with  the  aaid  Wliite,  tf 
peared  in  the  Commons  House ;  where  the  Speaker  charging  thesiwilk 
their  contempt  and  misdemeanour  aforesaid,  they  were  oompeiisd  ti 
make  immediate  answer,  without  being  admitted  to  any  counsd ;  ^ 
beit  Sir  R.  Cholmley,  then  Recorder  of  London/and  other  the  couil 
of  the  Gty  then  present,  offered  to  speak  in  the  cause,  which  were  ailpt 
to  silence,  and  none  suffered  to  speak  butthe  parties  themselTea ;  wkci«» 
upon  in  the  Concldsion,  the  said  Sheriffs  and  the  same  White  were  coe- 
tnitted  unto  the  Tower  of  London,  and  the  said  clerk  (which  wis  <k 
occasion  of  the  fray)  to  a  place  there  called  Little  Ease,  and  the  oScai 
of  London  which  did  the  arrest,  called  Bayley,  with  fonr  officers  mofc, 
to  Newgate,  where  they  continued  from  the  38th  until  the  30th  J 
.  March  ;  and  then  they  were  deli?ered,  not  without  humble  salt  wtk 
by  the  Mayor  of  London,  and  other  their  friends.     And  forasmackn 
the  said  Ferrers  being  in  execution  upon  a  condemnation  ef  deht^aii 
set  at  large  by  pririlege  of  parliapient,  was  not  by  law  to  be  hm^ 
again  into  execution,  and  so  the  party  without  remedy  for  his  di^ 
as  well  against  him  as  his  principal  debtor,  after  long  debate  of  tit 
same  by  the  space  of  nine  or  ten  days  together,  at  last  they  nK^f^ 
upon  an  act  of  parliament  to  l>e  made,  and  to  roTi? e  the  execaiiii 
of  the  said  debt  against  the  said  Welden,  which  was  principal  debUV) 
and  to  dbcharge  the  said  Ferrers. 

<<  But  I>efore  this  came  to  pass,  the  Commons  House  was  diviM 
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upoti  the  question :  but  in  conclusion  tlie  act  ptissed  for  the  said  Fen* 
rers,  who  won  by  fourteen  yoyoes.  The  King,  being  then  adyertised  of 
all  his  proceedings,  called  before  him  immediately  the  Lord  Chancel- 
lonr  of  England,  and  his  Judges^  with  the  Speaker  of  the  Parliament, 
and  other  the  grayest  persons  of  the  Neather  House,  to  whom  he  de- 
clared his  opinion  to  tliis  effect:—^  First  coinrtiending  their  wisdbme  v 
in  maintaining  the  privileges  of  the  Hou^e,  (Which  he  would  not  haire 
to  be  infringed  in  any  point)  alledged  that  h^,  being  head  of  the 
parliament,  and  attending  in  his  own  person  upon  ihe  business  thereof,' 
ought  in  reason  to  have  priTiledge  for  hiiii,'  and  all  liis  serira6ts  at* 
tending  there  upon  him*  So  that  if  the  said  Ferir^rs  hdd  been  no 
Durgess,  but  only  his  senrant,  that  in  irespeci  thereof  he  was  to  ha?e 
the  priyiledge,  as  well  as  any  other.  For  I  understand,  qaoth  he^ 
that  you,  not  only  for  yoiir  oWh  persons,  but  also  for  year  necesslir^ 
serrants,  eVen  to  your  cooks  and  horsekeepers,  enjoy  the  sM  priTi- 
ledge, insomuch  as  my  Lord  (n)  Chancelloar  hiite  fi^eseiit  hath  in- 
formed us,  that  he  being  Speaker  of  the  Parliameb't,  the  cooke  of  thd 
Temple  was  arrested  in  London,  and  in  Execution  upon,  a  statute  6t 
the  staple.  And  forasmuch  as  th6  said  cook^  duriiig  the  parllaftie&t 
served  the  speaker  in  that  office,  he  was  taken  oat  of  the  execution 
by  the  prifiledge  of  {he  Parliament.  And  further,  we  be  informed  by 
our  Judges,  that  we  at  no  time  stand  so  highly  in  ou'r  ^^tate  royal,  as 
in  the  time  of  parliament ;  wherein  we  as  Head,  ai!id  you  as  Member^, 
are  conjoined  and  knit  together  into  one  body  politick,  so  as  what- 
soerer  offence  or  injury  (during  that  time)  is  offered  to  the  n^eiin^sl 
Member  of  the  House,  is  to  be  judged  as  done  against  our  person,  and 
the  whole  Court  of  Parliament ;  which  prerogative  of  the  Court  is  so 
great,  (as  our  learned  counsel  informeth  us)  as  all  acts  and  processes 
coming  out  of  any  other  inferior  courts  must,  for  the  time,  cease  an^ 
give  place  to  the  highest.  And,  touching  the  party,  it  was  a  greai 
presumption  in  hinni,  knowing  our  servant  to  be  one  of  this  House,  and 
being  warned  thereof  before,  would  nevertheless  prosecute  this  matter 
out  of  time,  and  therefore  well  worthy  to  have  lost  his  debt,  which 
I  would  not  wish,  and  therefore  do  commend  yotir  equity,  that, 
having  lost  the  same  by  law,  hate  restored  him  to  the  same  against 
Ikim  who  v^as  the  debtor ;  and  this  may  be  a  good  example  to  othen 
not  to  attempt  any  thing  -against  the  privilege  of  this  Court,  but  t6 
take  the  time  better." 

^<  Whereupon  Sir  Edward   Montague,  then  Lord  Chief  Justice, 
very  gravely  declared  his  opinion,  confirming  by  divers  reasons  alt 


(»)  The  Lord  Chancellor  was  Baron  1529 ;  and  was  the  immediate  successor 

Andle  J    de  Walden.      He    had    been  to  Sir  Thomas  More,  in  both  the  offices' 

Speaker  of  the  House  of  Commoiis  in  of  Speaker  and  Chancellor,    F.  H. 
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that  the  King  had  said,  which  was  assented  unto  by  all  the  residve^ 
none  speaking  to  the  contnurj.*" 


Mr*  HargraTe  has  entered  the  following  case  in  the  copy  of  the 
printed  argument  of  Benjon  v»  Evelyn,  which  was  in  his  own  library. 

'^  Translation  of  manuscript  report  in  law  French ,  in  my  posses* 
flton,  of  the  case  of  the  Earl  of  Peterborongh  against  W,  M.  Williams, 
Esq.  in  B.  R.  Hil.  2  &  S  Jac.  % 

The  Earl  of  Peterborongh  o.  William  Williams,  connselior.  Ac- 
tion de  icandaUs  magnaium  for  poblbhing  a  false  and  scandalous 
libel,  namely,  Dangerfield*s  narrative.  Defendant  pleads  ^'  ^lortP 
quati  to  the  jurUdieUon  of  the  Conrt,  that  he  was  Speaker  to  the 
Commons  in  parliament,  and  that  the  Commons  ordered  It  to  be  print- 
ed, and  traversed  that  he  is  guilty  aUomodoj  and  that  he  should  be 
censured  for  it  in  parliament^  and  not  elsewhere.  And  thb  was  ad- 
judged a  vain  plea.  And  he  pleads  the  same  plea  in  bar,  upon  wbidi 
there  b  a  demurrer.  And  this  term  the  counsel  of  the  defendant  do 
not  inrist  upon  the  plea,  but  that  the  declaration  is  ill,  because  in  the 
libel  there  is  no  reproach  to  the  plaintiff,  unless  that  Dang^eld 
came  to  him  and  the  plaintiff,  encouraged  him  to  go  to  the  Duke  of 
York  to  discover  a  plot  against  the  government ;  and  also  because  it 
b  not  averred  in  fact  that  the  matter  of  the  libel  is  false^  wherefore 
4uria  adoUof  vuU. 


M. 


(P.  336.) 


In  Mr.  Hargrave's  edition  of  this  case,  the  passage  from  D'Ewe's 
Journal,  p.  483,  &c;  b  printed  at  lengtli,  which,  on  consideration,  k 
has  appeared  proper  to  omit,  as  the  book  b  not  rare. 
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N. 


(P.  431.) 

The  principles  stated  by  Sir  Orlando  Bridgman  In  the  text  cannot 
fail  to  have  weight  in  the  djscnssions  occasioned  hj  the  separation  of 
the  United  States  of  North  America  from  the  Crown  of  England ; 
which  hare  been  reasoned  npon  somewhat  narrow  grounds.  That  Re* 
Tolution  seems  to  have  made  in  some  degree  a  new  case  of  alienage  ; 
e».  that  of  a  people  bom  under  the  ligeance  of  the  King  becoming 
aliens  hy  virtue  of  a  settlement  under  theif  own  successful  resistance 
to  the  Improper  exercise  of  power. 

That  such  an  eyent  should  produce  any  other  relations  than  those 
of  absolute  alienage  between  the  two  states  which  so  separate,  is  not 
easily  to  be  admitted.  Yet  it  has  been  argued  that  the  treaty  of  peace 
of  the  3rd  of  Sept.  1783,  did  not  absolve  the  citizens  of  the  United 
States  from  their  allegiance ;  nor  disqualify  Oiemfrom  inheriiing  hn^ 
within  the  British  empire. 

The  grounds  for  this  opinion  seem  to  be  as  follows:— -It  is  a  resolu- 
tion in  Caliitt's  case,  7  Co.  ^7.  a.  ^^  That  all  persons  bom  under  one 
natural  obedience,  while  the  realms  (of  England  and  Scotland)  werb 
united  under  one  sovereign,  should  remain  natural  bom  subjects,  and 
no  aliens  ;  for  that  naturalisation  due  and  vested  by  birthright  cannot 
by  any  separation  of  the  crowns  afterwards  be  taken  away."  The  book 
illustrates  this  position  by  a  passage  from  Bracton,  fol.  427.,  shewing 
that  in  this  case  of  the  separation  of  the  crowns  the  subject  would  be  ad 
Jidem  iUriusgue  regis.  The  examples  there  are  of  lands  held  In  Eng. 
land  by  a  Norman  after  the  King  of  France  had  seised  Normandj^and 
of  lands  held  in  the  latter  country  by  an  Englbhman  after  the  same 
event.  In  each  case  the  lands  would  continue  to  be  held  by  the  pre- 
vious owners,  who  thus  would  owe  a  double  all^iance.  The  birtk 
right  and  duty  by  birth  could  not  be  div^ted. 

The  definition  also  of  an  alien  by  Littleton,  sect  198,  is^  he  <<  who 
is  bam  out  of  the  ligeance  of  our  king;"  and  in  the  commentary  ta 
this  section  the  etymology  of  the  word  is  noticed,  and  ^^  bhih  In  a 
strange  country  under  the  obedience  of  a  strange  prince  or  country 
seems  to  be  considered  there  as  the  distinctive  characteristic  of 
alienaire." 

^  few  additional  authorities  and  arguments  may  be  produced, fo 
confiirai,tbe  views  tbns  t^liW  of  the  sulyect  in  an  e^^ay  printed  in  |he 
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« 

fecond  Tolame  of  the  ^^  opinions  of  eminent  lawyers  on  points  coo« 
corning  the  colonies,  &c."  p.  367,  which  justifies  the  American  claims. 

The  supreme  court  of  judicature  of  the  United  States  has  indeed 
decided,  by  the  same  supposed  principles  of  pleading,  which  Mr. 
Reeyes,  the  author  of  the  argument  referred  to  relies  apon^  that  om 
l>om  in  Great  Britain  before  the  separation  of  the  two  countries  can« 
not  inherit  lands  in  the  United  States;  but  this  tribunal  has  Intimated 
an  opinion  that  a  person  born  in  America  before  such  time  is  not  un« 
der  similar  incapacities,  with  respect  to  land  in  England.  In  tlie  case 
of  Dawson  v.  Godfrey,  4Cranch  391,  the  doctrine  is  thus  expressed: 
<^  We  hate  no  doubt  that  the  correct  doctrine  of  the  Bnglisli  law  is, 
that  the  right  to  inherit  depends  upon  the  existing  state  of  allegiance 
at  the  time  of  the  descent  cast.  And  that  the  idea  that  it  depends  vpon 
community  of  allegiance  at  the  time  of  birth  is  a  consequence  that 
follows  from  the  doctrine  that  a  man  can  never  put  off  his  allegiance, 
or  be  deprived  of  the  benefits  of  it,  but  foe  a  crime.  Gommnnity  of 
idlegiance  once  existing  must,  upon  these  principles,  exist  ever  after. 
"Hence  it  is  that  the  antenati  of  America  may  continue  to  inherit  in 
Great  Britain,  because  we  once  owed  allegiance  to  that  crown.  But 
the  same  reason  does  not  extend  to  the  antenati  of  Great  Britain,  be- 
cause  they  never  owed  allegiance  to  our  government.  This  idea  will 
be  best  elucidated  in  the  following  manner." — 

'^  If  an  action  be  commenced  in  England  by  an  antenatus  of  America 
for  the  recovery  of  land,  the  plea  of  alien  bom  could  not  be  main- 
tained,  because  inconsistent  with  the  fact ;  nor  would  a  plea  of  the 
severance  of  these  states  avail  the  defendant,  because  the  act  of  bb 
government,  independent  of  any  crime  of  his  own,  does  not  deprive 
the  plaintiff  of  his  own  civil  rights,  although  it  may  release  him  from 
fhe  obligation  of  allegiance.  But  if  a  suit  of  the  same  kind  is  insti- 
tuted  here  by  an  antenatus  of  Great  Britain,  the  plea  of  an  alien  bom 
pould  be  maintained,  for  the  plaintiff  never  owed  allegiance  to  our  go- 
vernment. To  avoid  it  he  would  be  put  to  a  special  replication,  by 
which  he  must  of  necessity  acknowledge  the  truth  of  the  plea,  and  set 
forth  circumstances  which  would  amount  to  a  recognition  of  his  never 
having  been  a  party  in  our  social  compact." 

The  point,  undecided  both  in  the  American  and  in  our  Courts,  was 
leserved  in  a  cause  of  Doe  d.  Thomas  v.  Acklom,  tried  on  the  northern 
circuit  in  the  last  autumn  ;  which  now  (May  18S3,)  stands  for  argu- 
ment in  the  King's  Bench. 

It  is  difficult  to  admit  that  the  alleged  force  of  the*practice  of  plead- 
ing can  determine  this  question  ;  which  seems  to  depend  rather  on  the 
non-allegiance  of  the  claimant,  when  his  right  is  asserted  to  accme, 
Jhan  npon  the  place  and  condition  of  his  birth.  The  common  coarse 
pf  pleading,  which  contains  an  averment  with  respect  to  l^rtfa,  may 
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« 

haTe  been  established  upon  mere  circamstaaces,  and  not  upon  an  opU 
nion  of  snch  aTerment  being  esiential ;  for  it  is  said  tliat  the  plea  of 
alienage  is  ^^  an  odious"  defence ;  and,  therefore,  ^^  every  thing  should 
be  stated  that  can  enst  the  plaintiff  of  his  right  of  suing."     Casseres 
against  Bell,  8  T.  R.  167.    So  that  the  aTerment  may  have  been 
added  in  order  to  strengthen  the  cases ;  and  for  many  years  before 
1776^  the  alien  parties  to  suits  urere  actoally  ^^  bwrtC*  aliens.    The 
narrowness  of  Littleton's  definition,  s.  198,  may  perhaps  be  justly 
attributable  to  the  same  reasons*    Lord  Cokeys  definition  also  from 
etymology  may  not  improperly  be  considered  an  example  of  an  ex- 
cess of  weight  haying  been  rested  upon  that  species  of  argument. 
The  substance  of  the  disability  seems  beyond  question  to  be,  the 
allegiance  due  to   another  country ^  which  forms  a  prominent  al- 
legation in  all  the  books.    The  Court  in  the  case  of  Derrier  v. 
Arnaud,  4  Mod.  405.,  goes  so  far  as  to  hold  an  ayerment  of  birth 
out  of  allegiance  not  necessary ;   it  is  there  declared  (1696)  that 
^^  in  a  real  action    the  word    alienigena   would  have   been   well 
enough.'^   Therefore  If  a  person  born  before  the  separation  of  the  two 
countries,  or  the  child  or  grandchild  of  such  person,  being  respectively 
citizens  of  the  United  States  of  North  America,  should  claim  lands  in 
England,  it  may  be  found  to  be  sufficient  to  allege  that  the  party  is  an 
<<  alien."     The  substantial  foundation  upon  which  to  repel  the  claim 
would  be  that  he  is  out  of  the  Ring's  allegiance ;  the  place  of  birth 
would  not  be  mentioned,  and  no  contradiction  could  arise  on  the 
pleading  ;  so  that  the  argument  from  that  topic  fails. 

It  is  stated  in  a  Yolume  of  reports  of  cases  adjudged  in  the  Supreme 
Court  of  the  United  States,  that  a  decision  has  been  made  in  Scotland 
contrary  to  the  foregoing  remarks. 

^^  Alexander  Brown,  born  in  Virginia,  where  he  always  liTed,  and 
where  he  died  on  or  about  the  year  1802,  was  the  eldest  brother  in  the 
elder  line,  of  a  numerous  family,  some  of  whom  always  liyed  in  Scot- 
land. By  the  death  of  a  collateral  relation  in  Scotland  since  his  death, 
the  descent  of  a  landed  estate  was  cast;  and  the  question  arose  whe- 
ther the  eldest  son  of  Alexander  Brown,  born  since  the  year  1784,  or 
his  sisters  born  before  the  treaty  of  peace,  or  the  eldest  son  of  Wil- 
liam Brown,  the  second  brother,  born  before  the  treaty  of  peace  in 
Virginia,  where  he  always  had  liTed,  or  the  relations  of  the  intestate  in 
Scotland,  who  always  lived  there,  and  were  real  British  subjects,  or 
any  of  them,  inherited  the  estate. 

<<  Upon  a  contestation  of  these  rights  it  was  determined  in  the  Court 
of  competent  jurisdiction  in  Scotland,  that  the  estate  descended  to  the 
•klest  son  of  Alexander  Brown,  under  the  statute  of  Anne,  and  the 
treaty  of  1794.  The  cause  was  carried  by  appeal  to  the  Superior 
Court,  who  affirmed  the  sentence  in  hii  favour.    By  his  guardian  tb0 
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fotng  man  h  ii«w  in  racdpt  of  tbe  tnaiMil  iacaBie.  Thu  decUoa 
was  made  abont  two  years  ago.  Febmarj  4^  iSOS.'^  4  Cnndi  dlO^ 
note  (a),  M  Edit* 

This  Tery  point,  howerer,  of  pleading  was  diicassed  im  the  audogoas 
case  of  Sparenbnrgh  v.  Bannatyne,  1  Bos.  and  Poll.  167.  aad  it  is 
thus  noticed  by  the  Jndges : — Eyre,  C.  J. — '^  I  go  a  great  way  with 
the  defendant's  counsel,  who  have  argued  that  at  this  day  the  foim  of 
the  plea  of  alien  enemy,  which  states  tbe  party  to  be  uiiem  emayr 
harn^  is  not  absolutely  necessary  to  be  adhered  to  in  exdasioii  of 
every  other  case  of  emnity.  In  tiie  course  of  the  arguneat  we  iiave 
had  many  reasons  and  authorities  addaced  to  shew,  Uiat  if  a  man  is 
really  to  be  considered  as  alien  enemy,  though  not  a  native  of  the 
eonntry  at  war,  he  is  so  to  be  considered  as  to  oi/  Ihe  eonaegueiKcr 
which  apply  to  alien  enemy  by  bhrth.^ 

Mr.  Justice  Heath  says,  ^^  I  will  first  consider  whether,  io  a  plea  ef 
alien  enemy,  ft  is  necessary  to  state  that  the  plaintiff  is  alien  enemy 
by  birth.     The  forms  of  pleading  have  always  been  coosidered  as 
strong  evidence  of  the  law,  and  it  is  said  that  they  all  arer  that  the 
party  was  horn  in  the  country  at  war  with  us*    Bat  I  observe  tliat  in 
4  Mod.  405.  where  the  plea  was  <  dienigema  In  regio  Frandm  smb 
MggttfUim  adveriorU  dammi  regii^  Sfc  oriundu$^^  exception  was  taken 
€m  demurrer  that  it  ought  to  liave  been  mdus;  and  some  precedents  beiag 
dted  out  of  Rastall,  where  the  word  naiua  was  supplied  by  itriitndus, 
the  plea  was  held  good." — The  argument  of  coaoael  referred  to  tyy  the 
Chief  Justice  seems  to  be  as  fellows: — '^  notwithstanding  the  language 
of  the  entries,  there  is  no  ground  afforded  by  any  of  the  text  writers 
for  supposing  that  the  disability  of  an  alien  depends  upon  his  birth. 
In  Co.  Litt*  129.  b.  an  alien  enemy  is  spoken  of  as  ^^  a  wifieci  to  one 
that  is  an  enemy  to  the  King,"  not  as  a  naUne  of  the  country  at  war. 
Nor  in  the  following  books,  Theloairs  Digest,  1.  1.  c.  4.    1  Bl.  Com. 
373;  Terms  dela  Ley  36  ;  Post  C.  L.  185  ;  H.  P.  C.  164.,  which 
treat  of  alien  enemy,  is  any  mention  made  of  birth.  The  circumstance 
of  birth  is  no  farther  material  than  as  it  is  one  of  the  cases  which 
constitute  alien  enemy :  and  even  that  is  not  decisive ;  for  Lord  Holt 
says  that  a  ^^  person  may  be  born  in  a  country  at  enmity  with  ws,  and 
yet  it^ra  ligeanUaai  AngUmf  and  he  instances  the  attendants  of  an 
ambassador,  Comb.  212." 

It  may,  therefore,  be  concluded  that  accorcHng  to  the  existiag  kwy 
birth  is  not  of  the  essence  of  the  character  of  the  saligects  ef  Great 
firitain-— that  the  independence  of  any  part  of  the  enqiire,  or  its  abso« 
lute  separation  from  the  crown,  destroys  the  necessity  of  allegiance ; 
and  that  wherever  allegiance  has  absolutely  ceased,  all  the  previoua 
rriative  duties,  and  all  the  previous  relative  rights  of  individaals  ae 
subjects  or  citixens,  have  also  ceased. 

1 
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The  forgoing  case  muit  undoabtedl j  depend  upon  established  legal 
principles ;  but  it  may  be  admitted  that  what  are  stated  in  the  text  to 
be  the  foandations  of  the  law  on  this  subject  have  long  lost  their  sap- 
posed  original  force ;  and  it  may  well  deserve  consideration  whether^ 
as  far  as  respects  the  citixens  of  the  United  States  at  least,  an  altera- 
tion of  the  law  of  alienage  will  not  be  wise.  To  multiply  the  mottres 
to  amity  between  all  nations  cannot  be  impolitic ;  and  the  law  itself  now 
looks  faTonrably  apon  the  Americans.  Being  sprung  from  an  English 
stock,  they  are,  when  naturalised,  restored  to  a  more  beneficial  con- 
dition than  other  aliens*  It  may  therefore  well  deserve  consideration, 
whether — to  use  the  language  of  a  parliamentary  document  already  cited 
in  these  notes — a  relaxation  of  a  rigorous  code  would  not  ^^  greatly 
tend  to  facilitate  commercial  intercourse,  and  by  so  doing  to  consoU^ 
daie  a  iaiUng  friendsh^  b€tween  the  two  great  naUons  of  the  world  the 
mod  atiimilated  by  their  language^  their  iaws^  religion^  customi  and 
manners.**  (a) 

(a)  Report  from  the  select  committee  of  the  House  of  Commons  on  weights 
and  measures,  1821. 
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ID  PRIER. 

there  conld  be  no  aidprier  apon  an  estate  determined^  903* 
where  a  common  person  is  boand  to  warranty,  there  shall  be  an  €dd  prier  of 
the  King,  If  the  estate  irnuited  by  the  Kinir  be  not  determined,  903. 
ALIEN. 

analogy  between  posthumous  children  and  children,  alien  bom,  naturalized 
after  the  endenfzation  of  their  parents,  456. 

action  of  debt  for  arrears  of  rent  reserved  in  a  lease  of  lands  granted  by  the 
naturalized  son  of  an  alien,  made  denizen  by  letters  patent,  will  lie  in 
favour  of  that  son's  heir,  being  his  younger  brother,  bom  in  England  after 
the  denization  of  their  common  parent ;  and  this  although  the  eldest  son 
was  naturalized  after  the  death  of  the  father,  and  after  his  younger  brotlier 
was  heir  to  the  father,  454. 

where  the  first  son  of  a  denizen  is  an  aUenj  and  the  second  son  takea  the  fa- 
ther's lands  as  heir,  and  the  first  son  is  then  naturalized  with  the  relative 
words,  **  from  hence/brth  and  hereafter^  &c/'  this  shall  not  divest  the 
estate  vested  in  the  younger  brother ;  such  words  give  iYk^fiUurt  benefit  of 
heirship,  not  for  the  time  past,  457. 

the  incapacity  of  an  alien  is  not  properly  termed  a  disability^  but  a  non- 
ability,  419. 

the  law  and  statutes  made  in  the  behalf  of  aliens,  especially  of  foreign  ez« 
traction,  are  tobe  taken  strictly,  435. 

distuction  between  aliens  of  an  English  extraction,  and  aliens  of  a  foieiga 
extraction,  431. 
AMERCEMENT. 

an  amercement  for  an  olfence  done  distinguished  from  a  lecogniitBoe  en- 
tered into  by  way  of  cautionary  security,  304. 
ARGUMENTS. 

as  to  the  argument  from  degrees  in  descents,  443. 

as  to  the  argument  from  pleading,  430. 
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ARGUMENTS— con/^tieJ. 

the  argument  from  the  manner  of  pleading  limited  :  for  the  barrenness  of  Its* 
gaage  will  not  admit  the  exact  nature  of  every  case  to  be  represented  u 
pleading,  437. 

true  force  of  the  precedents  in  the  time  of  the  common  wealth,  351. 

Argument  from  the  absence  of  precedents,  ^47. 

solemn  judgments  distinguished  from  resolution  of  the  judges,  opon  refSereoce 
on  reports  to  them,  78. 

the  consequence  of  law  distinguished  from  the  consequence  in  fact,  in  ar- 
gument, 463. 
ATTAINDER. 

cases  of  attainder  are  to  be  distinguished  from  other  disabilities,  453* 

the  law  favours  acts  of  restitution  of  blood  more  than  it  doth  acts  af  ni* 
turalization,  453. 

by  the  attainder  of  a  tenant  in  tail,  the  forfeited  estate  rused  oat  of  the  te- 
nancy in  tail  is  a  qualified  fee  simple,  1 99. 

if  there  be  an  attainder,  and  an  office  found  that  the  person  attainted  wu 
seised  in  fee,  though  this  be  false,  he  that  had  right  cannot  enter  upon  the 
K4ng,  or  upon  his  patentee,  218. 

by  the  atiamder  of  a  tenant  in  taily  the  forfeited  estate  raised  oat  of  the  t^ 
nancy  in  tail,  is  a  qualified  fee  simple,  109. 

B. 

BARON  AND  FEME. 

Where  a  wife  leaves  her  husband  agatnst  his  will,  he  is  not  liable  for  goods 
sold  to  her,  although  they  may  be  suitable  to  his  degree,  and  although  ke 
did  not  allow  her  maintenance  :  and  she  did  desire,  before  sbe  bought  Hie 
goods,  to  retarn  to  his  house.  Before  the  sale  and  delivery  of  the  wares, 
the  luisbaod  did  forbid  the  plaintiffs  to  trust  his  wife,  229. 

it  isaaeaaonalkte  supposition  that  the  wife,  who  is  allowed  to  be  boosekeeper, 
and  to  manage  the  affairs  of  the  house,  hath  also  a  general  authority  to  hoj 
aecessaries  for  the  family  and  for  herself:  and  if  she  borraw  money,  and 
bestow  it  upon  necessary  apparel,  the  husband  must  repay  it,  246« 

a  wife  ii  incapable,  in  the  eye  of  the  law,  to  make  a  contract ;  and,  therefore, 
eaanot  by  contiact  charge  her  husband  without  his  consent  precedent  ot 
aubteqnent,  230. 

it  is  clearly  against  law,  that  the  wife,  whaterer  may  be  her  necessity,  should 
impawn  her  husband's  goods,  or  take  money  without  his  consent,  to  lay  oot 
for  necessaries,  257. 

tte  oontraot  of  a  feme  covert  cannot  bind  her  husband,  unless  she  Iul? e  an 
aaAotHy  precedent,  or  an  assent  subsequent,  249. 

tte  wife  cannot  contract  against  the  husband's  will,  because  she  cannot  retaio 
against  liis  will  what  she  contracts  for,  233. 

when  it  appears  in  e?idence  that  the  wife  hath  left  her  husband  and  family 
agidasthis  will*  and  then  takes  up  wares,  the  presumption  of  an  authority  io 
fact  ceaseth,  253. 

if  am  actkn  be  bronght  against  the  husband  for  i;oods  taken  up  by  the  wife  for 
the  family,  it  is  in  itsM  prim&fmde  a  good  evidence  against  the  husband  of 
:aa  authority  in  fact  given  to  the  wife,  that  they  came  to  the  use  of  the 
husband,  if  nothing  be  proved  to  the  contrary  ;  as  that  his  steward  usually 
provided  all  things  for  the  family,  or  that  the  wife  was/orMdtfsa  to  takeap 
-tkm  goods,  or  the  mercer  to  deliver  them,  262* 

in  an  action  against  J.S.  apan  a  contract  by  his  wife  or  servant,  for  wares,  &c 
if  it  be  given  in  evidence  that  the  wife  or  servant  bought  thellfcfe  ImCmc  ipoo 
trust,  and  J.  S.  hath  paid  for  it,  it  is  a  presamptive  evidence  J.  S.  gave  autho- 
rity to  this  contract  also,  252. 
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BARON  AND  FEME— con/^ocrf. 

if  a  mercer  once  charge  the  husband  and  wife  in  trover  and  conTersion  for 
wares  deli?ered  to  the  wife  without  the  hosband's  consent,  and  again  de1i?er 
to  her  wares  without  such  consent,  he  shall  bring  another  action  of  trorer 
and  couTersion  against  the  husband,  because  the  second  deli?ery  will  be  an 
evidence  of  fraud  and  combination  between  the  mercer  and  the  wife  to  charge 
the  husband,  whom  the  mercer  knew  not  to  be  consenting,  265. 

if  the  wife  has  been  in  fault,  and  desire  to  return  to  her  husband,  she  nmj  be 
required  to  swear  to  obey  the  injunction  of  the  church.  If  the  husband 
refuse  to  receive  his  penitent  wife,  without  satisfaction,  she  may  apply  to 
the  bishop,  as  the  common  parent,  and  offer  it ;  which,  when  accepted,  will 
restore  her  to  her  right  unblemished,  ^6. 

if  the  wife  give  satisfaction  of  her  penitence,  although  not  of  her  innocence, 
and  her  husband  will  not  absolve  her,  the  law  will  restore  her ;  though  not 
absolutely,  yet  so  far  as  that  she  may  have  such  a  maintenance  as  the  condi- 
tion of  a  penitent  person  requires,  %46, 

if  a  wife  desire  a  separation  on  account  of  cruel  treatment,  she  nay  be  al- 
lowed alimony;  and  yet,  if  the  Ecclesiastical  Court  think  &tj  be  tied  td 
live  vdth  her  husband,  he  giving  caution  to  treat  her  well,  ^9. 

in  cases  of  complaint  by  a  wife  of  her  husband,  as  soon  as  proof  is  made  of  the 
marriage,  maintenance  is  allowed  to  the  wife  to  support  her  during  the  suit, 
and  to  pay  the  expenses  of  it,  242. 

if  the  husband  has  committed  a  fault  against  the  wife,  and  after  voluntary  se^ 
paration  is  desirous  of  returning  to  her,  she  may  refuse  until  he  give  real 
security,  or  a  bond  to  obey  the  injunctions  of  the  church,  945. 

it  is  an  error  that  there  must  be  of  necessity  a  separation  upon  complaint  hj  a 
wife  of  the  cruelty  of  her  husband — and  it  is  a  mistake  that  alimony  cannot 
be  demanded  in  causd  principalis  239. 

if  a  wife  be  beaten  or  slandered,  she  cannot,  by  law,  compel  the  husband  to 
bring  his  action,  239. 

if  a  husband  join  with  rebels,  his  wife  may  leave  him,  M3. 

although  the  husband  allow  no  maintenance  for  his  wife,  she  cannot  take  up 
his  wares;  and  by  way  of  contract  charge  the  husband,  without  his  appoint- 
ment or  direction  precedent,  or  consent  subsequent,  230. 

several  moieties  may  be  of  an  estate  tail,  as  well  as  of  a  fee  simple  between 
baron  and  feme,  559. 

a  wife  shall  be  presumed  a  native  where  her  husband  lived  and  had  issue^ 
unless  the  contrary  be  expressly  found  by  the  record^  416. 
BYE-LAW. 

a  by-law  to  prosecute  by  action,  and  to  arrest,  in  order  to  enforce  tbevemedy^ 
is  good,  275. 

applkatiou  of  the  power  of  making  by-laws,  283. 

it  is  a  good  by-law^  that  none  should  be  a  cooper  in  London  befere  he  has 
made  a  piece  of  work,  to  be  approved  by  the  warden  of  the  company :  and 
if  the  warden  will  not  approve  a  man,  he  hath  no  remedy  but  by  complaint 
to  the  mayor  and  aldermen,  301. 

the  courts  at  Westminster  will  judge  if  the  by-laws  made  in  the  CRy  are  bene- 
ficial to  the  public,  and  therefore  good,  380. 

if  a  by-law  be  made  that  upon  doing  or  omitting  such  an  act,  the  party  should 
be  imprisoned,  it  is  naught.  For  it  is  the  end  of  the  suit;  the  party  hath 
no  remedy  to  free  himself  from  it,  and  therefore  it  cannot  be  done  by  a  by- 
law. Where  the  by-law  is  a  money  mulct,  for  which  debt  will  lis,  and 
imprisonment  on  nonpayment,  it  is  good,  because  the  party  may  help  hhnself 
if  he  will,  by  paying  the  money,  or  pnttlDg  in  bail|  276. 
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C. 

CHARTERS. 

the  early  prflctioe  as  to  charters  id  parliament,  281. 

although  a  charter  may  determine  a  liberty  or  franchise,  which  may  also  lie  in 
grant,  yet  it  cannot  determine  such  a  franchise  as  doth  not  lie  in  grant,  279. 
COMMON. 

where  common  of  estoters,-  or  of  pasture^  or  a  corody  is  certain,  and  the  right 
u  disturbed  in  one  year,  the  remedy  rs  by  aCtionf  for  damajges,  not  to  take 
.  double  in  the  neitt  year,  509. 
COMMON  COUNCIL. 

an  act  of  common  conncil  resembles  an  act  of  parliament  in  some  measure,  315. 

the  common  law  allows  that  which  the  law  of  God^  of  natare,  of  reasoo, 
appoint,  254. 

many  acts  of  the  common  council  of  the  city  of  London  hare  no  other  foanda- 
tioD  than  the  general  custotn  of  making  ordinances,  298. 
COMMON  LAW. 

unless  the  contrary  appear,  it  shall  be  presumed  that  all  lands  are  of  the  natare 
of,  and  disposeable  according  to  the  common  law,  177. 

the  course  of  the  common,  law  was  not  to  seize  the  land  for  debty  even  in  (be 
King's  case,  if  the  goods  were  sufficient,  474. 
CONDITION. 
.    copditions,  118. 

performance  of  conditiotf ,  cy  niresj  388. 
CONSIDERATION. 

some  false  consideration  shall  avoid  the  Ring's  patent,  and  some  not,- 1 89. 

ancient  rent  and  forfeiture  sufficient  consideration  to  raise  an  estate,  379. 
CONSTRUCTION. 

in  all  grants  and  devises  the  law  looks  upon  the  general  or  principal  intent  of 
the  grantor  or  devisor ;  and  will  ifphold  it,  although  there  may  be  a  vatiaDce 
in  drcamstances,  or  in  the  secondary^  or  conseqirential  intent,  388. 

the  law  will  explain  general  words  in  instruments:  bnt  where  the  party  has 
expressed  in  other  parts  thereof  what  his  meaning  is,  the  law  will  not  make 
contrairy  exposition,  if  the  word^  will  bear  it  as  largely  as  the  party 
explains  it,  98. 

gtoeral  words  to  be  construed  accdrding  to  the  subject  matter,  116,  147. 

where  a  certain  construction  can  be  made  of  the  words  in  the  deed,  it  is  io- 
justice  to  make  it  void,  553. 

Where  words  may  have  their  full  eff&ct  by  one  cotistruction,  and  for  another 
conjectural  arguments  only  are  adduced,  the  former  will  be  preferred,  175. 

T^ords  void  for  the  purpose  for  which  they  were  introduced  into  the  mstra* 
ment,'  yet  may  be  used  to  expound  other  doubtful,  40. 

an  act  or  thing  may,  by  construction  of  law,  be  void  to  all  purposed  as  if  it  had 
never  been,  so  that  all  persons  may  take  advantage  of  it.  It  niay  be  void 
as  to  some  persons,  or  to  some  purpose  only.  It  may  so  be  void  as  that  he 
for  whose  benefit  it  is  to  have  it  made  void,  may,  if  he  vrill,  make  it  good ; 
and,  if  he  do  so,  it  shall  be  good  as  against  him,  and  all  other  persons  ;  and 
in  the  mean  time  it  is  void  in  construction  of  law  as  against  all  persons,  480. 

construction  must  be  made  with  reference  to  what  events  may  arise,  not  to 
what  actually  have  arisen,  99. 

where  the  law  is  clear  and  settled,  you  must  not  make  a  new  cdnstmction  tod 
declaration  of  the  law,  because  of  inconvenience,  bnt  leave  that  to  be  reme- 
died by  the  parliament.  Bat  when  it  is  a  question  whether  this  b^  the  law  of 
not,  the  argument  ah  mconvenienii  Is  very  strong  ;  for  it  is  not  to  be 
presumed  that  that  which  is  inconvenient  or  absurd  to  be  done  b  agreeable 
to  law,  236. 

fhemere  force  of  the  words  is  not  so  much  to  be  regarded  as  the  true  intent,  39. 
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CONSTRUCTION— cofi/wuerf. 

the  clear  literal  interpretation  of  words  may  be  departed  from,  if  they  will 
bear  another  sound  interpretation,  where  the  other  parts  of  a  will  manifest 
the  latter  intention  ^  and  absurdities  and  contradictions  may  thus  be  avoid- 
ed,  58. 
deeds  ought  to  ha?e  simple  interpretation,  551. 

the  intent  of  the  party  is  tb  be  pUrsuedj  as  Completely  as  possible,  in  the  con- 
struction of  werds^  38. 
that  cotistruction  be  made,  if  possiblej  so  tliat  all  the  words  may  stand,  if  they 

b^  Agreelible  to  law,  38. 
is  to  be  (^  presj  389. 

the  law  makes  a  reasonable  exposition  of  agreements  and  customs  set  forth  in- 
definitely, 07. 
it  is  all  one  by  construction  of  law,  as  if  there  were  ezclnsiTO  words  of  what 

is  not  within  the  letter  of  the  custom,  30. 
of  habendumi^  211. 
what  is  material,  and  what  not,  in  case  of  a  misrecital,  is  to  be  measured  as 

it  is  in  reference  to  the  instrument  in  which  the  misrecital  is,  335* 
of  the  King's  pardon,  133. 
an  act  of  parliament  is  to  be  construed  according  to  the  general  intendment 

of  words,  133. 
acts  that  gi?e  remedies  for  wrongs  done  to  be  taken  largely,  236. 
distinction  in  construction  between  the  words  ^^from  the  death''  and  ^^frorai 

and  after  the  day  of  the  death,"  8. 
of  the  words  ^^  commvinUas^^^  and  ^^  cammuniarU^^  177. 
prw  is  in  many  respects  in  legal  construction  the  same  as  ^^pra  anteoj^  559. 
release  or  surrender  of  a  contingent  estate  for  years,  360. 
COPYHOLDER, 

the   lord    cannot  enforce    the  surrenderee  to  be   admitted,   and  become 

tenant,  33* 
if  a  surrender  of  a  copyhold  be  presented,  yet  the  surrenderee  hath  no  more 
right  till  admittance  than  he  had  before  the  presentment.     He  hath  but  an 
inchoation  of  a  right,  21. 
who  dies  before  admittance,  had,  in  a  strict  sense,  no  right  to  the  tenement ; 
but  he  had  a  scmtiUa  juris j  a  right,  in  the  larger  sense,  upon  a  contingency, 
t. «.  if  the  presentment  be  made,  he  had  a  right  to  compel  t|ie  lord  by  a  suit 
in  Chancery  to  admit  him;  which  right  descends  to  his  heir,  35. 
if  the  surrenderee  should  enter  after  presentment,  before  admittance,  and 
make  a  lease  without  licence^  or  commit  any  other  act,,  which  would  be  a 
forfeiture  in  the  copyholder,  yet  the  lord  can  take  no  adrantage  of  it  more 
than  the  act  of  a  mere  stranger,  33. 
where  the  admission  of  a  copyholder  is  recited  in  n  court  roll,  and  tlie  court 
roll  is  found  as  a  special  Terdict,  that  admissbn  is  not  part  of  the  finding  of 
the  Jury,  32. 
tlie  leid  bath  only  power  to  make  admittance  according  to  the  form  and  ef- 
fect of  a  surrender,  33. 
if  upon  a  surrender  of  copyholds  the  lord  admit  a  wrong  person,  he  nay  after 
admit  the  right  person ;  and  till  such  admittance  of  the  right  person,  the 
surrenderor  hath  the  estate,  33. 
he  who  is  entitled  to  a  copyhold  is  a  mere  stranger  as  to  any  poisesrioD,  or 

possessory  action,  till  admittance,  33. 
the  surrender  of  a  copyhold  binds  the  land  and  estate  and  interest;  so  that^ 
if  it  be  presented  at  the  next  Court,  all  mesne  acts  will  be  void  liy  relatioQ| 
after  admittance,  as  against  the  surrenderee,  or  his  heirs,  34. 
if  copyholder  for  life  have  a  licence  to  lease  for  twenty-one  years,  if  he  so 

long  life,  and  lease  for  twenty-one  years  absolute,  it  is  good,  206. 
the  surrender  of  a  copyhold  binds  the  land  and  estate  and  interest ;  so  that^ 
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COTYEOLDERr^coniinued. 

If  it  be  presented  at  the  neit  Coart,  all  mesne  acts  will  be  Toid  hj  relaftIoO| 
after  admittance,  as  against  tbe  snnenderee.  or  his  lidrs,  34. 
CORPORATION. 

the  King  may  erect  a  sodetjr  or  bcorporation  for  the  increasing  or  regolating 
of  trade,  20S. 
COYBNANT. 

an  assignee  of  a  lease  by  estoppel  shall  not  take  adfantage  of  any  eorenant 
Lessee  by  estoppel  cannot  assign  any  thing  oTor,  131. 
CROWN  GRANT. 

the  King's  intent  must  be  gathered  oat  of  the  words  of  his  grant,  W\m 

the  King  need  not  recite  his  own  or  other  men's  estates,  in  making  a  new 
grant,  207. 

if  the  King  haTing  a  base  fee,  so  long  at  L  &  haoe  issne  male  of  hb  bo^^- 
grant  the  land,  so  long  as  L  S.  luAh  issae  of  his  hody^  this  grant  is  Toid,  £)4. 

the  King  may  grant  without  reciting  an  estate :  but  wlien  he  does  recite,  a 
nisrecital  which  is  material  in  title,  Talue,  or  restraint  for  the  benefit  of 
the  King,  it  shall  vitiate  the  grant,  100. 

a  recital  declares  the  meaning  of  the  King,  and  b  always  the  best  direction 
for  tiie  constmction  of  his  grant,  100* 

in  grants  of  the  King,  the  words  ex  ceria  sdeniiOj  mero  mMUf  H  gratia  spe- 
daHj  are  words  of  course,  and  do  not  take  away  the  presumption  <yf  law, 
lliat  the  fact  alleged  in  the  patent  shall  be  taken  for  the  snggestlon  of  the 
party,  193. 

recitals  in  patents.  Where  the  premises  of  a  patent  recited  inaocumtely  the 
estates  created  by  a  will,  those  estates  being  partly  vested  in  the  crown, 
but  referred  to  the  whole  will ;  and  the  habendum  of  the  patent  gave,  in 
terms,  estates  commensurate  with  the  estates  in  the  will  itself,  lieiiig  larger 
than  the  estate  specified  in  the  recital ;  this  misrecital,  or  partial  recital  of 
the  King's  estate,  sliall  not  necessarily  make  the  patent  void,  181. 

where  separate  estates  in  fee  simple,  qualified  and  absolute,  are  in  the  King, 
with  otiier  interrening  estates  of  the  same  lands  in  other  persons,  general 
words  in  the  habendum  of  the  Kingj's  grant  of  the  lands,  bdng  sufficient  to 
extend  to  all  the  separate  estates,  but  implying  one  entire  contimdng  estate, 
cannot  pass  all  these  separate  estates,  181. 

whwe  the  King  intended  to  pass  one  estate,  and  the  patent  in  efiiect  passeth 
more  than  one,  the  King  is  deceived,  and  the  patent  is  void  :  and  when, 
intteid  of  one  entire  continuing  estate,  several  estates  in  fractions  are 
created  by  a  patent,  that  patent  is  void,  181. 

if 'the  King  Imving  Imt  for  twenty  years  grant  for  forty  years  it  is  void.    If 
the  King  granted  for  one  thousand  years,  or  such  other  long  term  as  would 
be  a  mortmain,  it  is  a  void  grant,  206. 
'Hie  King's  grant  shall  be  taken  in  the  usual  and  common  sense,  secundum  m- 
ienOonem  regis;  and  not  tit  decqttionem  regis ^  208. 

the  grants  which  the  King  makes,  he  makes  as  King,  and  as  King  he  ought  to 
ht  informed,  that  his  purpose  may  take  efifect ;  or  otherwise  as  King  he  shall 
^  >aiM4them,  103. 

it  is  not  necessary  for  the  King  to  recite  how  an  estate  comes  to  him  by  at- 
tainder or  otherwise  ;  nor  what  estate  a  person  attainted  had,  195. 

distinction  l)etween  the  King's  grant,  and  the  grant  of  a  common  person,  212. 

the  King  cannot  have  two  estates  in  fee  togetiier,  where  they  are  immediate, 
and  no  other  estate  between  them,  200. 

eome  fklse  considerations,  and  some  fietlse  suggestions,  shall  avoid  the  King's 
patent,  and  eome  not,  189. 

life  Kbl^s  grant  is  void,  if  the  operation  of  it  is  prejudicial  to  a  third  per- 
son, 203. 

thai  the  King  is  deceived  in  the  granting  of  letters  patent,  how  to  be  sliewn,  402. 
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CUSTOM. 

common  usage  in  case  of  measures,  hath  expounded  statutes.  In  the  sale  of 
wood,  the  acres  shall  be  measured,  according  to  the  custom  of  the  conutry, 
67. 

the  lex  loci  must  be  taken  notice  of  by  e?ery  man  at  his  peril,  when  intermed- 
dling  with  the  concerns  of  the  place,  ^77. 

it  is  all  one  by  construction  of  law,  as  if  there  were  exclusive  words  of  what 
is  not  wUhm  the  letter  of  the  custom,  30. 

in  cases  of  private  custom,  whatsoever  is  not  expressly  laid  to  be  the  custom  is 
all  one  with  a  negative  or  exclusive  custom,  29, 30. 

that  is  K  particular  cnslom  whereof  the  law  takes  no  notice  further  than  as 
it  is,  in  all  particulars,  pleaded,  30. 

the  custom  against  foreign  buying  and  foreign  selling  is  reasonable,  291. 

the  old  customs  and  franchises  of  the  city  of  London  may  by  their  ordinances 
be  applied  to  new  courts  consisting  of  members  of  their  corporation.  If 
new  companies  be  made  in  London,  the  regulation  of  them  comes  within  the 
compass  of  the  liberties,  customs,  and  franchises,  of  the  city,  297. 

it  is  an  ancient  custom  in  the  city  of  London  to  restiain  common  brokers  or 
factors  from  exercising  that  trade  or  faculty  without  approbation;  and  also 
to  take  sureties  of  them  by  recognizance,  296. 

London  U  a  county  palatine,  and  the  Judges  take  notice  of  their  customs  and 
laws,  277. 

what  the  custom  of  foreign  bought  and  foreign  sold  in  the  city  of  London  iS| 
293. 

the  reason  of  the  custom  of  foreign  bought  and  foreign  sold,  293. 

that  the  custom  of  foreign  buying  and  foreign  selling  extends  only  to  the  re« 
tailing  trade  is  totally  a  mistake,  294. 

the  custom  of  gavel-kind,  au.d  borough  English,  are  taken  notice  of  in  our 
law,  28.  » 

a  custom  as  to  descents  of  copyholds  may  be  so  laid  that  the  youngest  too, 
or  brother  of  the  purchaser,  though  not  admitte<I,  may  inherit.  If  a  cus- 
tom were  laid,  that  all  the  customa'ry  land  within  a  manor  is  of  borough 
English,  or  gavel-kind,  and  shall  descend  to  the  youngest,  or  all  the  sons, 
the  heir  in  borough  English,  or  gavel-kind,  should  inherit,  although  the 
ancestor  had  not  been  admitted,  25. 

to  supply  defective  former  customs,  or  potting  new  remedies  where  required^ 
is  good,  278. 

a  custom  confirmed  by  act  of  parliament  distinguished  from  a  power  by  char- 
ter, or  a  custom  in  general,  to  make  by-laws,  278. 

a  custom  as  to  descents  of  copyholds,  may  be  so  laid  that  the  youngest  son,  or 
brother  of  the  purchaser,  though  not  admitted,  may  inherit,  25. 

if  a  custom  were  laid,  that  all  the  customary  land  within  a  manor  is  of  bo- 
rough English,  or  gavel-kind,  and  shall  descend  to  the  youngest,  or  all  the 
sons,  the  heir  in  borough  English,  or  gavel-kind,  should  inherit^  although 
the  ancestor  had  not  been  admitted,  25. 

if  a  particular  custom  is  set  forth,  whereof  the  law  takes  no  further  notice 
than  as  it  is  alleged^  there  the  custom  shall  be  taken  strictly  as  alleged,  and 
no  further,  26. 


D. 

DEAN  AND  CHAPTER. 

if  the  dean  receive  and  make  an  acquittance  for  rent  justly  due  to  the  Detn 

and  Chapter,  this  is  a  good  payment,  148. 
yet  a  Dean  cannot  demand  a  rent  due  to  the  Dean  and  Chapter)  148*   . 

2  T 


Hi  ntDE*  TO  tttte  PRINCIPAL 

DEED. 

fhd  ItB^  intisntlbn  is  to  be  taken  only  from  the  lord's  of  a  i^^  M^ 
c6tidrAiCi\on  ought  not  to  be  against  the  letter  of  a  de<^ ;  y^i  id  ibtii^  cases  a 

strained  and  secondary  interpretation  may  be  admitted  to  aroid  ibsardity^ 

Hrhere  the  plain  intention  of  the  parties  in  the  o(!her  parts  of  th^  detod  is  to 

hafe  it  so;  otherwise,  where  the  int^tiofi  of  the  party  is  not  el^r,  bnt  in 

^fifUbrio  as  it  were,  169. 
the  intention  of  the  party  is  the  gaide  add  rtil^  in  de^s  a^  M€(i  A^  fti  willi : 

fernt  it  most  be  first  manifest,  not  mCiri^Ty  conj^c^niraY.    Sfeb^bflly,  ft  mast 

be,  not  a  foreign  or  collateral  intebtlotl.  bttt  draWn  ottt  kit  tt^  h&Stf  of  the 

deed  itself;  and,  thirdly,  it  mnst  Mi  M  (ibbtrftry  td^b  tM€t  ;  fot  that 

were  not  irUerpretari^  $ed  conderey  Ibi. 
iftiHst  the  words  of  a  deed  are  snch  as  Mf  bb  silb^^yfeb^,  &r  tt^t  dbdtHiry  to 

#bat  they  may  be  ezti^nded  ;  othelr^ltb  i^heh  ih^y  ftfe  ^j^dM  Md  posiUfe. 

If  Jod||;es  at  conkihbn  latr  begin  to  recede  f roih  the  letter  6t  jtife^bda  to  eqvi- 

liibl'e  cobstmctions,  opon  foreign  conjecibres  knA  Ini^didienUy  tbey  will 

lA^ke  nncel-tainty  and  confiisioa  in  the  fi^,  54&. 
thTs  liith  Meeii  done  too  tnofeh  of  fatis  tidies,  643. 
Mry  6h^  h  presumed  to  graht  tb^t  ^htch  he  hmjr  U^TnWf  j[^bt,  i44. 
it  is  a  good  rule  that  w&ere  an  estate  for  yeah  is  limited,  6t  fdttfrb  Interest, 

^nd  v^faett  it  should  begin  there  is  notie  to  Hkh  it,  tMt  it  Atfi  M  Toid, 

371. 
iNi  dibed^,  9tib<}  generattler  Hdum^  generdUter  est  iHiettiidhdOthj  16^. 
the  misrecital  of  the  date  of  a  deed  may  he  essential — if  by  it  the  estate  be 

cbadjg^ed  froib  what  it  sbould  be  by  the  intent  of  the  de^d  kpif^ifiig  Id  itself, 

then  th^  mis^cital  Is  essential,  535. 
let  the  reference  be  ne?er  so  strict  in  the  #6rds,  yet  if  the  iAfi^dA  be  imnia« 

teiffal,  6r  ff  there  be  certainty  stifficlent  in  It  t6  satisfy  ite  Cdttirt  kbAt  it  is 

the  same  thing  which  was  intended,  the  Tariance  shall  not  h^tt.    B6t  other- 

^ts^  It  is  where  it  does  not  appear  that  the  instrdtnedt  refbiYlhg,  iod  that 

^o  ^hicb  it  refers,  are  not  the  same,  537. 
th'e  ifh&hge  of  thfe  date  of  a  deed  is  material  to  the  dee^  UselT:  Tydt  yet  the 

siisr^citlil  of  it  may  not  be  material  withfn  the  iiistrdm^t  Hsferring  to  it, 

bbr  as  to  ith'e  estate  created  by  it,  536. 
proTiso  in  an  indenture  is  the  agreement  of  both  parties,  400. 
force  6f  conjunction  in  deeds,  102. 
^^  heir"  construed  as  a  designation  of  a  person  certain  >  ftdd  BOt  ^  ft  word  of 

limitations  of  an  estate,  411. 
DENIZEN. 

^uiBcation  of  the  word  '^  denizen,^*  433. 

the  common  way  of  denizatibb,  and  its  constracfioo,  433. 

DteSCENTS. 

it  Is  not  a  sound  rule,  either  that  the  naming  an  ancestoV*  trho  is  under  an  iiT« 
cstpacity  shall  bar  a  man  from  res6rttng  throogh  him  ib  pedigree  to  another 
ancestor  ;  or  that  he  shall  not  be  bbrrild  #here  h^  ne^d^  bot  n^one  such  aa 
ancestor,  442. 

If  the  heir  apparent  of  a  purchaser  become  by  bis  o#ti  adt  TrtdHpiitble  to  tike 
land,  yet  his  uncle  or  grandfather,  or  other  cousin,  may  ntiike  resort  Lo 
pedigree  through  him,.  442. 
DEVISE. 

the  question  upon  a  deyise  is  not  wklt  the  operation  of  law  is  upon  the  words, 
but  what  the  testator  intended  by  it.  The  intention  must  be  gathered  frooi 
the  wor^  of  a  testator,  and  the  words  construed  according  to  the  letter  aad 
Iml  propriety  of  them,  where  nothing  appear  $  tb  the  tdtiCfas^j  413. 

tlib  law  inarshafs  words  as  they  may  best  a'gV^^  #ith  tbe  fbietit  6f  k  d^iser, 
let  them  be  placed  in  never  so  mudh  cdhfttsT^  artd  'dfsOi*S^,  4l. 

it  b  a  gdbd  tdle'that  cobflruction  oif'a  iFlh  be'MAMttcedMhlgtbthe  c^Mtrac* 
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tion  of  grants  in  like  cases  at  the  coMsoo  laur^  imless  the  iiittpl  of  the  tes- 
tator appear  in  the  will  itself  that  it  should  be  otherwise,  387* 

intent  to  be  collected  out  of  the  wiU  itself,  and  the  necessary  conscqiiences  of 
theabsnrditie8,and  aoreasonableness  of  any  other  ei  position  of  the  words,  40. 

that  construction  shall  be  made  which  makes  a  conformity  betweea  the  law, 
and  the  intent  and  words  of  the  devisor,  300. 

of  a  power,  or  authority  to  sell  land,  is  within  the  equity  of  the  Statute  of 
wUla. 

and  held  to  lie  a  good  de?iM  of  the  land  itself  within  the  letter  of  the  statntei 
and  the  Teiidee  is  in  by  the defisor,  110,  111. 

coastmed  to  be  ezecotory  to  effectaate  the  ioteot,  400* 

cases  of  executory  devises,  399. 

an  execatory  derbegood^  although  subject  to  a  doid»le  oncertainty,  309. 

Stmbky  that  where  a  testator  implies  in  hie  will  an  intention  to  buy  lands, 
and  the  general  words  of  the  de?be  comprise  them,  those  Unda  akaU  pass, 
although  bought  after  the  making  of  the  will,  660. 

that  I.  S.J  a  mere  stranger,  or  his  heirs,  shall  sell  land ;  it  is  mere  p^wer ;  the 
feoffment  or  release  of  I.  S.  or  the  minority  of  the  heir,  shall  aet  hinder 
the  sale.  111. 

to  J.  S.  and  his  heir,  er  to  J.  S.  and  the  heir  male  of  hit  body  in  tbe  singular 
number,  is  an  estate  of  inheritance,  43. 

of  a  term  to  A.  for  life,  remainder  to  B.,  is  not  good  as  a  remainder^  but  it  U 
good  as  an  executory  devise  of  the  possibility  to  B.,  377. 

by  A.  to  his  widow  *^  to  dispose  at  her  pleasure,  and  to  give  it  one  of  her  ions, 
which  she  pleaseth."  If  this  be  a  power,  the  subsequent  coverture  of  the 
widow  does  not  disable  it ;  and  if  a  condition,  it  is  a  condition  depending 
on  the  power  to  alien;  and  in  neither  case  is  the  coverture  by  law  an  im- 
pediment, 110. 

of  land  for  so  many  years  as  one  shall  live  is  void,  as  a  devise  of  a  ckettel,  89« 

devisee  in  possessioa  of  lands  without  entry  or  claim ;  to  some  purposes, 
495. 

Dictum  recogtiited,  that  a  devisor  may  make  his  own  heir  take  by  purchase, 
by  a  plain  declaration  in  the  will,  413. 

of  lands  to  A.  and  B.  and  their  heirs ;  A.  dies  without  issue  before  the  testa- 
tor, who  does  not  republish  his  will  after  the  death  of  A. ;  B»  takes  the 
whole  of  the  lands  in  fee  simple,  384* 
IMSCLAIMER. 

disclaimer  by  parol  mpak  and  upon  record  distinguished,  49^ 
DISSEISIN. 

A.  and  B.are  lessees  of  land  for  etghty«one  years,  if  C.  so  long  live,  the  term 
to  commence  mfaturo^  and  from  and  after  the  day  of  the  death  of  C,  for 
thirty-one  years,  from  thenceforth.  A.  and  B.  enter  before  the  commence- 
ment of  the  term  of  eighty-one  years,  which  is  a  disseisin,  and  suspends  the 
right  of  assigning  the  interesse  termini:  but  being  put  out  of  possession  by 
their  lessor  before  the  thirty-one  years  had  begun,  their  disseisin  is  purged, 
and  that  future  interest  is  not  disturbed,  so  that  their  assignment  of  it  by 
indenture  is  good.  A  lessor  disseised,- who  had  no  right  to  the  perceptipq 
of  preits  if  no  disseisin  had  been,  yet  may  enter  to  purge  the  disseisin.  A 
foriiore,  where  he  that  had  but  the  future  interest  disseiseth  lenelrs',  Ifiey 
may  enter  to  recontinue  their  right,  although  the  term  for  the  mym^ieoci- 
nent  of  the  future  term  were  incurred,  16. 

tf  a  stranger  disseise  such  disseisor,  this  would  not  revest  the  estate^  16. 

if  he  that  hath  rentont  of  land  or  a  seignory  disseise  the  terre-tenant^iilftfgnory 
or  rent  is  suspended,  but  not  turned  to  a  right.  As  soon  as  the'dliwisia  fs 
taken  away,  he  is  restored  to  the  rent,  &c.  14.  '■    '* 

the  rent  in  such  case  to  incur  during  the  disseisin  is  recoverable  iadaiiB|pi,  14. 

if  disseisor  would  waive  his  pesseaaioD,  the  dissebee  nay  weive  it^  kieMf  e  be 
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may  recover  bis  costs  and  damages,  14. 

a  bare  disseisin,  before  a  future  interest  commenced,  tarns  not  the  estate  to  t 
right  without  some  alteration  after,  14. 

by  one  who  hath  a  fatui*e  term  of  years  in  the  land  hinders  him  to  grant  o?er 
his  term,  14. 

where  the  entry  of  disseisee  is  congeable  upon  the  disseisor,  the  tortious  fee 
will  be  turned  into  a  rightful  particular  estate,  if  the  right  of  the  freehold 
comes  any  way  by  act  in  law  to  the  disseisor,  though  for  a  less  estate.  Un- 
der a  disseisin  to  the  use  of  a  feme  she  takes  nothing  till  agreement :  hot  if 
an  estate  be  to  her  or  to  her  use,  it  is  in*  her  till  the  husband  disagree,  117. 

a  disseisor  upon  a  disseisor  shall  be  liable  to  his  charges  as  long  as  the  disseisin 
is  in  force,  16. 

feoffor  in  trust  is  not  by  his  entry  like  another  trespasser.  He  is  not  a  dis- 
seisor unless  he  occupy  expressly  against  the  consent  of  the  feoffee,  488. 

where  a  husband  was  actually  seised  in  fee  simple  qualified  under  a  grant  of 
the  Crown,  with  remainder  to  strangers  in  tail,  remainder  to  the  husband 
and  his  heirs  for  another  qualified  fee  simple  estate  ;  and  dying  so  seised, 
the  first  fee  determines,  and  the  strangers  enter,  and  that  remainder  to 
them  being  spent,  the  heir  of  the  husband  enters  in  respect  of  the  second 
qualified  fee,  query,  if  the  widow  shall  be  endowed ;  the  estate  whereof  her 
husband  was  actually  seised  being  determined,  208. 


E. 


ECCLESIASTICAL  COURT. 

it  is  to  be  presumed  that  the  ecclesiastical  court,  being  judges  of  a  cause,  shall 
do  right,  ^6. 
ENTRY.      ^ 

where  one  haying  an  interest  in  the  land,  but  no  rifi[ht  of  entry,  does  enter, 
'    '     the  law  construes  this  a  suspension  of  his  interest,  14. 

when  a  deed  or  agreement  is  made  for  a  tenancy  at  will,  an  alteration  of  the 

estate  before  an  entry  as  tenant  at  will  determines  the  will,  500. 
it  teoBiVii pur  auier  vie  bargain  and  sell  land  for  years,  the  bargainee  hath  the 
possession  before  entry  or  claim :  but  to  some  purposes  it  is  a  possession  io 
law  only,  495. 
at  the  decease  of  a  tenant  at  will,  who  is  also  tenant  pur  outer  otV,  he  who  is 
to  take  the  estate  by  act  of  law  will  be  prior  in  time  to  him  who  is  to  take 
by  entry.    The  act  of  law  takes  effect  instanter ;  the  entry  will  lea?eaa 
interTal  of  time  necessarily,  499. 
where  lands  given  to  or  to  the  use  of  the  husband  and  wife  (before  marriage) 
"^     in  special  tail,  the  fine  or  feoffment  of  the  husband  is  no  discontinuance  of 
the  entail  for  more  than  half  of  the  land  so  settled,  559. 
ENTAILS. 

where  there  is  a  bar  to  the  entail,  there  is  no  remitter  to  the  reversion  by  the 
statute  32  H.  8.,  8. 
ESTATE. 

a  limitation  to  the  use  of  trustees  and  their  heirs,  till  they  have  levied  a  cer- 

taip  sum  of  money,  seems  to  be  a  fee  simple,  507. 
limitations  of  estates  to  be  construed  in  devises  io  agree  with  the  roles  in  law 
as  in  deeds,  397. 
ESTOPPELS. 

by  recital,  544. 

there  can  be  no  estoppel  by  generalities,  544. 
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EVIDENCE. 

weight  of  the  city  chartalaries  as  eridence,  310. 
EXECUTION. 

as  to  goods,  there  is  no  difference  between  an  execution  by  elegit^  or  hy  fieri 
facias  upon  the  death  of  the  defendant.     A  writ  of  execution  upon  lands, 
which  bore  teste  in  the  life  of  the  defendant,  maj  be  executed  after  his 
death,  469. 

upon  a  recognizance,  or  judgment,  if  either  the  plaintiff  or  defendant  die 
before  the  writ  of  execution^  there  must  be  a  scire  facias. 

writ  of  elegit  was  sued  out  upon  a  judgment  obtained  by  scire  fhdas  against 
the  conusee  of  a  recognizance  ;  and  the  conusee  died  before  execution,  yet 
.the  execution  was  good.  As  the  statute  creating  the  elegit  has  not  made 
any  provision  concerning  the  abatement  of  it  by  the  death  of  the  defendant, 
it  ought  to  be  construed  as  other  process  of  execution ;  which  doth  not 
abate  by  death,  where  the  defendant  hath  no  day  in  Court,  464. 

the  clause  in  the  writ  of  elegit  commanding  the  extent  to  be  upon  warning  of 
the  defendant,  and  in  his  presence,  is  but  a  recommendation  to  the  sheri£f, 
not  a  precept  to  make  the  writ  void  if  disobeyed,  464. 

if  the  execution  had  not  been  well  made  by  reason  of  the  decease  of  the  de- 
fendant, it  is  absolutely  void,  not  voidable  only,  464. 

where  T.  C.,  seised  of  certain  lands  in  fee,  acknowledged  a  Statute  Staple  to 
A.  and  H. ;  and  the  conusees,  after  his  decease,  sue  out  an  extent  on  the 
statute  during  the  minority  of  his  heir;  and  in  the  writ  of  extendi fadas^ 
there  are  these  words, — nisi  alicui  hoeredi  infra  cetaiem  existeniijure  hmredi" 
tario  descenderuni^  the  execution  of  ihis  extent  being  had  during  the  mi' 
hority  of  the  heir^  is  absolutely  void,  although  the  heir  consented  to  it, — 
and  not  Toidable  only,  475. 

in  process  of  execution,  though  the  sheriff  do  not  all  that  is  commanded  him, 
if  lie  have  warrant  to  do  what  he  doth,  it  is  sufficient  for  the  party,  472. 

upon  a  judgment  in  ejectment,  if  the  defendant  die  after  the  writ  of  possession 
taken  out,  yet  the  execution  may  be  made  by  the  sheriffs,  468* 

executions  are  to  be  favoured,  468. 
EXECUTOR. 

shall  not  be  charged  in  debt  for  default  of  the  testator  in  the  performance  of 
a  contract  in  law,  228. 

an  executor  may  bring  an  action  of  debt  for  not  setting  out  tithes  in  the  life 
of  the  testator,  227. 

an  executor  may  bring  an  action  on  the  case,  on  a  promise  in  law  to  pay 
money,  225. 
EXTENT. 

if  the  sheriff  extend  the  lands  of  an  heir  within  age,  it  is  void,  472. 

if  after  a  judgment  of  statute  acknowledged,  under  the  statutes  of  West.  2« 
c.  5.  13  £.  1.  and  27  E.  3.  the  conusor  sells  the  land,  and  the  extent  is 
laid  upon  the  purchaser,  who  interrupts  the  conusee,  he  shall  hold  over* 

And  so  it  is,  if  after  the  land  is  extended  in  the  conusor's  possession,  he  con- 
veys away  the  land,  and  the  grantee  or  feoffee  enters  on  the  connsee,  he 
shall  hold  over,  511. 
EXTINGUISHMENT. 

if  tenant  for  life  be  disseised,  and  release  to  the  disseisor,  it  is  a  question 
whether  the  estate  for  life  be  not  so  extinguished  that  the  reversioner  may 
enter,  notwithstanding  Lord  Coke's  opinion,  Co.  Lltt.  276.  a.^  498. 
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?ACTOtlS. 

factory  is  itself  no  trade,  313. 

if  one  of  two  joint  partners,  being  foreigners,  buy  clotlis  oo  the  pftrtoenbip 

account,  and  sends  them  to  the  other  in  London,  he  may  sell  them  in 

Blackwell  hall  without  being  an  admitted  factor,  2Q8. 
the  same  office  which  is  now  borne  by  persons  called  factors,  was  ancientlj 

borne  by  those  called  brokers,  296. 
the  law  doth  not  allow  a  fee  upon  a  (ee^  hnt/ar  mere  necessU^j  where  it  can- 

not  be  athervrise,  4^. 

FINE, 

when  tenant  in  tail  joins  in  levying  a  fine,  the  old  ttse  of  the  eotail  canoot 
result,  656. 

the  declaration  of  the  use  of  a  fine  follows  the  ownership  6f  the  lands,  554. 

the  fine  levied  by  the  uncle  of  an  idiot  hinders  not  the  son  of  the  uncle  to 
inherit  the  idiot,  439. 

lease  for  years  to  begin  presently,  and  lessor  continues  in  possession,  fine  bj 
lessor  with  non-claim  shall  bar  the  lessee,  13. 

two  joint  tenants  levy  a  fine ;  the  declaration  of  the  use  by  one  of  them  if* 
fects  one  moiety  only  of  the  lands,  553. 

a  tenant  for  life,  remainder,  or  reversion  to  B.  In  fee  levy  a  fine  ;  dedaratioi 
< .    of  the  use  by  B.  does  not  bar  the  estate  for  life  in  A*,  554* 

if  tenant  in  tail,  remainder  to  him  in  fee,  levy  a  fiue,  a  fee  passeth*    The  im 
,^,,       ,  ,is  raised  out  of  the  estate  tail,  655. 

. ,.  A»  being  tenant  for  life  of  one  moiety  of  lands,  remainder  to  fi,  and  his  wifs 
,  In  taii|  with  rerersion  to  A.  in  fee ;  and  B.  and  his  wif^,  tenants  hi  tail  ii 
?U"-  'f  possession,  with  reversion  to  A.  in  fee  of  the  other  mbiety.    The  fine  of  A. 
and  B.  good  against  A.  although  B.  alone  declared  the  uses  of  the  fine,  551 

^aveyance  to  the  use  of  H.  M.  and  his  heirs,  until  he  fail  in  paj^ibg  sodbcIi 
money,  and  after  to  P.  V. — H.  M.  failing  in  payment,  becomes  tenant  it 
sofierance ;  he  makes  a  lease  for  five  years,  and  a  release  UpoD  it ;  and  tlis 
relessee  enters  ;  this  turns  the  interest  of  P.  V.  to  a  right;  a  fine  then  levied 
of  the  lauds  by  H.  IVf .  to  the  relessee,  ^nd  non-claim  for  five  years  bars  tbit 
right,  547. 

irhere  A#  is  tenant  for  life  of  a  moiety  of  lands,  with  remaittder  to  B.  in  tail; 
and  B.  is  tenant  in  tail  in  possession  of  the  other  ttdlety,  wtlh  t'Ovenioo  ia 
the  whole  to  A.  in  fee; — thejine  of  A.  and  B.  as  to  both  miftieties,  will 
enure  to  uie$  declared  by  B.  alone,  to  himself  in  fee.  For  as  to  the  first 
moiety,  the  fine  destroyed  the  reversion  ;  and  as  to  the  second  moiety,  it 
worked  a  discontinuance,  547. 

lease  is  to  commence  at  a  future  day,  and  lessor  is  disseised ;  fine  by  dii* 
seisor  after  that  day,  before  the  future  interest  has  come  ittto  possession 
and  non-claim  within  five  years,  shall  bar  the  lessee,  13. 

in  such  case  fine  by  reversioner  after  that  day  with  non-claim  diall  bar  tbe 
lessee,  13. 

the  estate  which  passes  from  a  tenant  in  tail  to  the  coAu&ee  in  l^ttfmg  a  Ids 
is  a  fee,  and  he  cannot  grant  the  estate  tail ;  therefore,  If  the  use  mut 
result  according  to  the  estate  granted,  it  must  be  a  fee  also,  866. 
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HABEAS  CORPUS. 

upon  a  writ  of  habeat  corpus  of  privilege,  and  only  to  shew  cause  wbj  iki 
party  ihoold  not  eojoy  his  priril^e  in  the  Common  Fleas,  that  b(iB( 
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HABEAS  CORPUS^cofUinued. 

satisfied,  the  Court  may  at  their  discretion  remand  the  prisoner,  and  not 
meddle  with  the  other  caases  retprned  upon  him.  When  the  caase  is  re<- 
tnrned  upon  a  habeas  corpus  of  privilege,  it  shall  not  be  taken  strictly  as 
other  pleadings  are,  bat  the  return  may  be  supplied  and  supported  by  !B^» 
d,ence  of  fact,  record,  castoip,  or  the  lilce,  2S4* 

where  a  writ  or  habeas  corpus  runs  "  to  return  the  body  ^\^i  j()ie  4*7  ^^^ 
cause  of  the  ipiprisQnfpe^t,"  the  actufil  day  of  the  taking  i^  wAApji^  ma- 
terial, so  that  it  be  before  Jthe  seffing  of  the  iirrit,  274* 

if  it  should  be  conceiTed  t^  b^  material)  the  party  mfiy  i^Qfe  for  aa  amend- 
ment of  the  ^et^rn  ;  but  it  is  i^o  cat|§e  for  discharging  ^l^e  p^jrty,  975. 

a  return  upon  a  l^qbfia^  corpus  of  privilege  need  qqt  tp  V?  <<6^^f^9  %>  ®ther 
pleadings  axe ;  aod  jtbe  matter  retorp^  may  be  supplied  by  otbar  emitter  ia 
fact,  287. 

writs  of  habeas  agrpi^s  of  privilege^  distinguished  f  rpip  ^cilf  of  ^^j^  corpus 
ad  subjidend.  out  of  the  Crown  Office  in  the  lying's  "^^^^  3$f^ 

a  return  upon  fin  ^nas  c^cp^f  is  to  be  taken  leM  strictly  .t|)a^  4^  P^^^Mig 

construction  of,  181,  &c. 
flEIR.  ' 

the  law  will  not  njake  constrfiction  that  a  te^Mor  ivt^A^l  fif%4VWpc*<^  to 
disinherit  an  heir,  55. 

the  word  «<  heir"  is  freq^iei\lly  tl^Ken  fqr  all  the  heirs  coiUeqtil^y  H  V^U  as 
a  single  irdlvidnal  heir  after  the  4eatb  of  a  named  teq^i^t  iqf  Y4%  .43. 
flOLDINiQ  OVER, 

although  limitations  by  ^ilb  or  by  way  of  vse  fqr  son^e  e^atfi^  tp  ^^f^h  ^^ 
others  to  rise  up,  on  non-payio^nt  of  8U(ns  of  fooqey,  a,re  p^^j^ifii  by  the 
Suttttes  of  Uses  and  of  Wlillsi  ike  rea^n  pf  holding  piei*)  lfhi»  ^  jponey 
is  npt  paid,  ib  groifn4i^4  qn  t^e  qpiqgion  ^w,  aed  qpt  vpq[^  ^j  1^9'^*  ^^ 
either  of  the  statutes  concerning  uses  or  wills,  5Q9. 

wbere  a  limitation  is  of  a  chattel  estate  (or  a  tei;a)9  Fb^re  it  is  Cf^r^if  In  the 
commencement  apd.eod,  tbqqgh  t|ie  (esspr  or  ^is  b(^r,  or  ^  tj^  bath  the 
next  estate,  enter  on  the  term  wrongfully,  he  shall  qpt  l^qld  pv^,  but  is 
put  to  his  reiq^  for  tlve  mesne  promts ;  and  t^iis  i#  dp,  eVen^if  t^  ff iction 
be  lawful,  1]^  a  aw^W»  9r  the  like,  ijQp. 

w^iere  a  limiti^tipp  ^AS  W  f^  /^ett^ement  made  b^fpce  pi^rriage  qf  j^.  ^  (he  use 
of  trustees  aqd  tfiefr  i)qvrs  oqtil  they  sl^pqld  rsv9e  d^vtaifi  goi^tiofiary  some 
of  mopey,  if  not  paid  at  ^  fi^^ed  t|ipe  by  A.:  aqd^tbe  pqfliqps  were  not 
thep  paid ;  apd  t)^e  tr^^ftees  perinitted  tl|e  a^igqeps  qf  A*  ^oen^^and  take 
profits  of  the  lands  beyof^d  tl^e  aippnnt  of  ^he  pqrtion^ ;  a^|U  i)^  trosteea 
m^y  aftery?nrrt8:J9Pt««^>R4  A^^W  to  raisp  |hp  poitiqns,  ^0* 

it  is  cl^ar  tl^e  U\h^  ^^  Rpt  chargeable  at  the  compipp  laif  tp.  ]Q/|}ntain  hli 

children,  257. 
in  those  acts.wblch  9pi>csrn  t)»p  dis^psitf^q  qf  ap  e^te  ^  \^W^.^^  '^- 

son  of  the  law  turns,  in  case  pf  fqfap^cy  pr  cc^qrti^e,  upqp  t^  point  of 

prejudice,  or  not  prejudice,  unto  this  interest.  117. 
INNKEEP,ER. 

an  innkeeper  is  liable  to  the  admmi^traior  pf  ap  jntpstate  for  thp  Ipss  of  the 

intestate's  horse,  whilft  in  his  care ;  there  is  a  conti^act  or  ^^nmpsit  in  law 

between  the  inqkeeper  aqd  the  gupst;  ikp  ipjqry  ^u|^e^ed  is  qbt  a  tort 

only,  223. 
the  iqw  forceth  the  innkeeper  to  rpceiye  the  gaept's  horse,  else  an  ac^on  will 

lie  against  him*     §o  as  to  preserving  goods,  227. 
if  tlia  gne^t  pay  npt  fbe  b|ll,  the  iqnkeeper  qiay  dptain  bts  horse,  or  v^j  Inbug 

an  action  for  lodging^.  j|pc.  w^b,9qt  f  ny  special  cqijk^  ^7. 
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J. 

JURISDICTION. 

io  the  time  of  the  commonwealth,  jarisdictioD  was  gWeo  to  the  Coart  of 

Chancery  in  cases  of  alimony,  251. 
if  ecclesiastical  or  marine  matters  come  before  the  common  law  judges^  they 

mast  take  notice  of  the  ecclesiastical  or  marine  laws,  ^3. 
Id  causes  matrimonial  and  testamentary,  a  sum  certain  or  goods  in  specie  miy 
be  saed  for  in  the  ecclesiastical  court ;  but  generally  not  in  other  cases  ec- 
clesiastical, although  damages,  and  sums  to  be  ascertained  in  the  conclusion 
by  the  Court,  miy  be  there  adjudged  in  other  causes,  240. 
LEASES. 

•  a  lease  for  100  years,  to  commence  ten  years  after  the  death  of  B.,  is  good  in 
interest,  and  presently  assignable,  4. 
If  lease  be  made  for  years  to  begin  at  a  day  to  come,  and  the  lessor  continue 
in  possession  beyond  the  time  of  commencement  of  the  lease ;  yet  the  lessee 
J  may  grant  the  same  over,  11. 
concurrent  leases,  94,135. 

iMihops  may  make  concurrent  leases,  lease  upon  lease,  eyery  year^  for  twenty 

'  ^  years  together,  so  there  be  none  in  being  at  once  exceeding  twenty-ooe 

years,  101.      * 

If  m  deed  be  dated  the  30th  of  Feb.  and  a  lease  be  limited  to  begin  from  the 

*'  'date,  it  shall  not  be  void,  but  begin  from  the  delirery ;  for  the  limitation 

was  impossible,  534. 
there  needs  no  reservation  of  power  to  lease  upon  copyholds;  the  lord  may 
'    grant  them  according  to  the  custom,  177. 
ecclesiastical  leases  under  the  restraining  statutes,  7. 
ecclesiastical  lease  to  A.  for  the  life  of  A.  and  B.  and  C,  he  hath  but  one 

entire  estate,  376. 
If  lessee  of  a  term,  to  begin  aftet  a  former  term,  leaseth  all  the  lands  by  in- 
denture, for  twenty-one  years,  to  begin  presently,  this  is  a  good   lease  by 
estoppel,  between  the  parties,  545. 
If  A.  by  indenture  lease  lands  which  are  not  his,  habendum  from  a  day  to 

come  ;  this  is  a  good  lease  by  estoppel  for  that  time,  545. 
a  lease  which  works  partly  in  interest  cannot  work  at  all  by  estoppel,  544. 
if  a  lease  be  made  to  beg^in  at  Michaelmas,  and  before  the  day  a  stranger  en- 
ter, the  lessor  is  disseised ;  yet  the  future  interest  of  the  lessee  is  neither 
digested  nor  turned  to  a  right.     And  if  the  disseisin  continue  till  after  Mi- 
chaelmas, that  interest  may  be  granted  over,  4. 
an  indefinite  power  to  lease  for  lives  or  years,  so  as  upon  every  lease  to  be 
made  in  possession  the  old  rent  be  reserved,  and  on  every  lease  in  reversion, 
double  the  old  rent  be  reserved,  will  justify  the  granting  of  leases  in  re- 
Tersion,  8. 
leases  in  reversion  under  indefinite  power,  when  restrained;  when  not  re- 
strained ;  and  how  they  must  take  effect,  94. 
possession  of  lessor  and  lessee,  93. 
the  possession  of  lessee  for  years  is  sometimes  called  the  actual  possession  of 

the  reversioner,  though  improperly,  495. 
if  a  former  lease  be  misrecited,  so  as  the  name  of  the  lessee  be  mistaken, 
«r  the  lilce,  the  lease  which  is  limited  to  begin  after  the  lease  so  mbrecited 
shall  begin  presently,  541. 
tenant  in  tail  may  make  a  lease  for  twenty-one  years,  though  the  reversion 

be  in  the  Crown,  106. 
if  A.  lease  to  B.  at  will,  B.  is  not  tenant  at  will,  till  entry.     If  A.  lease  to 
B.  for  twenty-one  years,  to  begin  presently,  B.  is  not  lessee  for  years  till 
he  enter,  499. 
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LEAS^— continued. 

lease  to  A.  for  twenty-one  years  to  begin  at  Michaelmas,  remainder  to  I.  8« 
for  twenty-one  years  more,  there  is  a  privity  between  them ;  and  after 
Michaelmas,  it  is  an  estate  to  A.  in  possession  if  he  enter,  remidnder  to 

M^here  a  lease  is  misrecited,  and  a  second  lease  is  limited  to  begin  tfter  It,  If 
the  misrecital  be  in  a  point  material,  the  second  lease  begins  presently  :  bat 
if  the  reference  be  never  so  strong,  yet  if  the  Tariations  be  in'  a  potat  ma- 
terial, it  shall  begin  after  the  end  of  the  first  lease,  534. 
where  A.  hath  a  lease  for  the  life  of  himself  and  two  others,  B.  and  C.  and 
grants  the  land  for  the  life  of  himself,  or  for  the  life  of  B.  or  C,  this  passes 
the  whole  estate,  and  freehold,  for  the  life  in  question  ;  and  there  is  only  a 
contingency  or  possibility  that  it  may  come  back  to  the  grantor,  376. 
the  reservation  of  several  rents  does  not  make  several  terms,  7. 
lease  for  twenty-one  years  to  A.,  and  after  the  expiration  of  thirty«ODe  years^ 

then  to  A.  for  forty  years,  the  latter  term  is  a  future  interest,  7* 
if  lands  are  given  to  two  for  their  lives,  remainder  after  their  dealhs  to  their 
executors  or  administrators  for  forty-one  years ;   if  they  surrender   or 
otherwise  determine  their  estates  for  lives,  the  forty-one  years  begin  pre- 
sently,  370. 
and  so  it  is  if  they  had  granted  away  their  term  for  forty-one  years,  and 
after  surrendered  their  estate  for  lives,  the  grantee  might  haTO' entered  pre- 
sently, 370. 
if  a  lease  be  made  to  begin  at  Michaelmas,  and  before  the  day  a  stranger  enter^ 
the  lessor  is  disseised ;  yet  the  future  interest  of  the  lessee  is  neither  di- 
vested nor  turned  to  a  right.     And  if  the  disseisin  continue  till  after  Mi- 
chaelmas, that  interest  may  be  granted  oyer,  10.  *  ...,,. 
the  statute  32  H.  8.  c.  28.  gives  power  to  such  persons  only  to  lease^  who  had 

of  themselves  no  power  to  make  leases  before  that  act,  124. 
by  the  13  Eliz.  c.  10.  a  Dean  and  Chapter  may  lease  to  A.  for  twenty-one 
years ;  then  to  B.  the  next  year^  for  twenty-one  years,  to  b^n  from  the 
making,  &c. ;  and  so  to  C. ;  and  all  the  leases  will  stand  together^  H5« 
land  given  to  I.S.  for  eighty-one  years,  with  remainder  over  to  B*<for  thirty- 
one  years,  the  remainder  depends  on  the  term  for  eighty-one  years,  5. 
not  so,  if  the  second  term  be  created  by  another  deed  after  thetehn  for  eighty- 
one  years,  5. 
that  a  lease  ifor  years  should  be  totally  uncertain,  is  against  the  rnle  of  law : 

but  it  may  be  good  as  a  freehold  under  circumstances,  39. 
if  a  lease  in  esse  be  in  a  point  material  misrecited,  in  a  new  lease  of  the  lands 
(granted  to  another  lessee,  habendum  from  the  end  of  the  former  misrecited 
lease) — this  shall  begin  from  the  making  of  the  new  lease,  as  if  no  such 
former  lease  had  been ;  for  where  a  lease  is  misrecited,  there  la  no  snch 
lease  as  that  to  which  the  reference  is  made,  540. 
lessee  for  years  enters,  and  makes  a  lease  at  will,  lessee  at  will  enters,  and 
dies,  lessee  for  years  hath  an  actual  possession  to  all  purposes,  without  any 
other  actual  entry.   The  lessor  might  lease  to  a  stranger  without  entry  uppn 
a  tenant  at  sufferance,  496. 
lease  to  A.  for  twenty-one  years,  to  begin  at  Michaelmas,  remainder  to  1. 8. 
for  twenty-one  years  more,  there  is  a  privity  between  them  ;  and  after  Mi- 
chaelmas, it  is  an  estate  to  A.  in  possession  if  he  enter,  remainder  to  I.  S.^  5. 
land  given  to  I.  S.  for  eighty- one  years,  with  remainder  over  to  B.  for  thirty- 
one  years,  the  remainder  depends  on  the  term  for  eighty-one  jeais*    Not 
so,  if  the  second  term  be  created  by  another  deed,  after  the  terni  for  eighty- 
one  years,  6.  >  ^ 
a  man  may  make  a  lease  at  will,  to  begin  futnrely ;  the  lessee  may  enter  atthe 

future  time,  and  be  tenant  at  will,  499.  f  >i 

lease  for  years  to  begin  presently,  and  lessor  continues  in  possession,  fine  by 
lessor,  with  nonclaim  shall  bar  the  lessee,  13. 


LIMITATION. 

ipjuuria  an  estate  cease  and  rise  «faMi»  the  prppei*  wprds  lire  fe/«^  fff^ti^  ttS. 

tfiere  shall  not  be  a  fee  upon  a  fee  hj  limltatipo  of  \i8f^  By  deTUa,  or  con- 
UogenqT)  or  escheat,  it  may  arise,  perbap,  in  some  cases,  ^b7. 

resemblance  of  executory  derises  and  contingent  remainders,  400. 

limiltation  to  the  r^ht  hdrs  of  oee  to  whom  iio,estatp  before  limit^  by  (Jie  in- 
Atrement  improper,  551. 

jt  is  a  dear  rule  in  law,  where  an  estate  is  limited  t9  iwp,  a^d  tbe  Q|ie  Is  ca- 
pable the  other  not,  hie  that  is  capable  shall  take  the  eptjiety,  387. 

limitation  to  the  heir  of  an  ancestpr^  where  the  ancestpr  does  not  take  ]!iefore, 
improper,  #.  e.  improper  if  it  pe  meant  to  mafie  the  fm^^Ufr  t^pwrjohf^er^  651. 

jperhaps  a  difference  is  between  a  UmitaUen  pf  Asps  pn  a  fepffm^o^  fpd  a  co- 
?enant  to  stand  seised  to  vseSf  4* 

feoffment  of  lands  in  London,  iabendtm  to  the  fepffee  |ip4  hi^  \KiiT^  9S\fir  the 
death  ef  the  feoffor,  is  a  tpid  habcndiim  in  the  whole,  ^nt  it  b^4  been 
habetuktm  to  him  and  his  heirs,  this  edfxlp  io  begm  fffi^  ^,4cath  of  the 


fiqffhr^  the  latter  clause  only  had  been  iroi^,  d^Of 
m  belly's 


HUl  belly's  pM,  it  was  loqg  debated^  whether,  whpn  »n  i^te  fi^  limited  io 
#  HWi  /or  ^fe,  remainder  tp  the  hpirs  males  ^t  loifi  IMfy  wbpth^r  the  heir 
did  not  take  as  a  purchaser,  58. 

KBUit^o  J*S«  ef  primosenUQ  JUip^—lt  J.  %  hi^e^ep.ne  spn^  the  ^rprds  are 
,Toi4«  So  a  grant  to  a  man  ei  b^mefH^  if  hasrcfU  be  Mu^P  A9  ft  wc|k4  of  pur- 
chase, not  limitation,  is  Toid,  4^ 

jf  Janda  be  granted  lye  A.  for  likf  cemaJnder  to  his  jbst  spn,  ^ud  t^  heirs 
inales  4if  his  body  ;  and  for  d^plt  pf  his  issee,  jtp  B. ;  jt  js  cleur  jthat  ssicft 
jfsviefoes  not  to  the  issue  ef  A.,  but  to  the  issne  nf  hii  firet  son;  and, 
therefore,  if  the  firnt  spn^i^sup  tail,  it  iMl gp  to  J^  and  nolt  tp  jthe  other 
aom  of  A.»  59. 

a  Toid  limitation  of  timo.for  the.CPmmPPjPPWPPt  pf  a  .ImifS  is  fqni^MMil  to  no 
iimitation of  timeat  all,  520. 

Jmiilstbna  of  uses  distinguished  from  d^^  ^7. 

Iiie4aar4na|ces  no  difference  op  #  limitation  by  wiU^  pr  by  w^y  pf  nee,  io  the 
.ei|we9sio«s  <^  till  such  a  spm  be  paid,"  and  <^  itiji  #i|.Qh  a  mn  .t^s^l  be 

.paihaps  |t4iffi9renoe  is  between  a  limitation  oijom  PPIt  fe<#pe|it|  pofi  u  cove- 
nant to  stand  seised  to  uses,  4» 

mhfm  tfcedeieraunation  of  the  estate  js  pnoectaip^  asJif  laisd  bp  limited  to  one 
till  such  a  debt  becaised,  and  sjoch  a  anm  be  paid,  nj>d  then  if  t^  hmr  or 
sisveesiofier  hinder  the  raisii^  of  the  mopey  hj  takipf;  t]ieprp$Uy  )ie  shall 
,Dot  taka 4id?aotc^  Af  his  own  wro^g ;  it , is  M  the  plec)jpe  Af  the  |^rmntee  to 
ibriiig  Us  action  or  to  hold  ofpr,  63* 

iffheve  a  moiety  of  lands  were  settled  <<  en  A*  3*  f Ae  fifdfir^^  Sot  life,  with 
remainder  in  special  tail  to  ^^Ji.  B*  Itie  younger  f'^  and  ti^fi  .pther  ^lolety  wu 
laettled  on  ^^  A.  ;B.  ih^  ^q^nger^"  in  special  tail ;  <^  apd  fpr  de&^lt  «of  such 
iisne  the  remainder  pf  the  .wibole^rePMaes  to  jthe  ,u.4e.of  |he  nght  heirs  of 
ihe  iiM  A.  &  for  ew;,"  witboot  appcifying  «  ihp  plderj'^^or  *«  the 
younger.''  This  ultimate  limitation  was^ipl^  ftJUk^  fM  firowP^VKee^  to  be 
jn  CuTAur  of  A.  B.  tkeyotmger^  M7. 

jA*»being  lessee  of  lands  of  the  chancellor  of  St.  Paul's,  for  the  life  pf  himself, 
and  of  his  two  sons  B.  and  C.,,graptsaU  his  .estate  therein  tp  trustees  to  the 
fOie  pf  himself  for  life,  and  .after  his  dece«jie:to  the  pse  of  Rebecca,  bis  wife, 
lerfber  life,  and  after  her  deceaae,  to  the^ue  sfi  his.Spn  B.,  and  his  heirs, 
the  nhole  -estate  <ki  «A«  U  Tested  in  himself  kj  .the  4rst  Jboitattpo ;  and  by 
the  third  limitation,  a  use  is  executed  in  B«,  and  ,hi^  Mif^  J>y  way  of 

4pri^gii^  we,  a7S,.ll|C» 
LONDON. 

LofifUu  M^ipmUM  Ao  4H>witiAs  palatipp.;  .md  tho  /y  mt»  ft  VMnwoitgr  opi^t 
to  take  notice  that  OMreji.iAfl^oiMUHi  ftf&mtpf  .Mi0rpr;Vi4.AiUlf hmd,  S79. 
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IX>NDON— con/^ued. 

>tiie  ipoffer  of  ibeCttjr  >eC  Loidon  ^to  iiiake'fo)r<4aw«  is  igrftaiir  ibm  4imt  #f  or* 

dinary  corporations  or  companies,  ^79. 

it  hath  been  usaal  for  the  corporation  of  the  City  of  London  t#  ^Ab  amt 
grails  upon  the  eotrasce  of  erery  iCiog  altar 'b'n  >|MtdeeetaorV  deatli ;  and 
the  law  allows  them  to  be  pleaded  as  tonfirmtUiinmy  theugh  fbe  words  b% 
damusti  ctmeodimusj  %79. 

A(  Ae  City  of  LoiidoD  .grossly  alwie  ihoir  poqwec,  fa  quommrmiOf  <Mr  informa- 
tion of  that  nature,  may  be  brought  against  "them,  ^81  • 

<tie  cHy  of  London  ims  pomimr  4i/99r  foreigaera  4mt  mattera  ai  teade  idkne  «rithin 
their  liberties,  304. 

•the  fnmohiseqn  tkte  uky  of  makiDg  by-laws  «r  orders  fto  a^ly  WMraoond  re- 
medies in  new  emergencies,  is  expressly  fioofiriDed  bBipaiiiaflMdt,Ml. 

the  rich  «itrehant8  and  traders  ^f  Loodoaiiegin  to  decline  tfaetf roidam  of  the 
city,  or  to  bear  public  offiees,  3^8. 

in  the  Mayor's  Court  of  the  City  of  London,  the  use  is,  thatooa  AsHte  a 
oomfsMllawyer  Aore  but  the  eonnaoo:  pleaders.  Jkit  «f«rf  mam  Aay^  ia 
his  oon  cause,  hare  his  own  counsel,  301. 


•. 


.i 


M. 

MAXIMS. 

aliad  est  prohibere,  alind'iio(i'dedloeiw,M7. 

botnim  ez  cmk  tntegri,'flMitl«m*CK  aliqfi&  pet le,  9t9. 

contra  expressa  rerba  ntrfki-fiaft  kKerpretallo,  399. 

exoeptio'probat  fegtrtain  w^caaiNis  bop  cxoeptts,  06 1. 

expedit  reipublioetit  slt'fMs  IMem,  303. 

expressfo  eomm  qui'tacM  iaimt  nihil  opera^ar,  47,  M,  ^0. 
^f ntstnr  direct^  prohibetarj  quod  ^ex  ohHtfom^ti  poMt,  Wl« 

indefinitnm  eque  pollet  unirersali,  162. 

in  dubiis  presnraendum  est  pro  rege,  46 !• 

inutile  est,  nisi  tot&  sententi^  perspect^,  de  aliqulL  parte  dubitare,  401. 

leges  posteriores  priores  contrarias  abrogant,  432. 

lex  In  ejus  bonum  maxima  constrnitar  in  cujus  beneficium  efficituri  600» 
'  lex  non  operator  Inutilia,  200. 

Ikialta  transeunt  cum  unirersitate  que  seorsim  non  transeunt,  W* 

aemo  dat  quod  non  habet,  428. 

non  admlttitur  ejus  rel  exceptio,  cujus  petitur  dissolutio,  12. 

lioD  prsBsumltnr  pluralitas,  55fi* 

non  tarn  attendenda  est  proprietas  Terbornm  quauiYeiQn^aKcailiei  (40. 
'omve  mijos  In  se  contlnet  minus,  603. 

presvmpllo  dooec  prdbetnr  in  ^ontrarittm,  VO. 

|>rioeipia  Hon  stmt  probanda,  447. 

quando  duo  jura  concurmtit  in  niA  perseni,  eqae  est  ae^ln  dieen^ipy  7* 

quando  plus  fit  quam  fieri  debet,  tldetar-eliam  ipenm i fieri  quod alkcieaduin 
est,  105. 

qullibet  potest  remitifhrejttrlf  re^seitti^QOto,  4tS. 

quod  ];eneftillter'>dictiim,  geiieraliter4Ntfoiettigeiidoai9.1^S,  %6Q» 

quod  restringendi  tattsa  atMKer  -in  <amL  DemM  ciUgis,  osi^lialam  ^it,  Titiat 
IShaMftm,  193. 

risliitio  en  ad  proxiimim  iaafleee<eu>e»^iii  ivpediatereeBteaiiarMi.^ 

aa^penumero  ubi  Terbornm  proprietas  attenditur  rernm>ieeiiai  aiiiitliiii'^  171. 

Ter1)a  transpoitta  non  openrtrtnrnietBftieeo  •• —■,-i6J9. 

▼igllantibus  et  non  dormientlbin  jwve  nHiweiewt,  iW3. 

mtile  per  inntUe  noa  jitiatur,  104>  529, 541,  54% 


•  < 
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MEASURES. 

b J  the  common  law,  and  common  practice  expoanding  it,  the  measnies  of  wine 

an.d  of  ale  or  beer  differ,  73. 
MER6EEL 

in  many  cases  a  tortious  fee,  where  there  is  an  accession  of  m  lawfnl  freehold, 

shall  be  resolred  and  melted  into  it,  10. 
where  a  lessee  of  a  term,  to  commence  at  a  future  day,  disseises  the  lessor,  the 

term  shall  not  be  merged:  otherwise  if  a  disseisor  leyy  a  fine,  or  laake  a 

feoffment  of  the  premises,  14. 
a  rightful  term  may  be  drowned  in  a  tortious  fee ;  but  a  tortious  fee  cannot  be 

turned  into  a  term  for  years,  though  rightful,  10. 
in  many  cases  a  tortious  fee,  where  there  is  an  accession  of  a  lawful  freehold, 

shall  be  resoWed  and  melted  into  it,  6,  10. 
a  rightful  term  may  be  drowned  in  a  tortious  fee ;  but  a  tortions  fee  cannot 

be  turned  into  a  term  for  years,  though  rightful,  10* 
MORTGAGOR. 

case  of  a  mortgagor  continuing  in  possession,  and  he  was  'tenant  at   suffer* 

ance,  not  at  will,  488. 
MORTMAIN. 

the  law  considers  that  a  term  eighty-one  years  land  is  Toid  for  a  mortmaiD,  7. 

N. 

NATURALIZATION. 

construction  of  the  acts  of  naturalization,  463. 

naiuralizaiion  of  individuals,  distinguished  from  that  of  whole  nations,  433. 

as  to  the  relation  of  acts  of  naturalization,  455. 

in  order  to  break  any  rules  of  law  or  descent,  by  an  act  of  naturalisation,  it 

must  contain  special  proTisions  for  that  purpose,  46^ 
in  acts  of  naturalization  the  naturalization  is  generally  restrained  by  express 

words,  to  the  time  of  passing  the  act,  or  to  the  b^^niog  of  that  session 

of  parliament,  455. 


o. 

OBEDIENCE. 

ciTil,  456. 

military,  456. 
OCCUPANCY. 

occupancy,  382,  490. 

special  occupancy,  381. 

reason  of  occupancy,  493. 

occupancy  explained.    Special  occupancy  is  hut  quasi  an  occupancy,  491. 

one  sort  of  occupancy  is,  where,  by  the  death  of  tenant  pur  muUr  vitf,  not 
only  the  freehold  is  in  abeyance,  but  there  is  also  9Lpo9se$$io  vmcua.  In 
such  case  the  estate  is  gained  by  entry.  The  other  is  when  the  freehold  b 
in  abeyance,  but  the  possession  is  in  some  other  person.  In  diat  case  the 
law  casts  the  freehold  on  the  person  in  possession.  Wairer  of  occupancy. 
Merger  of  estate  for  years  or  at  will  in  an  estate  by  occupanrf,  401* 

DO  man  can  be  occupant  by  doing  an  injurious  act,  498. 

an  estate  by  disseisin  may  be  turned  into  an  estate  by  occupancy,  498. 

tenant  pur  outer  Tne  makes  a  lease  for  years,  and  dies,  the  lessee  for  years  u 
occupant,  498. 

if  lessee  for  years,  becoming  occupant,  disclaim  the  estate  by  occupancy,  it 
will  not  reriye  the  estate  for  years,  493. 
OFFICE. 

at  the  common  law,  if  an  office  found  the  title  of  the  King  to  a  freehold,  the 
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party  had  no  remedy  by  trayerse,  or  monstrans  de  droit*  But  if  the  title  of 
the  party  were  found  in  the  same  office,  he  might  then  have  his  monstrans 
de  droit*  In  this  case  he  could  not  enter  on  the  king;  but  he  might  enter 
on  the  lying's  patentee.  In  all  cases  where,  by  the  common  laW|  one  might 
haye  a  monstrans  de  droU^  or  trayerse,  against  the  King,  he  might  enter 
upon  his  patentee,  218.  ^ 

an  office  found  by  a  commission  out  of  the  exchequer  is  not  an  office  of  en- 
titling but  of  instruction,  where  the  King  was  entitled  before ;  and  seryes 
only  to  instruct  the  King's  officers  of  the  certainty  of  the  land,  that  it  may 
be  put  in  charge ;  and  not  to  create  a  title  in  the  King.  An  entry  may  be 
against  such  office  of  instruction,  2^. 


PARLIAMENT. 

the  ancient  usage  of  parliament,  and  the  law  of  parliament,  are  the  same 
thing,  334. 

it  doth  not  belong  to  the  judges  to  judge  of  any  law,  custom,  or  priyilege  of 
parliament,  where  the  questions  arise  within  the  parliament,  339. 

where  a  question  upon  the  privileges  of  parliament  arises  upon  an  action  at 
common  law  out  of  parliament,  nothing  hath  been  more  frequent  than  for 
thejudges  to  deliyer  their  opinions  concerning  it,  330.  i     « 

liberty  of  speech,  not  reporting,  nor  questioning  out  of  parliament  what  is  said 
in  parliament,  are  of  the  essence  of  the  parliament,  334. 

it  is  clear  that  a  member  of  the  House  of  Commons  ought  not  to  be  arrested 
at  the  suit  of  the  party  upon  mesne  process  whilst  parliament  is  sitting,  335. 

privilege  of  parliament,  as  not  to  be  obstructed  in  the  personal  performance  of 
parliamentary  duty,  distinguished  from  privilege,  without  the  walls  of  par- 
liament, of  the  respective  members  personally,  or  for  their  servtiitBi  where 
parliamentary  duty  is  not  impeded,  334. 

a  general  supersedeas  in  cases  of  privileges,  to  cease  all  process  daring  the 
sitting  of  parliament,  is  against  law,  344. 

it  is  a  breach  of  privilege  to  distrain  a  horse,  or  goods^  of  a  member  of  par* 
liament,  which  he  hath  with  him  for  his  use,  whilst  he  attends  by  com- 
mand, 350. 

the  privilege  of  parliameqt  extends  not  to  prevent  a  distress  for  rent  or  other 
duty  in  the  country,  363. 

usage  as  to  proceedings  on  actions  against  a  parliament  man,  other  than  by 
arrests,  34^. 

ancient  practice  upon  cases  of  privilege  from  arrests  in  the  Common  Pleaa,  !t86* 

the  reason  of  the  opinion,  that  an  arrest  of  a  member  of  parliament  in  execution 
could  not  be  avoided,  is — the  maxim,  that  if  execution  be  onco  done,  the 
party  can  never  be  taken  again  in  execuUoui  if  he  be  discharged  of  ex- 
ecution, 339. 

Totes  in  either  house  of  parliament,  singly  in  the  absence  of  the.  parties  con- 
cerned, are  not  so  binding  but  the  judges  must  decide  according  to  what 
they  conceive  the  law  to  be,  although  their  opinions  be  bontrary  to  those 
yotes,  333. 
PATENT. 

where  the  King^s  grant  implies  a  warranty,  he  ought  in  honour  to  make 
good  his  grant  to  the  patentee,  204. 

where  the  King  intended  to  pass  one '  estate  only^  in  a  patent,  which  in  effect 
passes  more  than  one,  the  patent  is  yoid,  because  the  King  b  deceived. 
Where  the  King  intended  to  grant  one  entire  continuing  estsXe^  and  estates 
in  fractions  are  created  by  the  patent^  this  does  not  pursue  the  intont^  and 
the  patent  is  yoid,  202. 
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^fiftffv,  whether  s  patent  it  TeM  upon  fftlhire  of  ptjrment  of  the  eoiit!dirati<yv/ 

where  the  grant  was  aede  by  the  Ring  for  money  Co^  be  peid  to  th^  Ezche- 

c|«er  at  a  eertam  fbtvre  daj,  188. 
PAYMENT  or  MONET. 

nnnecesaary  payments  (onder  celosr  of  rixhf)  tfpoa  stattftos  etaphe  and  le^ 

cognizances  upon  23  H.  8.,  are  properly  eiaminahle  m  Chaoomy,  463. 
aAoney  rereived  on(}er  coloar  of  a  right,  whether  to  be  refunded^  ^ptmre.    The 

execntor  of  one  who  receiipes  money  under  colotfr  of  aright,  eaaoot  be  com- 
pelled tn  repay  ft,  9. 
tolmHary  payment,  9,  909. 
PEDIGREE. 

Incapacity  of  those  through  whom  a  pedigree  is  derifed,  diitiogwiriied  from 

that  of  those  through  whom  the  title  is  taken,  439. 
PLEADING. 

o?ery  man's  plea  shall  be  taken  most  strongly  against  himself,  309. 

In  a  replerin  it  is  sufficient,  if  it  appear  on  the  record,  thi^C  tke  mMgm$wi  halt 

ji«t  cao«  t»  distrain,  theogh  not  atodip'  eififrwm^  mm  he  hiib  wHi  tm^k  ;  for 

the  Court  must  judge  by  the  whole  record,  632. 
the  iHngUig  of  an  action  rs  but  a  demand  of  one^a  fight  ia  a  legal  wagr^  SSf. 
If  defead(Mit  pAead  a  record  in  baa^  and  the  plaiotiff  repUas  noil  Uel  r€€9trd  ;  and 

a  roeond  ia  carlifiad,  vaayiog  in  the  day  only  ;  It  ia  goad,  aotviUMlttiiding 

ench  m  petf  t  mviaaee^  636. 
an  indictment  for  atealiag  goods  of  an  aokaowA  pesaaa  ii^ good;  «i  favmarder 

#f  an  aaknowa  panoa^  813. 
ao  act  of  comama  coascil  must  be  pleaded  entire :   bal  tba  iodcpendenC 

daasaa  aball  not  titiate  each  other,  31 5« 
iriNM  the  aedon  of  troeer  and  conversioa  ii  against  the  hvshasd  mid  wife, 

ikm  hwbaad^a  Mme  ia  p«t  •■  only  lor  conformity  to  the  law.     If  tiba  wife 

die  bafope  jwdgaicnt,  the  aetMi  ia  gone ;  when  judgment  ia  giMo,  it  is 

agaAaat  l>eth ;  the  wife  may  be  imprlMaedy  and  ti^a  in  exao«lMO  aa  well 

as  the  husband ;  and  if  she  sarr ire,  ike  akali  be  charged  aiaae  ;  and  bis 

eiecators  shall  be  free.  ^63. 
If  an  action  be  brouf^ht  by  or  agataat  the  hvsbaad  apoa  a  conteaot  by  the 

wile,  whieh  Wnds  the  ha&faaiid,  either  in  reapect  of  his  coaHaaad  paaoedeDt, 

•r  svbaeqneat  aaaent  ta  it,  the  declaratioo  moat  ha  of  a  tale  %  er  lo  the 

husband,  271. 
P066E8SiON. 

possession  in  law  and  possession  in  fact  distingaishad,  405. 

bargainee  of  landi  for  years  before  entry  or  claim  balh  an  actoal  ynasaaijon  to 

some  purposes,  495. 

tttttare  of  p#wei«,  1 1^,  1 13,  537. 

h  stands  with  the  reason  of  law  to  connder  a^id  weigh  (be  nature  of  the  estate 
at  the  thne  of  creating  the  power ;  if  the  estate  in  which  the  power  is  exe- 
cutable wpre  in  possession  or  in  rerersion,  construction  is  to  be  laade  aliter^ 
ei  tHier  where  the  words  of  the  power  are  indefinite  and  geaeral,  94. 

pawen  being  grown  general,  they  are  come  to  he  favoured  by  the  law,  91. 

the  words  of  po\rer«  make  the  law,  9^. 

In  case  of  a  bare  power,  an  infant,  or  a  feme  corert,  may  transfer  an  estate  as 
an  instrument  or  conduit  pipe  of  one  who  is  able — as  an  infant  nay  glee 
lirerry  on  a  feoflfaient  as  aa  attovaey ;  to  amy  a  iieme  ooaert,  Ikoagh  il  be  to 
her  own  husband,  109. 
-     bare  anftlioiities  are  to  betaken  etrietly,  91. 

tedteftnile  words  in  powen  (as  that  tenaat  far  llAi  may  a£  mf  iimaaMjEe  leasei 
*"    ^'   far  Iweuty-ene  years),  are  by  eanitraatlafll  of  law  boaoded^    n^f  are  bat 
mtagreements  between  the  partiee^  And  HfomiMA  ia #lhif  tmM$mm§  aad 
agreements  are^  97*. 
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ihh  cotisftiictioti  of  j^Ufft  doefS  tiot  either  Whdlly  foHow  tk^  fMSOfr  tst  cMatetf 

at  eonitAoA  kW,  nof  wholly  the  rtason  6f  law  of  uses  before  the  conattsction 

of  general  words  in  private  powers,  as  it  is  also  in  acts  of  parl'ttltieoty  116. 
one  act  may  execute  two  distinct  powers,  114. 
(H)#et^  tkdt  collateral,  115. 

powers  in  confeyance  to  uses,  and  in  devises,  distiogiilshed,  111. 
powers  reserved  upon  settlements  of  estates  by  way  of  use  are  to  be  fllk^li  Ik' 

▼ourably,  snd  not  stdctly,  90. 
powers  of  revocation  and  powers  of  creating  new  estates  and  teafettrenf  tli6 

sitthe  oHglftAl.    Of  the  two,  powers  of  revocation  seem  to  be  the  less  fa« 

Tour^.    Weiloweoddtrdetheiti  tiotas  conditions  but  as  iimitcdo&s*    So 

powers  to  make  leases  have  a  liberal  construction,  91. 
if  Hn  htfabt  fetne  sole,  to  whom  a  general  power,  tiot  collateral,  of  feiasfkig  Is 

gh^n,  and  she  take  husband  and  then  make  a  lease,  it  ts  voidable,  1  i^. 
A»  ttiik^tfs  Mtfd  to  the  use  of  B«  and  his  heirs,  with  power  of  retocatton.    A. 

may  release  or  extinguish  this  power,  115. 
s6  if  tiM  power  be  i^ese1^ed  to  A.  and  his  heirs.  It  is  ektlngoisftfable  hf  Ae  hairs 

of  A^,  to  Whx^tii  it  d^scetids,  115. 
WiMtt  ^  pet96n  whx)  revokes  gaifis  by  the  lessor  of  the  estate  t«roked,  It  Is 

not  a  mere  collateral  power,  but  extinguishable  by  feoffment,  115^ 
without  doubt  power  may  be  in  feoffment  to  the  trte  of  A.,  that  A.  mtj  make 

lipases  Wfaetber  within  age  Or  of  fall  age,  or  covert,  or  sole,  116. 
HMr  fHtstiti  ifhf  in  any  cases    of  powers,  infancy,   or  covieitttMl   hinders 

th^  ekMi<tlen  of  them,  is  in  rt9p€t±  of  the  prejndios  to  f^  person  re- 
voking, 118. 
lie  who  heth  k  p&Wet  to  ifnik%  lenses  for  three  Utes,  may  mske  ikem  finr  two 

ttve^,  10. 

lHi«fe  tlM^  it  a  pbWer  to  make  fiitiy  l^tet  for  twenty-one  yemr,  or  three 
lives ;  though  the  words  tn^tttlofi  ntot,  whether  such  1ea:ses  shisR  ie  in  pos- 
MMion  or  reversion,  bor  reiftralo  the  power,  yi^  a  lease  cannot  be  nmde  at  a 
day  to  come,  by  suth  an  iodefibfte  ptmer,  althongh  the  lands  be  hi  lease  at 
tire  ereet^mi  of  the  pio^et,  "^6. 

on  the  construction  of  a  jolntnringpower  fn  the  setth^metit  of  lands,  104* 

W^ffe  Words  of  re8«rrtflffit)ii  of  rei^t  are  softdent  to  carry  rent  according  to  e 
t^Wef ,  tfiere  an  addition  tottlrary  to  ft  sh&U  not  Vitiate  lite  retemtlon :  bat 
the  addition  shall  be  void,  utile  per  intUile  non  vUiaturj  104. 

the  instrument  creating  the  power,  having  directed  a  particular  rent  to  be  re- 
served, a  reservation,  informal  In  respect  of  the  persons  to  whom  the  rent 
is  made  payable,  will  carry  the  rent  to  the  remainder-men  :  because  the  In- 
formality consisted  in  surplusage  only ;  and  the  words  of  the  actual  reserva- 
tion satisfied  the  power,  83. 

constru4^(ni  lef  (KHifvrs  ef  T#roeatiofi,  with  er  wMboiit  pwwer  Co  deolae  new 
Uses. 

powers  of  revoeatf 041  i%sesib4e  condMom,  118» 

powers  of  revoking  ttfion  eotrrefyairoes  to  nses,  ef  Kmiitlag  new  uses  or  estates, 
or  creating  estates,  and  the  like,  had  their  original  from  the  sMtfle  etf  (RT 
H.  8.  of  Uses^  At  ftrst  >evany  doubts  wens  tilade  upon  tbOii ;  sfldH  lesn  said 
they  should  be  taken  Strfetly,  90. 

He  that  hath  power  to  revoke  may  do  it  for  part  at  one  tfeM^  fMt  9t 
eoothef,  91* 

If  a  cdeveynnce  ^  te  the  me  of  J.  S.  and  the*leh«'ef  Ms  kody,  wM  pi>wer  for 
ikhtkf  or  the  behrs  of  his  body^  to  mAe  leases^  <the  insr  of  his  bedjS  b^iog  > 
feme  ooviert,  tDiihatU  het  kmbemd^  er  infsnl)  «oeiNSOt  amke  Midi «  lease| 
wMUt  the  disabilttj  eoMthraei,  lOft. 

If ^enadt  for  \)i%  wbehttk  fvUkstU  ibbIds  «eMe,  'depmt  wMi  lrli<«lttte9  hb 
power  Is  gone,  9K 
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if  he  grant  a  reat-cbarge,  or  acknowledge  a  statute,  and  after  make  a  lease, 
according  to  hTs  power,    the  lessee,    (as  some  hold)  shall    be    subject 
.thereto,  91. 
PRACTICE. 

the  constant  perpetual  practice  in  the  ecclesiastical  court,  is  to  be  noticed  in 
courts  of  law,  237. 
PRECEDENTS. 

weight  of  precedents,  where  the  record  is  not  to  be  found,  310. 
PREROGATIVE. 

the  prerogatiTes  of  the  Crown  are  daily  determined  between  the  King  and  hb 
subjects  in  the  Courts  at  Westminster,  by  the  common  law,  330. 
PRINCIPAL  AND  AGENT. 

a  surgeon  who  is  sent  for  by  the  wife  or  servant  of  A.  B.  to  Tisit  hit  sick 
child,  can  recover  the  bill  only  upon  an  express  contract  by  A.  B.,  or  upon 
a  presumption  that  A.  B.  gave  his  wife  or  servant  authority  to  send  for  the 
surgeon,  256. 

•the  law  presumes  that  it  is  for  the  advantage  of  the  lessee  for  years  to  have 
the  freehold,  against  which  presumption  it  admits  no  proof,  494. 

the*  authority  of  JVirn  Prizif  and  Westminster  Hall  decisions,  distiogoiBhed, 
251. 

xnlstake  vitiates  a  precedent,  2^. 

if  a  servant  formerly  employed  to  buy  wares  for  the  use  of  a  family,  buy  still, 
continuing  in  the  family,  the  master  is  bound  by  it :  but  if  an  express  pro- 
hibition be  given  to  the  tradesman  not  to  sell  to  that  servant,  the  power 
which  he  had  in  law  ceaseth,  267. 

if  a  contract  be  made  by  a  servant  which  binds  the  master,  whether  lie  con- 
sented before  it  is  done,  or  after,  yet  the  declaration  in  debt,  or  in  an 
action  of  the  case  upon  an  assumpsit  against  the  master,  must  be  upon  a 
snpposal  of  the  contract  to  have  been  made  by  the  master  himself,  370. 

if  a  common  servant  take  up  wares  for  the  family,  it  is  no  presumptive  evi- 
dence of  an  authority  in  fact  from  his  master,  253. 

a  servant's  contract  is  supposed  to  be  good  upon  an  authority  given  by  the 
master  himself,  which  may  be  recalled,  267. 

tlie  law  looks  on  the  contract  of  the  wife,  which  she  makes  for  the  husband, 
as  the  contract  of  a  servant,  and  good  only  as  far  as-  the  authority 
goes,  231. 


R. 

RECOGNIZANCE. 

a  recognizance  at  common  law  was  but  a  bond  acknowledged,  302. 

If  a  recognizance  bear  date  in  April,  and  a  defeasance  be  made,  reciting  a  re- 
cognizance made  in  May,  it  cannot  be  construed  that  those  are  both  one  by 
any  certainty  in  the  recognizance  or  indenture,  537. 
RECORDS. 

in  the  time  of  Sir  Edward  Coke,  and  before  him,  there  was  not  the  freedom  of 
access  to  records  which  there  has  been  since,  349. 
RECOVERY. 

where  an  estate  tail  was  of  the  gift  of  the  King,  and  the  rerersion  granted  oat 
in  fee,  and  reconveyed  to  the  Crown  in  fee,  a  recovery  suffered  by  the  te- 
nant in  tail  barred  the  issue,  notwithstanding  the  statute  of  34  and  35  H.  8. 
c.  20.  The  true  construction  of  that  act  is, — ^heirs  in  tail  are  not  bound 
by  such  recoveries  only  as  shall  be  suffered  by  grantees  in  tail  of  the  Crown, 
where  the  reversion  continued  in  the  Crown  from  the  time  of  the  original 
grant,  402. 
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KECOVERY^-aafiiinued. 

reyersion  in  the  KiDg  after  estates  of  freehold  In  a  common  person  presenres 
all  estates  and  remainders  subsequent  to  the  King's  reversion,  from  being 
barred  by  a  recovery  by  that  common  person,  214. 
if  the  King  had  made  a  gift  in  tail,  remainder  in  tail,  before  34  H.  8.  c.iO.;  a 
common  recoTery  would  ha?e  barred  both  the  estates.  So  at  this  day  It 
will  where  the  particular  estates  are  made  by  a  common  person.  Tboogh 
it  touches  not  the  King's  remainder  or  estate;  yet  it  shall  touch  those 
which  produced  it,  216. 
REFERENCE. 

reference  to  a  will  good  enough  for  so  much  as  appears  in  the  will,  107* 
the  record  being  r^erred  to  the  verdict,  may  be  amended  by  it  if  need  be,  8. 
REGISTRY. 

register  of  contracts,  322. 
REMAINDER. 

remainder  or  future  interest,  4, 5. 

the  law  expounds  remainder  and  reversion  as  one  and  the  same  thing  in  com- 
mon acceptation ;  though  not  in  pleading,  yet  in  fines  and  grants^  90. 
^^  remainder"  construed  in  a  grammatical  sense,  98. 
contingent  remainder  destroyed  by  merger  or  surrender  of  particular  estatOiaa 

much  as  by  a  feoffment,  395. 
a  remainder  for  years  hath  not  that  dependency  upon  the  precedent  particular 

estate,  as  a  remainder  of  freehold  hath,  370. 
two  terms  being  granted  by  the  same  deed,  and  no  intervenient  estate  between 
them,  it  is  in  law  one  estate ;  or  at  the  least  the  latter  is  an  immediate  re* 
mainder,  9. 
if  tenant  for  life  grants  the  land  to  A*  for  life,  remainder  to  B,  for  the  life  of 

tenant  for  life,  the  remainder  is  void,  376. 
two  terms  being  granted  by  the  same  deed,  and  no  intervenient  estate  between 
them,  It  u  in  law  one  estate ;  or  at  the  least  the  latter  is  an  immediate  re* 
mainder,  10* 
land  granted  to  A.  for  life,  remainder  to  B.  for  the  life  of  A.,  Is  not  only  a 
possibility  of  an  estate  to  B. :.  but  B.  hath  a  present  remainderi  which  he 
may  grant  over  during  the  life  of  A.,  379. 
in  a  covenant  to  stand  seised,  limitation  was  to  a  covenantor  for  llfe^  and 
after  to  the  use  of  trustees  for  eighty  years,  if  B.  so  long  live^  and  after 
his  decease  to  C.  son  of  the  covenantor  in  tail.    Query  if  the  possibility 
that  B.  might  overlive  the  eighty  years,  will  make  the  remainders  con- 
tingent, 486. 
expiration  of  thirty»one  years,  then  to  A.  for  forty  years,  the  latter  term  u  a 
future  Interest,  7* 
REMITTER. 

a  right  remediless  is  in  law  no  right,  and  no  remitter  lies  upon  it,  14. 
REVENUE. 

the  king's  revenue  Is  for  the  public  good ;  wherefore^  in  doubtful  cases,  the 
judges  ought  to  interpret  the  law  most  In  favour  of  the  King,  46). 
REVERSION. 

reversion,  what,  131. 

reversion  after  an  estate  tail,  not  considerable  in  law,  552. 
possibility  of  reverter,  377. 

it  Is  sufficiently  agreeable  to  the  rule  of  law,  that  the  person  (intended  to  take) 
be  in  ette  when  the  remainder  falls,  401. 
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s. 

SCINTILLA  JURIS, 

or  retrospect  to  seisiO)  382. 
STATUTE, 

tke  usual  practice  ia  passing  bills  is  to  add  sererii  proTlioes,  ewery  of  which 

takes  off  from  the  enactiDg  part,  to  whatsoever  part  of  the  bill  they  may  be 

placed,  128. 
general  words  in  a  statute  do  not  enable  contrary  to  rules  of  law,   108» 
general  words  of  statutes  shall  not  be  construed  so  as-  to  take  away  tbm  par- 
ticular customs  of  London ;  because  they  are  confirmed  by  act  of  porlift-^ 

ment,  319. 
qualified  construction  of  general  words  in  acts  of  parliament,  ]i47. 
where  more  operations  than  one  are  intended  by  an  act  of  parliamoDt,  the  law 

will  make  a  priority  according  to  the  order  of  nature,  and  the  intent  of  tbo'act, 

455. 
there  is  no  estoppel  against  an  act  of  parliament,  134. 
in  acts  of  parliament  the  seTeml  clauses  are  as  so  many  several  acts^  aod  nay 

be  pleaded  with  an  '^  inter  alia.^^     An  act  of  parliament  may  be  in  part  a 

public,  in  part  a  private  act,  315. 
an  estate  in  reversion  hath  been  in  all  coostructions  of  deeds  taken  for  rd 

estate  in  fiUuro^  and  not  in  possession ;  a  fortiori  in  an  act  of  paaliameot, 

131. 
the  law  will  not  allow  general  words  to  revoke  or  alter  any  partieolar  statute 

where  sach  words  may  have  their  proper  operation  without  suck  veiocatioo 

or  alteration,  127. 
where  a  privilege  or  freedom  from  a  restraint  is  once  totally  aoq^uired,  it  shall 

not  be  taken  away  by  general  words  of  a  statute ;  or  by  an  act  of  a  third 

person  to  which  he  who  hath  the  privilege  or  freedom  is  not  consent- 
ing, 404* 
ft  latter  clause  may,  by  the  rule  of  reason  and  law,  expound  a  former  c^bscuie 

or  ambiguous  clause,  40. 
as  to  the  confirmation  by  act  of  parliament,  ^21. 
the  I  Eliz.  is  a  disabling  statute,  and  must  be  construed  strictly,  138. 
the  Stat,  of  25  £.  3.  is  taken  strictly  according  to  the  letter,  435. 
Magna  Charta,  34,294,442. 
West.  2.  c.  18.,  403,  469,  470,  472. 
13  E.  1.,  472,  479,483,  510. 
27  E.  1.,  510. 

6  E.  3.  c.  1.  and  2.,  319. 
15  E.  3.,  281,  &c. 

25  E.  3.  c.  2.,  319. 
25  E.  3.,  434,  435. 
27  E.  . .  c.  9.,  470,  479. 
27  E.  3.  c.  11.,  319. 
42  E.  3.  c.  10.,  434. 
51  E.  3.,  481. 

7  R.  2.,  280,  &c. 

1  H.  7.  c.  2.,  429,  432, 433. 
4  H.  7.  c.  24.,  358,  &c. 
4  H.  8.  c.  8.,  334. 

21  H.  8.  c.  25.,  494. 

22  II.  8.  c.  8.,  432. 

23  H.  8.  c.  6.,  479,  482. 
27  H.  8.  c.  10.,  379. 
32  H.  8.,  406, 439. 
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STATUTES— cofrf«wM^(/. 

32  H.  8.  of  limitations,  361. 

32  H.  8.  of  leases,  367. 

32  H.  8.  c.  36.  of  fines,  403. 

34  H.  8.  c.  20.,  402. 

5  &  6E.  6.C.  6.,  319. 

2  &  3  Ph.  and  M.  c.  12.,  319. 

4  &  5  Ph.  and  M.  c.  5.,  319. 

43  Eliz.  c.  2.  s.  7.,  257. 

43  Eliz.  c.  10.,  318. 

1  Jac.  1.  c.  20.,  296. 

1  Jac.  1.  c.  21.,  283. 

4  Jac.  c.  2.,  318. 

.7  Jac.  433. 

21  Jac.  I.e.  16,  &c.,  356. 

21  Jac.  c.  1 9.,  404. 

21  Jac.  c.  24.,  259. 

16  Car.  1.,  264. 

12  Car.  2.,  264. 

12  Car.  2.  c.  3,,  328. 

12  Car.  2.  c.  4.,  355. 

12  Car.  2.  c.  12.,  354. 

13  Car.  2.,  259,  264. 

13  &  14  Car.  2.  c.  4.  s.  9.,  336. 

15  Car.  2.,  433. 

29  Car.  2.  c.  3.  s.  16.,  468. 

1  W.  and  M.  sess.  1.  c.  8.  s.  11.,  336. 
lO&ll  W.  3.,  386. 

12  &  13  W.  3.  c.  3.,  325. 

2  &  3  Anne  c.  18.,  325- 
7  Ann.  c.  5.,  434. 

10  Ann.  c.  5.,  434. 
4G.  2.  c.  21.,  434. 

11  G.  2.  c.  24.,  325. 

16  G.  2.  c.  30.,  258. 
10  G.  3.  c.  50.,  325. 

SUPPLICAVIT, 

lies  only  where  a  husband  threatens  his  wife  de  vitd  et  membro^  233. 
SURVIVORSHIP, 

of  actions  in  such  personal  torts  enforced  by  the  stat.  of  20  E.  1.  of  Wast6« 
Bat  the  law  taken  to  the  contrary,  siocc  that  time,  224. 
TIME. 

limitation  of  time,  and  the  statute  of  21  Jac.  1.  c.  16,  356,  &c. 
the  law  rejecteth  fractions  of  days  for  the  uncertainty.    The  whole  day  com* 
monly  gi?en  to  him  that  hath  the  fraction,  unless  a  third  person  will  be 
thereby  prejudiced,  8. 
he  who  hath  by  law  part  of  the  day,  shall  in  computation  haye  the  rest  of  the 
day,  9. 
TOLLS, 

whether  tolls  in  fairs,  murage,  portage,  hallage,  copyhold  fines,  &c.  be  rea« 
sonable,  must  be  adjudged  by  the  Coart  where  the  business  is  determin* 
able,  322. 
TRESPASS. 

at  the  common  law,  an  action  of  trespass,  or  the  like  personal  action  on  ant 

injury,  or  waste  died  with  the  person  injured,  223. 
in  trespass,  quod  dausumfregitjSfc.  the  law  is  clear :  if  he  in  whole  time  tbi6  , 

offence  was  committed  die,  no  action  will  lie  at  this  day,  224* 
an  ejedionefirmtn  is  9110^'  an  action  of  trespass^  224t 
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TROVER, 

an  action  of  troTor  and  cooTersion  snpposeth  a  wrong  done,  903< 


V. 

VERDICTS. 

in  ferdictfl,  the  law  will  be  faToorable  in  the  constractiod.     A  recital  in  iil 
indeqture  found  bj  a  verdict  is  evidence  of  a  fact  so  recited^  558. 

constniction  of  special  verdict  is  to  be  liberal, 

the  construction  of  verdict  is  to  be  favourable,  3. 

on  a  special  verdict  with  a  general  conclusion,  the  Court  will  doubt  of  no 
more  than  the  jury  doubt  of,  88. 

in  an  action  of  trover  and  conversion  for  taking  away  certain  pots,  and  thirty 
pounds  weight  of  pewter  pot  metal,  the  special  verdict  finds  that  the  plain- 
tiff was  possessed  of  the  pots  in  the  declaration,  and  so  finds  tlie  special 
matter  touching  them :  but  they  say  nothing  as  to  the  thirty  pounds  weight 
of  pewter  pot  metal,  neither  finding  the  plaintiff  possessed  or  not  possessed; 
or  the  defendant  guilty  or  not  guilty  of  the  conversion.  This  omission  vi- 
tiates the  verdict,  although  the  conclusion  is  special ;  inasmndi  as  the  con- 
clusion is  grounded  on  the  special  matter  which  extends  not  to  the  metal 
And  this  is  not  holpen  by  the  statute  of  32  H.  8.  c.  30.  of  Jeofayies.  That 
statute,  after  issue  tried,  aids  negligence  or  default  of  the  parties,  their 
counsel  or  attornies :  but  not  the  verdict  or  fault  of  the  jurors,  60. 

verdict  need  not  find  payment  of  rent,  188. 

in  a  verdict,  the  not  finding  of  collateral  matter  shall  be  supplied  b^  intend' 
merU,  The  law  is  favourable  to  verdicts,  and  will  suppose  the  jury  doubt 
of  nothing  but  what  relates  to  the  matter  in  question  before  them, 
474. 

where  a  jury  has  omitted  to  find  a  special  matter  of  fact,  the  Court  canoot 
make  it  good  by  intendment*  There  must  be,  in  such  case,  a  venire  de 
novoj  188. 

a  court  roll  being  found  by  the  jury  in  hose  verboj  in  a  special  verdict,  a  rs« 
citai  in  that  court  roll  is  not  part  of  the  finding  of  the  jury,  401. 


u. 

UNCERTAINTY. 

limitation  of  lands  ''  to  the  use  of  J.  S.,''  there  being  two  of  that  name,  void 
for  uncertainty,  in  a  grant,  will,  or  fine,  552. 
USES, 

shall  result  to  grantors,  according  to  the  estates  which  they  grant,  544. 
an  use  cannot  arise  out  of  a  possibility,  or  oat  of  an  use,  382. 
resulting  u^es,  554. 
construction  of  uses  and  devises,  401. 


w. 

WARRANTY, 

the  father  cannot  take  the  benefit  of  a  warranty  made  to  a  son    44K 

a  collateral  warranty  binds,  upon  a  presumption  in  law,  that  the  anc^tor  will 

not  bar  his  heir  by  his  warranty,  but  he  will  leave  him  as  good  an  advance- 

nient|  26  !# 
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WEIGHTS  AND  MEASURES, 

the  law  reqaires  the  same  measures  for  the  same  kind  of  commodities*    The 

King's  standard,  or  wine  standard,  is  not  the  rule  for  all  commodities ; 

except  by  analogy  and  proportion.    The  constant  ani?ersal  practice  of  the 

country,  taken  notice  of  and  appro?ed  by  the  statutes  themselves,  has  aU 

lowed  different  measures,  accoraiog  to  the  different  natures  of  the  things 

to  be  measured,  60. 
WILL, 

wills  receive  so  much  farour,  that  quOnium  Jieti potest^  the  law  itself  is  made 

to  bow  to  the  intention  of  the  will,  appearing  manifestly  in  the  will  itself. 

But  if  the  law  be  clear  and  pltiin  on  the  words  of  a  deed,  as  it  is  t>eniied| 

the  letter  is  to  be  followed,  158. 
where  the  intent  of  a  testator  appears  not  clear,  we  are  to  judge  the  words 

of  his  will,  according  to  the  construction  of  law  upon  such  words  in  a 

deed,  413. 
indicia  of  a  testator's  intention,  413. 
construction  of  wills  to  be  farourable  to  the  words,  59. 
that  part  of  a  will  shall  be  taken  to  be  in  force,  which  is  last  in  the  will,  and 

agrees  with  the  general  intent.    The  last  words  In  a  will,  and  the  first  In  a 

deed,  shall  stand  in  force,  69. 
implication  against  the  words  of  a  will^  or  an  intention  against  a  rule  of  law, 

must  be  so  expressed,  that  it  be  certain  to  the  Court,  413. 
tariance  from  the  exact  words  of  a  will,  to  satisfy  the  latQiitlon  i^preSf 

389. 
no  will  receiTes  strength  or  authority  from  a  resolution  or  judgment  in 

another  will;   for  ejery  little  circumstance  differs  it:  and  it  h  rare 

to  hare  so  much  as  a  proportion  or  analogy  in  reason  of  one  case  to 

another,  38.     " 
equity  of  the  Statute  of  wills,  110. 

the  intent  of  a  testator  roust  be  manifest  and  certain,  not  obscure  and  doubt- 
ful, 411. 
there  needs  not  that  formality  to  make  an  estate  at  will  as  there  doth  to 

another  estate  at  common  law.    Creation  of  a  tenancy  at  will,  489« 
WILL,  ESTATE  AT. 

determination  of  an  estate  at  will,  and  a  determination  of  another  particular 

estate  differ,  496. 
where  A.  grants  lands  to  B.  for  years  upon  trust  to  permit  him,  A.  to  take 

the  rents  and  profits  to  the  use  of  him  A. ;  and  B.  having  entered,  and  A. 

afterwards  entered  on  the  lands ;  A«  becomes  tenant  at  will  to  B.,  not  a 

disseisor,  487. 
difference  of  c2rc<ti#  and  tira?d&fti«,  552. 
WORDS. 

the  word  issue  is  nomen  coUecthmm^  and  comprehends  omnei  qid  exeuaU  d4 

corpore^  as  well  the  mediate  as  the  immediate  issue,  214. 
but  the  word  issues  may  be  referred  to  the  immediate  issue  only,  314* 
words  of  ^^  them"  and  ^*  when"  in  wills  are  often  taken  espleiiokf  214. 
the  word  quamdiu  implies  a  duration  without  interruption,  202* 
WRIT. 

distinction  between  writs  judicial  and  original  In  respect  of  abatement. 

467. 
the  latter  generally  abate  If  the  defendant  die  before  judgment,  the  former 

are  not  affected  by  It,  467. 
if  under  a  writ  of  elegit  the  sheriff  shall  return  ^'  nulla  bonoj*  and  extend 

the  land,  the  extent  Is  good,  though  in  truth  the  goods  were  sufficient.    If 

the  sheriff  make  no  return  at  all  as  touching  the  goods.  It  being  Imt  a 

directive  clause  which  mentions  goods  in  the  writ  of  elegU^  as  to  be  taken 

first,  semble  that  the  execution  as  to  the  land  is  ffood,  474. 
the  clause  in  the  writ  of  elegit^  of  giting  the  defenaant  warning,  and  txecat« 


WRIT, 

W^flAirrit  in'his'preseneiB,  isl>dt'advieo  iothe^lieriff  talrifcmn  Irini  what 

wit;  ndt aprecepttD  miike the 'writ'^oifl,  if  dhobeyea,  ifTt. 
in tf08[M8'the 'sheriff  cantrot  retain  a  moftuutj^hjitnon  tH'ittwenius.    And 

npdn'Buexigedt^.mattuuslsveit'gb^j  4d9» 
'if  aeiipto^issiie agaidsta  udblenMui,  an  dificer  vmyeieeeteihe  writ,  though 

he  knew  him  to  be  a  nobleman.    The  sheriff  and  his  'dffieers  nre  sworn  to 

serre  the  King's  writ,  and  onght  not  to  examine  the  judicial  act  of  the 

OmH,  '336. 
iltKni^ tdpMif 7i9 tamfadendumj  thotyghthewrit'beiieTer returned, 'the e^- 

etitlonis good,  473. 


PftlllTED  BY  J.  AND  T.  CLARKR,  38,  ST.  JOHN-SQUARE,  LONDON. 


•*• 


l'^^^^/'  .-f 


a.  -.  .«. 


b 


